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Abstract:

Wietnam ks assuming role as the Chair of ASEAN 2020 in the context
(hear several commitments of the Association are being reviewed and
srried aul in i3 member countries, including the ASEAN Consensos
Agreement on the protection and promotion of nghts of migrant
workers, Protection of the rights of the migrant workers needs
cooperation of the concening countrics, and several countries have
had 10 find methods of legal cooperation. Among , with morg
than $0 vears of development, the legal cooperation mechanism
ameng countries in the European Union (ELT) has reached significant
achievements. This amicle provides wmalysis of the  basic
characteristics of the legal mochanism in order 1o find out expericnces
for Wietnam m carrying oul the regional commitments.

Trong sudt qua trinh hink thanh va phat
trién, Lign minh chiu Au (EUT) i xdy dung
v dip dung mdt hé thong phip luit ndi khot
chijt ¢he, phi quit v xuyén sudt nhidu van
4 tir thé ché dén kinh ¢ x3 hil. Mol rong
e ngl dung do 13 nguvén dic e do di
chuyén lao ding giffa cic nuoe thinh vién
Lién minh chau Au theo Digu 48 {nay la Bicu
39 Higp wir Rome. Theo do, nguin lao ding
dungre tr do di chuyén ngi khon mi khing pha
i mit v bar ky rao can nao tir vigc phin
bigt didi xir vi 1y do quoe nieh. T nguyén tic

1 Sumon Robert A shord bistary «
sinh x4 Wi}, in European Comn

Social Secumty Cordinptson {E.uge 80 vé oF chi nromg 1 trop
ot Yves Jorens (editor) European Cordinetion on Social See,

chung mang tinh dinh hudng do, nhidu quy
dinh cua phap luat cap 46 khu vire duge ban
hanh cing véd nhieu an 12 duoc gidi quydl bai
Tod in Cang ly chiu Au { Furopean Court of
Justice - FCI) nhiam bao vé higu qui cée
quyen loi chinh ding coa naubi lao ding di
chuyén pdi khoi: trong dé, diny ki nhit 13
cdc quyen lién guan dén an sinh xa hii, Vidn
la che guoc gia chi trong dén vig g3
Al hidi, che nutre thimh vién EU myd
dén co che bao v pyuin lao domg g
i khii khong chi tr goe dé quvé
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tai mdi thist diem ma con tr goe 43 quyen
hilc Igi X3 hii kéo dii ctia ngai lao dong
Eé tir khi bét diu lam vige. Cdch tiep cén tan
dién d6 dit ra yéu cay vé mdt cor ché hop e
phép lujt it cic quac gia 8 cing dim bao
tovdn ven quven boi ela ngudi lao dgng trong
i canh ty do dj chuyén trong mgt Lién
minh chiu Ay thong nhit khong bién gici.
Do vy, ca ghe hop the phdp ¥ v& an sinh xa
hiji 14 yéu cau tat yeu va di duge co quan Lip
phip cia Lién minh chiu Au ddy cing
nghién cinl vil xdv dimg.

1. Co ché hai hod hod phip ludt
(harmonization)

Lién két héTE Juit dirge hidu 1 gud trigh
lam cho cdc Eé ong phip ludt xich la: gan
nhay, ting cu&p%’su tac dgng qua lai va dnh
trémg tuomg ho lan nhau. Hai céch thirg lién
ket phap ludit chil yeu bao gém nhit thé hoa
pEa',]J !uﬁ.t_ v hai hoa hod phip ludl. Trong
van 9 v¢ an sinh x3 hiéi, do khing cd cic
Bigu e quée té phd quat nén qua trinh nhit
thé hod phép ludt kho dién ra®, Cling chinh
vi Iy do dé, khi bat diu xay dimg cer ché hop
the phap Iy dé bao vé quydn an sinh xi hoi
ciia |40 ding di i, cae murde thinh vien EU
di quan tim den cdc bude thye hign gud
trinh hai hod hod phip luit

Nen tang phap 1 cho tién trinh sdy la
cic Higp uoe duge kY ket giita che quac gia
thanh vién, cliita dymg mijt =0 dicu khoan md
dwimg cho viée hij hoa hed phip ludt vé an
sinh &3 i, bao gom Higp wdc Paris, Higp
wde Rome. . Tuy viy, che vin kién ndy clng
khéng 4p didt mdt cach cimg nhac nguyén tic
hii hod hod phap ludt ma van dé cho cac
quoe gia thinh vicn cb quyen nr quyet, Cic
bign phip hai hoa hod phip ludt chi duge 4p
dyng treng mit 56 tnromg hop cy the nhim
ho g cic quic gia xdy dung phap luit vé
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cac che diy an sinh x8 hii (spontancous
harmunisation) hodc thong qua vide gii
thich phé]: ludt cos EC) nhidm thong nhat
cich cu'ip dung mét 50 khai nigm co hin®,
Tuy nhiém, cac hoat dong ndy chi giti han o
mdt 53 vin de nhé 1@ chir chura thé wo nén
mdt sir hii hod phip luit trén di¢gn rang gitta
cle quic gia thanh vién EU,

Bundc tién tiep theo rong qua trinh hii
hod hod phip luat ve an sinh x4 hoi rong EL
duge dinh diu boi mdt 56 nd lye cla Hi
dang chiu Au trong vidc ban hinh céac
khuyen nghi dinh cho cc quoe gia thanh
vién reng viée ban hanh phap lual gudc gia
fién quan dén bénh nghe nghigp’. Myc ti2n
g van ban nay 1a hudmg dén mot danh myc
thing nhit gitta cdc quoc gia thanh vién EU
vé cae bénh nghé nghigp, tao co hii cho
ngui lao dong di tru co thé thy huong cic
quyen led lidn quan khi di chuyén gia cic
quac gia nii khai. Tuy nhién, sy khac bigt
gilia cic hg thong an sinh xd hi coa cac
qube gia thioh vien khign cho dé xudt ndy
chwra g duge thye thi gt de, Sau nd lie
han dau do, Hi dong chiu Au con 4¢ xuat
nhiéu phuong an lign quan dén hai hod hod
phip ludt rong nhieu linh vue ey thé cla an
sinh %@ hdi nhu quy huu tri, bao hiem that
nghigp, tro gitp gia dinh... nhumg deu
khéng dat duoe hido qui nhu mueng muon,

Sau nhigu né hee khong muang den ket
qui nhe mong dei, qui trink hii hod hea
phip lujt an smh xd hol rong khoi EU 43
duge danh gid lad mt cach toan dign. Theo
dd, mie di qud trinh nay cf thé gigp cic h§
thing phap fudt trd nén thing nhat nhung
ciiyg gt ra nhimg téu chuan ma khong phai
quoc gia pdo cing co day da cie ngudn lyc
x4 hol de thire hign. Do dé, qua winh niy da
durge didu chinh thanh tién trinh frong tic
hoi phép Juie (coordination),

D ide them v gquah trinh ohilt the hed vi hai hod Tod phip Tt aem B Xuin Ny, Win 8¢ nht e hod
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1. Co ché twong tic phip lujt

Co ché tromg tic phap luit* duec hidu
1a "gifip cac hé thing an sinh x& hdi trg nén
mromg thich v nhat nhim dam bio quyén
Igi clia ot di i phai chiu thiél thai khi
rod bo hé thong an sinh ban dja™®, Nho vay,
Mue ticu co ban cia eo che nay khang 1ap
trung vio vige the ddng dén he théng phap
Tudt cia Wmg quoc gia, ma thay vao do li tao
ra phuong thire hup e gida cac mrge thinh
vign do d¢ hudmg dén mue tién co ban 13 bao
v quyen igi chinh ddng cua cde chi the khoi
nhimg thigt thoi do xung dit phap luit gay
ta. Co the thay, mue ticu cia co ché nay
e 1 Wi myge téU coa qua trinh hdi hod
hod phap luit, nme cach thie thire hién lai
khiic hig1. New phur qua trinh hai hod hoa (ya
nhiit thé hoa) déu hudng dén sir thay doi yey
& ndi tai (phap ludt quic ga) thi co che
nrong tac phap fudt dua m mat s0 nguyén tic
(Bén ngoail} giip cho cic hé thong phip Tuie
turomg tée qua lad lan nhay megt cich ha hoa,
Wide ap dung co che ndy khong yéu cau cic
guaoc gia thanh vién phii diéu chinh phap
lugdit qudie gin ve an sinh %3 hai, ma chi dit ra
gt st véw cau co ban 02 céc hé thing phip
ludt két hop cing nhau, Noi cach khic, cor
che nremg tac phap lujt chap nhin sy khac
bigt gilta chc hi thing phap lugn,

B thire hign co ché twemg the phip il
niy, Uy ban chiu Au di ban hinh mét loat
van ban co gid i phap by bt bude d&i v
cie quoc gia thanh vién. Bru tién 1 Quy
dinh 56 03 +i 04 vé an sinh x3 ha cho Jao
dong di tri. sau do duge thay thé bai Quy
dinh s0 140871 ve vide dp dung cac ché di
an sinth x3 hoi cho ngwd lao ding di chuvén
trong nii bé khai, va cudi cong 18 van kign
cd giid  vivo thin diém nidy 12 Quy dinh (EC)
o BBI 2004 cvig Mehi vién va Hi done chiy
Aw v vide trong thich cic hé thang an sinh

& Frans Pennins, Introducuon to Evropean Sacial
At ban lin 4 Nxb. [ntersenta, Antwerp — Cxford — New York, 2003,
Che vin kign arin cow EU duoe ding 60ty do b wehsite b
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X8 hoi'. Cée vain biin ra di b ket 433 o8

qud trirth dam phdn gitea cac quos i than
vién EU cling s :‘f.:,a b cic oo quan dfzg
phip caa EU, de cic gude gia tim $0C o
thire fwong tie phig lujt higy qud’- QU O
trinh hih thinh va phdt rien, ¢ obe DAY
durore thidt lip dya men mor so yeu 15 duge
trinh bay ¢y thé sau diy.

¥éu 16 didu tién dim bao tinh higu gui
clia co ch tiomyg the phap luil u;ia EU trong
[inh vire an sinh %3 hoi i mdt st nguyen tie
mang tinh dinh hirdmg co pid i} ]'P]]:@F Ifr ring
buiic dii vidi cde quéc gia thank vién, Trong
st do phdi k& den nguyen tic “fu do di
chuyén trong ndi khéi - trec movement of
person”. Nguyén tic ndy sau 4o duge ghi
nhéin cy thé hon trong Higp dinh vé edc ehire
ning cua EU (Treaty on Functions of
European Union) rang “lao ding di P‘ﬂ ol
quyén ty do di chuyén giira cic quoc gia
thanh vién ma khing bj mét di cde guyen an
sinh %@ hii, ké ca trong treémg hop oo sy
khae bigt gilis hé thing an sinh x3 hoi gite
cdc quoc gin™. Bén canh dd, nguyén tic
‘khing phin bigt 46 xr - ‘non-
discrimination’ - cing 6 y nghia quyét djnh
trong vige dim bao thire thi Lrong tac phap
luit, Cée nguyén tic nay di dwge gidi thich
vit viin dyng mét cich linh hoat va réng mer,
Thea db, & dim béo quyen ty do di chuyé
NG khii, bat ki mat thiét thoi nie xdy ra dbi
v npudi lao dong vivhodc cdc thanh vign
gin dinh cia he cing bi coi 13 rdo cin cho
vige di chuyén t do. Cing véi d6, mei quy
dinh cis phip luit quoc gia oo ra bat ky si
khic bigt ve quyén loi giftg nhimg ngirn lao
ding vi Iy do quae tich (van 1 nguvén nhin
chinl: logi bo lao dénz di tri khi hé théng
an sinh x3 hdi cla qudc gia noj by khing
phai ld cong dan) cing hi coi 13 v pham
nguyen the khong phin hict ddi s Cach ip

i %5 hii Chiu
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mi b vy ddi véi cdc nguyen tac tién
quyet cua h¢ thong phép lugt E1J 43 20 cl:_\c
e quoc gia thinh vién, mdt mat duge Lodn
quyén xdy dyng é}h.ép Judt, mat khic phai
fudn thi cdc nguyén tic chung cia EU rong
vige dam bao qu)ré.n cia lao Eﬁ')ﬂ& di fril, Quy
dinh ndy mic du khong tryc ticp lam thay
déi npi lugt ¢ia che quoc gia thanh vién,
nhumg di gbp phin déng keé han ché cdc guy
dinh gy bat lgi cho ngwi lso ding di tr,
Thang que co che ndy, cée rio can phip |y
dai vai vige divm bae quyén an sinh X3 hdi
cila lao dgng di tri da duge logi bo ding ke,

véu 1,? thir hai quyét dinh sir thanh cing
ciia co che tuong tie phdp ludt cin EU L vai
trd gidi thich phép luit cua Tod an Céng ¥
chiu Au {European Court of Justice — ECJ).
Biy la eo quan or phdp b thim quyen gial
thich phip ludt cla chiu Au v gian quyet
cac i vige lién quan dénphﬁp Tugt cia chiu
Au xay ra giira cac cf nhén, t chirc va chinh
phil cic quoc gia thanh vién ma nam ngoai
thim quyén ciia tod an qudc gia. Vi dy, tranh
chiip gitra mit cong diin cla Phip vé cac
quvén an sinf xd hgi duge thy budng trong
quéjlrlnh lam \;'uic tai Bire s thude thim
quyen gidi quyet cua ECH. Ninr vay, thing
qua qua trinh gidi thich phap lndt chiu Au
vi sir romg thich cia phap [udl quoc gia
thanh yién voi phép lugt chiu Au, EC) da
gép phan tgo nén sy fuong thich %iﬁ'a cac hg
thong phép luit qudc gia. Trong linh vire an
sinh xa hi cho ngui lao ding di tn, thing
qua hinh thite gidi thich phip luit, ma chd
yéu 1§ gidi thich eée didu khoan quan rong
trong ede vin kién kien thigt chau A, ECJ
di dua ra mgt 26 1iéu chuan cho viée xiy
dymg phip Iydt iai quée gia thanh vign, MOt
50 ¥i dy Jién hinh cho hogt dgng nay 1a
théng qua vy vige Petersen™ v Walloon
Government vs. Flemish povernment", ECJ
yéu cau gdc quic gis thinh vién khing dwgc
it ra dicu kign thu hareme quytn an sinh x3
h{i 13 viée sinh song tai lanh thé cia minh

0 ¥y o owige  sh C.2284

ELLC 2008 494, Zem rén
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do quy dinh d¢ vi pham nguyén tic khéng
phin bigt doi xir. Tuong ne, trong v vide
Khell'?, vige thu hudmg quyven an smhb x3 hii
khi gap i ro qudc gia khac khéng phu
thude vio vige duong su cd nhin duge sie
chiip thujn cia co guan bao higm tr nrae
ha‘y khﬁl]g. Cong v héng wém céc an ¢
khic, ECJ di thye sy dua ra ahieg nhin
dinh cy the va rd rang ve cdc chi ugt quy
dinh trong hé thong phap ludt & cic quic gia
thianh vién trong qua trinh twong tac phap
luit v cac hé thong phip ludt khic nham
g7 bo cac rao can phap 1y doi vai vife bio
v quyen an sinh xa hii cila lao dfng di tri,
Yéw v thir ba ¢0 vai o tich cye mong
coche huong tag phap ludt i chiu Au 13 cac
uy dinh cy the giai quyet hidu qud mét so
rao can phi bién cua e phip quic 12, dién
hinh la van d¢ xung 46t phap ludt. Cae win
ban phap Iy cua EU yéu ciaw ey the che guog
gia thanh vién frénh tmromg hgp mdt chi the
khong durge dieu chinh b bat ky b thong
phip ludt ndo va traong hop chiu sy dicu
chinh cia nhigu hé thong phip luit. Bén
canh cie nguyén tdc chung, phip lujt cia
chiu Au con dira 2 cdch xic dinh ludt dp
dung trong mét so mdmg hop ey thé, trinh
nhirng, the ding tiéu cyc cla xung dot phip
ludl dén viée bao vé cac quyen chinh ding
ve an sinh x4 hii cho lao ddng di trd, Be
thyre hign vige nay, lao ddag di tri dugre chia
thanh cic nhom nho vi phap luit cla chiu
Au xdc dinh ey the lwdt dp dung cho timg
nhim, bao gom ngwoi lao ding dang ldm
vide {eeonornically active people), ngucr lao
déng bj mit vige (unemployed people), lao
déng ving bién gidi (frontier workers),
nguii lao déng dang tim viéc (job
seckers),.. Vigc phin nhém va xdc dinh Jujt
ap dyng cho rimg nhém nay giip gigm bt
nhimg tranh céi phap 1% lién quan dén vige
fip dung ludt cho mdt chi the nhit dinh mong
qud trinh di chuyén gira cac quoc gia thanh
vién, Bén canh 46, mot so bign phap ky thuat

nttpe:feur-lex curope.cu/legal-

contentien TXT fun=CEL| IAOZDITCHIEZIE,
I Wy wige sb Case C2120m  EUC 2008:178, xem tén  hitps:eur-lex curopineudlegal-
cantent/ENTXT fun ERY R ABIOUACTEI 2 -
12 vy Vide sd Case C-15894, EU:C: 1908171, xerm trén
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cing duge ap dung nhy 13 mot phuomg the
ho trg vivhodc thay the cho cde nguyen tac
giii guyet xung dit phap luit, Che bien phap
dd bag gom viée cong nhan su kign phap Ty
tai quic gia khde v k&t ndi thing tin 1ir céc
co quan kanh phip tal céc quic gia khac.
Thang qua viéc thue hidn cae bi¢n phap trén,
h¢ thomg phap Judt giire cae quoe gia thanh
vien EL tro nén két ndi véi nhau trong vige
cung bao v quyen loi cia lao ddng di i,
3. Nhirng kinh nghiém che Vigt Nam

_ Thar rhiai, kinh nghiém dau tén cho hé
thong phap ludt cia mbi quie gia rong gua
trinh vin hanh va dupee ap dung song song
elng won cac b thong phap Judt khac 18 ndng
can mire &b rd ring cua cic khai migm cin
bén, nhiim Jim co so ke dinh chinh xde cha
thé dhrge thy hugmy e quyeén cing nbu hdn
chit ¢l de ché do an sinh xi hii md quae
gia do cung cap. Mic di sb luomg cic vin
kign cia BEU Khi nhadu cing vin cac quy dish
et the vé each xdc dink do1 tugm thy hiromg
©a¢ quyen va cac che df bao hicm thudc
pham vi an sinh x3 hil. ECI elng phat dinh
mit phan lim che dn 12 de gidi thich cac thudt
ngi ciin ban nhit ién quan dén ni dung nay.
Cic thudt ngir ohy “ngun lao dong” -
(employee) hay “che 4§ bao hiém™ (social
securily schemel duoe nhan dign khic nhau
ta e quase gia va do vy co the o nén mot
s0 khoang tréng phap ludt vi giy kha khan
Tromg gui frink twomg tdc gitre cac hé thong
phip ludt. Do viy, mét rong nhimg bai hye
kinh nghi¢m ma Viét Nam £é thé chudn bj
trong giai doan niy 1i xdy dimg cic khai
nigm phip luit vimg chac, Cling theo 4n 18
etia ECJ, b thong phap 1udt can nhan dign
i turgmgr &p dung da mén ban chit quan he
phap Tuit va nhimg ddc tung co ban chir
khing chi thuan roy 18 tén o cun chi thé da
trong hop dong ky két hode thim chi trong
vin ban phap ludt Ngodi rz, do bj chi phai
bt hodn cand van_boa x3 héi, mai Gune ga
s& oo eaw che 09 ho tro ngwin Tao déng khic
nhau. tao nén sir da dang trong cach 1gp cin
ve che dg an sinh xd hei, Nhw vay, dé ca
dupe dinth nghiz 10t vé cae khai nigm nay, hé
thong phdp Judt cdn nhdn dign duge 16 ng
diu s nhimg ddc nme riéng co cia da
nrgmg ap dung ging nbar ban chat cia che dé
bao hidm ni quie gia do cung cap.
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Thie hai, trong qui trinh Tweme '“‘_rr;dg
luit, do sy khac bigt trong quy @ik €4
ciia méi quie gia, vige xung dor phAr UL
diéu khang thé trinh khoi. Va xung do! Prap
16t 4 rao can |om anh huang den bigy ‘]ﬁ“
dp dung phap luit, Kinh nghiém cua EU cho
thiy, cac quy dinh v& xung dat phip Tudt cin
plidi duge gidi quyey thee hudmg dui T Mot
s tiéu chi cy the dé xae dinh [0t dp dung
trongz mit 55 insémg hop pht hica dicn hinh.
B thye hign cang vige nay, hé thimg phip
lugt can nhin dign ré cac nhom doi tupng cy
thé, chiu thinh cac nhom phe hom véi cie
dde trumg riéng khic vé nguy co bj xung dt
phap ludt, rir do dua ra phwong an xéc dinh
Tudl dp dusig phi hop nhat nham bae v§ hiu
quit quyen va lgi ich chinh dang ciia ting
nhém chi thé do.

Flue ba, kinh nghi¢m cha EU cho {hay,
miit et ché tremg tic phip ludc mic di cb sie
b9 tro el ca co quan lip phap v tu phap
cip khu vige nbung ciing chi ¢6 thé vin hinh
nhudn nhuyén véi su ho tro va chia sé théng
tin gifia cic e quan hiioh phip cia ele quc
gin thinh vién. Rat nhiéu cic co quan dién
phai duge thinh lip, bao gom Uy ban Hanh
chinh cho co ché hgp tie gilra cac hé thing
an sinh x@ hii (Administrative Commission
for the coordination of secial security
system), Uy ban KF thuft (Technical
Commission) v Ban Kiém toan (Audit
Board) 2 ho trir e quic gia thanh vién trao
dai théng tin, hop tic xidy dung cae chién
lere 1au dai ve diew chinh phip Judt vi gidi
quyet sihitng van 42 cip bich dér ra trong
qud trinh hep e, Che co quan ndy 44 cho
thity higu qua t vige lign két vi trao d&i
thang tin 1o nhau. T kinh nghigm ndy, gitra
cde nude ASEAN ¢ the cling xiy dV'ﬂ.# cac
ca quun chung nham giip cde quic pia (hink
vitn khoi trao d8i thang tin va hnmg tae vii
nhau trong cac van de riéng cia an sinh 43
hoi va cde viin dé chung khae ma ki e,
guan tim. Cac co guan nity ¢o the ding vaﬁ
trér 15 dan moi tw van vis ho tro mfi quée pig
thanh vién trong viée toong e vy c:icghé
thong phip ludt cia e quic pia khie pp,
khai, 10 nén mdl s hop 1ac biy Vi ng
khang vi pham cac nguyén g cin |)9.t% biL
ASEAN i khong can thigp vag g o
nii b cua nhau m & it



