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Tom tat: 

Bien phip tu phip la mpt che dinh quan trpng cua lu?it hinh s\r, c6 
vai tr6 khong the phu nhan trong thuc tien dau tranh ph6ng, chong 
tpi pham ciia cac ca quan tien hinh t6 t\ing. Trong pham vi bii viet 
niy, tic gii bin ve khai ni^m, d^c diem; phan tich mpt so vudng 
mac, bat cgip oia thyc tien ap dyng cic bi?n phip tu phip trong 
linh vyc to tung hinh sy vi de xuat bifn phip khic phyc. 

Abstract: 
Judicial measure is an important provision under the criminal law, 
playing an undeniable role in the practice of crime prevention and 
combating by the proceeding agencies. Within the scope of this 
article, the author discusses the concepts and characteristics; 
analysis of problems and inadequacies of the practice of judicial 
measures in criminal procedure and provides recommendations 
for improvements. 

1. Bi^n phAp tu* phdp 

Dilu 46 Bp ludt Hinh sy nam 2015, sua 
ddi nam 2017 (BLHS nam 2015) khong dua 
ra djnh nghia vl bipn phdp tu phdp (BPTP), 
md chi xdc dinh cac BPTP dp dyng ddi vdi 
cd nhan va phdp nhan pham tpi. Vl phuang 
dipn Iy ludn, cd cac quan diem khac nhau vl 
bien phdp tu phap. Co quan diem cho ring, 
BPTP Id bi^n phdp cudng chl hinh sy dupc 
quy dinh trong Bp ludt Hinh sy, do cdc co 
quan tien hdnh to tyng dp dyng ddi v6i ngudi 
phgm tpi hoac ngudi co hanh vi nguy hiem 

cho xa hpi, co tac dyng hd trp hogc thay the 
cho hinh phgt'. Quan diem ndy da chi ra 
dupc tinh chat, chu the, doi tupng vd myc 
dich ciia bipn phdp tu phdp. Quan di6m khde 
cho rang, BPTP la bien phap cudng che vl 
hinh sy cua Nhd nude it nghiem khac hem 
hinh phgt do phap lugt hmh sy quy dinh ya 
dupc ca quan tu phdp hinh sy cd thim quyen 
can cir vao giai dogn to tung hinh sy tucmg 
limg cu the dp dung ddi vdi ngudi phgm tpi 
nham han che quyen, ty do cua ngudi do 
hoac hd trp hay thi cho hinh phat .̂ Quan 
dilm nay da cd bude phat trien nhat dinh, 

1 https;//thegioiIuat.vn^ai-viet-hoc-thuat/BIEN-PHAP-TU-PHAP-TRONG-LUAT-HINH-SU-VIET-NAM-
VA-VAN-DE-BAO-VE-QUYEN-CON-NGUOI-6238. 

2 https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ItemID=2433. 
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ngodi \ ipc chi ra tinh chit, chii thi, dii tupng 
cdn lam ro han myc dich ciia bipn phdp tu 
phdp, ddng thdi cho tfiay, BPTP dupc dirpc 
dp dyng trong cdc giai dogn td tyng hinh sy 
khdc nhau. Nhu vay. d mirc dp nhat dinh, cdc 
quan diem tren da phan dnh dupc bdn chat 
cua cdc BPTP trong phdp lugt hinh sy Viet 
Nam. Tuy nhien, trong bdi canh BLHS nam 
2015 quy djnh mpt so diem mdi ve BPTP, 
thira nhgn phap nhdn thuong mai ciing Id chu 
the ciia tpi phgm va cung la doi tupng dp 
dyng cac BPTP thi khai nipm BPTP van cdn 
tiep tyc dupc nghien cuu de co nhgn thuc 
phii hpp hem. Cdn cu quy dinh ciia BLHS 
ndm 2015 vl cdc bi?n phdp tu phap, ly ludn 
va thyc tien dp dyng BPTP, tae gid cho rang, 
BPTP Id mpt trong cdc bi?n phdp cuang che 
hinh sir ctia Nhd nuac. dupc quy dinh trong 
Bp lugt Hinh su, do cdc ca quan lien hdnh 
to lung dp dung ddi vdi ngudi phgm tpi, 
nguoi thirc hien hdnh vi nguy hiem cho xd 
hpi nhung khong cd ndng l^c trdch nhipm 
hinh sir hay doi vdi phdp nhdn thuang mgi 
thirc hi^n tpi phgm. nhdm thay the, hp tra 
hinh phgt, gido due, ngdn ngira doi tupmg 
tiep tyic gdy nguy hiem cho xa hpi hogc gop 
phdn khdc phuc thi^t hgi, bdo ve quyen, l^ri 
ich hpp phdp cua ngudi hi hgi. 

Bipn phdp m phap co cdc dac diem sau: 
Thu nhdt, BPTP la mpt dgng cudng che 

hinh sy ciia Nha nude. Dac diem ndy the 
hipn d rinh quyen lyc cua Nhd nude khi dp 
dyng cac bipn phdp tu phdp. Nhd nude dan 
phuang su dyng quyen lyc de dp dgt y chi, 
bupc phdi tuan thu thyc hipn, neu doi tupng 
bj dp dyng khong thyc hipn, Nha nude se sir 
dung bipn phdp cudng che de bat bupc phai 
thyc hipn. 

Thir haiy cdc BPTP chi dupc quy dinh 
trong BLHS. Do tinh chit ciia cdc BPTP la 
mpt dang cudng che hinh sy, co the lam han 
chl quyen vd Ipi ich ciia ddi tupng bi dp 
dyng nen chi co BLHS la vdn bdn phap lugt 
duy nhat quy djnh ve cdc bipn phdp tu phap. 
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Thuba, BPTP it nghiem khdc hern so vol 
hmh phgt. NIU nhu hinh phgt co the hgn che 
hogc tude bd nhimg quyen va lpi ich cu 
ngudi phgm tpi nhu quyin ty do. quyen so 
him, tiigm chi kl cd quyen song tW cdc 
BPTP chi nrdc bd cdc lpi ich mang tinh vgt 
chit ho§c chi mang tinh ho trp vd tiiay the 
hinh phgt nhu bdt bupc chira b?nh hay giao 
dye tai trudng gido dudng, nen it nghiein 
khdc hon. Mat khdc, neu nhu hinh phgt de 
Igi dn tich thi viec dp dyng cdc BPTP khdng 
6e lgi dn tich. Vi vay, co thi n6i day cung Id 
bilu hipn minh chimg cho tinh it nghiem 
khic ciia BPTP so vdi hinh phgt trong lugt 
hinh sy. 

Thir tu, thim quyin dp dyng BPTP bao 
gom cdc ca quan tiln hdnh to tyng hinh sy 
khac nhau, tiiy thupc vdo giai dogn cua t6 
Umg hinh sy. BPTP co thi dupc dp dyng 
trong tit ca cac giai doan ciia td tyng hinh sy. 
Theo do, trong giai doan xet xu va giai dogn 
thi hdnh an hinh sy, tham quyen dp dung 
BPTP thupc vl tda dn nhan dan; trong giai 
doan dieu tra va giai doan truy td, tham 
quyen dp dung BPTP thupc ve cac ca quan 
tien hanh to tyng khdc. Dac diem nay ciing 
cho thay, day Id diem khdc bipt giiia BPTP so 
vdi hmh phat trong lugt hinh sy (do tda dn Id 
ca quan duy nhdt cd quyen nhan danh Nha 
nude dp dung hinh phat ddi ngudi pham tpi). 

Thu ndm, dii tupng bi dp dung BPTP 
khd da dang. Doi tupng bi dp dung BPTP Id 
ngudi pham tpi, ngudi thuc hien hdnh vi 
nguy hilm cho xa hpi nhung mat khd nang 
nhan thirc, mit khd nang dilu khiln hanh vi 
cua minh, phdp nhan thucmg mai thyc hien 
hdnh vi tpi pham va ngudi thanh nien pham 
tpi nhung tda dn xet thiy khong cdn thilt dp 
dyng hmh phat vdi hp md thay thi vao do Id 
dp dyng bipn phdp gido dye tai trudng gi^o 
dudng. Dgc diem nay ciing cho thdy sy khdc 
bipt vl doi tupng bj dp dyng ciia BPTP so 
vdi doi tupng bj xet xii trong vu an hinh sy 

Thu sdu, BPTP Id mpt dang ciia trdch 



nhipm hinh sy. D§c dilm ndy the hipn d mpt 
so khia cgnh sau: a) BPTP chi dupc dp dung 
trong ITnh vyc hogt dpng td tyng hmh sy; b) 
Vipc dp dyng cdc BPTP do cdc co quan tiln 
hdnh tl tyng hinh sy thye hien va dupc thi 
hipn trong bdn an hay quyit dinh cua tda dn 
hô ic trong cdc quyit dinh dp dyng phdp luat 
CLia cdc ca quan tiln hdnh to tyng khac; c) 
Cac BPTP dupc coi Id it nghiem khac hon 
so vdi hinh phgt nhimg neu so sanh vdi cac 
dang trdch nhiem phap Iy khac thi nd van 
ngbiem khac hem. 

Thu bdy, BPTP khd da dgng vl thi logi. 
Can cu vdo myc dich dp dyng, BPTP dupc 
chia thdnh cdc logi sau ddy: a) Tjch thu vat, 
tiln tryc tilp Ii6n quan din tpi phgm; b) Trd 
lgi tdi sdn, sira chua hogc bdi thudng thipt 
hgi; bupc cong khai xm ldi; c) Bat bu0c chiia 
b?nh. Doi vdi phdp nhan thuang mai phgm 
t$i, BPTP bao gom: a) Tich thu vgt, tien tryc 
tilp lien quan den tpi phgm; b) Trd lgi tai sdn, 
sua chiia hogc boi thudng thipt hai; bupc 
cong khai xin ldi; c) Khdi phyc lgi tinh trgng 
ban diu; d) Thyc hipn mpt sd bipn phap 
nham khdc phyc, ngan chgn hgu qua tiep tyc 
xay ra 

2. Nhung han chl, bit cdp trong thurc tiln 
dp d^ng bi^n phdp tir phdp va giai phdp 
khiic phyc 

- Bdt cap trong dp dung bi^n phdp tich 
thu vgt, tien true tiep lien guan den tpi phgm 

Theo quy dinh tai Dieu 47 cua BLHS 
nam 2015, viec tich thu sung vdo ngan sach 
nhd nude hogc tich thu tieu hiiy dupc dp 
dyng doi vdi cdng cy, phuang tipn dimg vao 
vipc phgm tpi; vgt hogc tien do pham tpi 
hogc do mua ban, doi chac nhiing thii ay ma 
co; khodn thu Ipi bat chinh tir vipc pham tpi; 
vgt thupc logi Nhd nude cam tang trir, cam 
Iuu hdnh. 

Theo Tir dien tiing Vi?t, "vgt" dupc hieu 
la do vgt, hipn vgt.. la nhirng vat the thudc 
the gidi vat chdt, ton tgi khdch quan va con 
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ngudi CO the nhan biet dupc bang thi gidc 
hay xuc gidc. Tuy nhien, tdc gid cho rdng, 
trong diu tranh phdng, ching tpi phgm hipn 
nay, quan ni?m "vat, tiln" theo nghia vgt 
chat thdng tiiudng khong con phii hpp niia. 
Bdi le, thyc te cho thdy, nhilu vy dn sir dyng 
cdng nghp cao thyc hipn tpi phgm thi cdng 
cy, phuang tien pham tpi Id sdn phdm tri tup 
khong phdi la logi vat thong thudng. Vi dy, 
vy dn su dyng phan mem gidn dipp dl an cdp 
mgt khau tdi khodn ngan hang tgi Tay Ninh 
md Cyc Phong, chong tpi phgm cdng nghp 
cao Bp Cdng an viia khdi to vdo diu nam 
2020 hoac la cac game dupc sir dyng vdo tpi 
danh bgc trong vu an ddnh bgc vdi sd lupng 
dgc bi?t ldn da dupc xet xii tgi Toa dn nhan 
dan tinh Phu Thp trong thdi gian qua Id 
nhung trudng hpp dien hinh. Do d6, de dap 
ling yeu ciu ciia cdng tdc diu tranh phong, 
chong tpi phgm, cdn sua ddi Dieu 47 BLHS 
nam 2015 theo hudng bd sung them cym tii 
"cac sdn pham khdc do con ngudi tgo ra co 
gid tri vat chat". 

Ben cgnh dd, mgc du Dieu 47 BLHS 
nam 2015 khdng quy dinh ro, vipc dp dyng 
BPTP dupc dp dyng Q-ong trudng hpp phgm 
tpi do CO y hay vd y, nhung can cir vao quy 
dinh "... cong cu, phuang tipn diing vdo vipc 
pham tpi", chiing tdi cho rang, vipc tjch thu 
cdng cy phuang tien diing vao viec phgm tpi 
chi CO thi dupc dp dung vdi cdc trudng hpp 
pham tpi do loi c6 y. Bdi le, tir "diing" phdn 
dnh hoat dpng co y thirc cua chti thi (loi co 
y). Tuy nhien, thyc tiln hogt dpng cua cdc 
CO quan tiln hanh t l tung eho thiy, hirdng 
hpp pham tpi do vd y thi cd dp dyng BPTP 
hay khong van Id cau hoi con nhieu tranh cai. 

- Bat cap trong trong vi^c dp dicing bi?n 
phdp tich thu khodn thu lai bdt chinh tir vifc 
phgm tpi 

D6i vdi cdc tdi co tinh chiem doat, tgi 
phien toa niu bi hai khong yeu cdu trd lai tai 
san hoac bdi thudng thiet hgi thi cd tich tiiu 
tai sdn nay khdng. Van dl nay trudc day cd 

_ ^ NGHltN CUU I I Q 
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hai quan diem trdi ngupc nhau giira tich thu 
vd khdng tjch thu tai sdn dd. Tuy nhien, de 
bdo ddm dp dyng thong nhat phdp lugt trong 
thyc tien x6t xii, Tda an nhdn dan toi cao da 
ban hanh cdng van sd 233/TANDTC-PC, 
ngay 1/102019, trao ddi nghipp vy, theo 
hudng khdng tich thu vdi ly do la: theo Dieu 
194 Bp lugt Dan sy nam 2015 thi chii sd huu 
CO quyen, tgng cho hay tir bd quyen sd huu, 
do dd "/rang truang hpp tgi phien Ida dd da 
dupc Hpi dong xet .xir gidi thich quyen dupc 
doi Igi tdi sdn bi chiem dogt, yiu cdu boi 
thirong nhtmg bi hgi cd y kien khong yeu cdu 
hi cdo phdi trd lgi tdi sdn do vd cdng khdng 
yeu cdu bi cdo phdi boi thtrang thi Tda dn 
khdng tuyen tich thu tdi sdn do md ghi nhgn 
y kien aia bi hgi trong bdn dn". Mgc dii cong 
vdn ciia Toa dn nhan dan toi cao khdng phdi 
Id mpt hinh thuc ciia van bdn quy phgm phdp 
luat nhung trong thyc te thi no c6 gid tri bat 
bupc doi vdi hogt dpng xet xii ciia Toa an 
nhan dan cdc cap. Chung tdi cho rang, 
hudng dan nay ciia Toa dn nhdn dan toi cao 
da g6p phan tich cyc doi vdi vipc dp dyng 
phdp ludt thong nhat trong hogt dpng xet xii 
ciia ngdnh toa an. Tuy nhien, xet d goc dp 
hpp ly, can phdi can nhac them van de nay 
vi may ly do sau day; thu nhdt, mac du 
quyen tgng cho, hay tir bo quyen sd hiru la 
quyen ciia chii sd hiru trong llnh vyc dan sy. 
Tuy nhien, neu cho phep ngudi pham tpi 
dupc hudng Ipi tir vipc chii sd hihi tir bo 
quyen sd hiru ciia minh doi vdi tai san thi 
vipc lam ndy da vo tinh "khuyen khich" 
ngudi phgm tpi, lam giam hieu qua dau tranh 
phong, ching tpi phgm; thu hai. neu khong 
tjch thu, tai san tren co die dupc sir dyng vao 
viec pham tpi hodc vi phgm phdp lugt khac 
sau nay; thir ba, neu khong tich thu tai san 
nay se lam gidm tinh nghiem khac, ran de 
cua phdp lugt hinh sy, gdy bat Ipi cho viee 
ddu tranh phdng, chong tpi phgm. Vi vdy, 
chiing toi cho rdng, tdi sdn neu tren cdn dupc 
tich i u bl sung ngan sdch ciia Nhd nude. 

11. iNOHllH CUU r 
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- Bat cap Irong vi^c dp dimg bi^" P"^" 
bdt bupc chua b4nh 

Theo quy djnh tgi Dilu 4Q BLHS nam 
2015, bit bupc chira b^nh dupc dp dyng 
trong cdc trudng hpp sau: 

+ Doi vdi ngudi tiiyc hipn hanh vi nguy 
hilm cho xa hpi trong khi mdc bpnh quy 
djnh tgi Dilu 21 BLHS, Vipn kilm sat hogc 
Toa dn can cu vdo kit lugn gidm dinh phap 
y, gidm d(nh phap y tam thin cd the quyel 
dinh dua hp vao mpt ca sd dilu tri chuyen 
khoa de bat bupc chiia bpnh. 

+ Ddi vdi ngudi phgm tpi trong khi ct 
nang lyc d-ach nhipm hinh sy nhung trudc 
khi b} kit dn da mdc bpnh tdi miic mit kĥ  
ndng nhgn thiic hogc khd nang dilu khier 
hdnh vi ciia minh, thi can cir vdo ket lugr 
gidm djnh phap y, gidm dinh phdp y tan 
than, Toa an cd thi quyit djnh dua hp vdc 
mpt CO sd di6u tri chuyen khoa de bat bupc 
chua bpnh. Sau khi khdi bpnh, ngudi do cc 
thi phdi chiu trach nhipm hinh sy. 

+ Ddi vdi ngudi dang chap hdnh hinh 
phat tii ma bj b?nh tdi muc mit khd nan§ 
nhan thiic hoac kha nang dieu khien hanh v 
cua minh, can cii vao ket luan giam din! 
phdp y, g i ^ dinh phdp y tam thin, Toa di 
cd the quyet dinh dua hp vao mpt ca sd dill 
tri chuyen khoa de bat bupc chiia benh. Sai 
khi khoi bpnh, neu khong c6 ly do khac dt 
mien chap hanh hinh phat, ngudi do pha 
tiep tuc chap hdnh hinh phat. 

Nhu vdy, bien phdp bdt bupc chiia benl 
c6 thi dupc dp dyng dii vdi bi can, bj cac 
va ngudi dang chip hanh hinh phat tii tronj 
tit cd cac giai doan eiia to tyng hinh su. Tû  
nhien, vin dl dat ra Id trong giai doan gid 
quyit tin bdo td gidc tpi pham lai khong c( 
quy dinh vl bipn phap bdt bupc chira bpnh 

Theo quy dinh tgi khoan 3 Dieu I47 R; 
lugt To tyng hinh sy ndm 2015, khi gia 
quyit to giac, tin bdo ve tpi pham, kiln ngh 
khdi to, CO quan cd thdm quyin co quy|, 

(Xem tiep irang 20 
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Thyc te cho tha\. ddi tupng thong minh 
cdng ty chil thi chiing cdng it dupc coi la 
cdng cy dan gian trong tay cac chii the 
khac" va vipc quy djnh nghiem nggt qua 
raiic, mong dpi sy hodn hdo thay vi cd the 
chap nhgn nhimg hdnh vi robot co the khong 
khuyen khich cdc nhd sdn xuat ddu tu tien 
vdo vipc ddi mdi, chdng hgn nhu xe ty Idi, 
mdy bay khong ngudi ldi va may ty dpng^. 
Do do. vipc ban hdnh cdc quy djnh thdng 
minh Id rdt cin thiet. 

Trong khi cdc doi tupng thong minh 
dang bit chudc cong vipc ciia con ngudi, 
rapt cau hoi ciing dupc dgt ra Id Ii?u robot 
c6 dupc quyin kipn, bj kipn vd ciing dupc 
tham gia vdi tu each la nhdn chiing cho myc 

dich chirng cu hay khong? Hipn tgi khong 
thi kipn mpt robot vi chimg dupc coi Id tai 
sdn. Cdc d i i tupng thdng minh khong c6 W 
cdch chii till phdp ly va chua dupc stia dot 
d l CO thi kipn hodc bj kipn. N I U robot gay 
hgi, ben bj thuang phdi kipn chu nhan cua 
nd. Tuy nhien, so sdnh robot v6\ cac cong 
ty, cdc c6ng ty ciing khong dupc coi la cdc 
tiiyc thi phdp Iy rieng bi^t vcri chu sd hiiu 
la con ngudi trong mpt thdi gian ddi trong 
ljch sd '̂*. Tuy nhi^n, theo tiidi gian, cdc nha 
lgp phdp da tii bd mo hinh coi cdc cong ty 
chi la tdi san va trao cho chiing mpt tu cdch 
nhan tgo dpc lgp (phdp nhdn) cho phep 
chiing kipn vd bj kipn. Do do, doi vdi cdc 
robot, no se cdn phdi dupc thiet Igp tu cdch 
chii the nhu vdy^' • 
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tien hdnh tnmg cau gidm djnh tam thin hogc 
gidm dinh phdp y neu c6 nghi ngd ngudi bi 
to gidc khdng c6 nang lyc trach nhiem hinh 
sy. Neu ket qua gidm djnh Id ngudi do da 
mac b?nh tam than, hoac mpt b?nh khdc dan 
den khong cd khd nang nhan thiic, khong c6 
khd nang dieu khien hdnh vi thi khong co bit 
ky mpt cdn cii phdp ly ndo de dp dyng bien 
phap bdt bupc chiia bpnh doi vdi ngudi do. 
H? qud la ngudi do vdn hang ngdy sdng 
chung vdi cpng dong vd co the gay nguy 
hiem cho xa hpi bdt cu liic ndo. Ddy la mpt 
khoang tring phdp lugt can phai sdm khdc 
phyc dl tgo thugn lpi cho thyc tien hogt dpng 
on I NOHltN cuu / 
'** jAP PHAP _ / s 6 9{409)-75/2020 

dp dyng phdp luat cua cac co quan tien hdnh 
td tung va bao dam an toan cho cupc s ing 
chung eua cpng ding. Chung toi cho ring, 
trong trudng hpp ndy, can trao cho Vien 
kiem sat nhan dan quyen dp dung bi?n phap 
bat bupc chiia benh khi kiem sat viec gidi 
quyet tin bdo to gidc tpi phgm. Viec trao 
thdm quyen ndy cho Vipn kiem sdt nhan dan 
la phii hpp vdi khoan 2 Dieu 2 Luat T6 chirc 
Vi?n kiem sdt nhan ddn nam 2014. Theo do 
mpt trong cdc nhipm vy ciia Vi?n kilm sat 
nhan dan dd la bao ve quyen con ngucri vd 
quyen cdng ddn, bdo vp quyen vd Ipi ich hpn 
phap ciia cd nhan, to chuc • 

http://europa.eu/rapid/press-release_IP-I4-384_en.htm
http://papers.ssm.com/

