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ĥ u qui, tham quyen xijr ph$t. 

Lich sit bdi viet; 
Nhgn bii : 09/04/2020 
Bien tgp : 19/04/2020 
Duy t̂ bii : 22/04/2020 

Tom tat: 
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ip dimg hinh thtic xii phat, bi^n phip khac phyc hgu qui doi vcri 
ci nhan, to chuc thyc hi$n hinh vi vi p h ^ hinh chinh theo quy 
djnh cua phip luat ve xu ph^l vi ph^m hinh chinh. Trong thfri 
gian qua. cac quy dinh ve xir phat vi p h ^ hanh chinh dang phit 
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sira doi, bo sung Luat Xu ly vi pham hanh chinh. Tren co sd 
nghien cuu Dy thio Luat sua doi, bo sung mQt so dieu ctia Lugt 
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d^o lugt quan trgng niy. 

Article Infomation: 
Keywords; The administrative 
sanctions; sanction forms; remedial 
measures, competence to 
administrative violation sanction. 

Article History: 
Received 
Edited 
Approved 

09 Apr. 2020 
19 Apr. 2020 
22 Apr. 2020 

Abstract: 
Sanctioning of administrative violations as the sanctioning forms 
and remedy measures decided by the competent persons is 
applied to individuals or organizations committing acts of 
administrative violations, according to the provisions of law on 
administrative sanctions. In recent years, regulations on 
sanctioning administrative violations are generating many 
limitations and shortcomings. Currently, amendments of the Law 
on Handling Administrative Violations is being reviwed by the 
Nafional Assembly. Based on the studies of the draft Law on 
Amendments of a number of articles of the Law on Handling 
Administrative Violations, this article provides a number of 
suggestions for further improvements of this important law, 

1. v in de da dang h6a cac hinh thtrc xu 

phat 

Lugt Xu Iy vi phgm hdnh chinh OTHC) 

nam 2012 quy dinh cdc hinh thuc xu phat la: 

cdnh cdo; phgt tien; tudc quyen sd dung giay 

phep, chiing chi hdnh nghe cd thdi han hoac 

dinh chi hogt ddng c6 thdi hgn; tich thu tang 

vgt, phuang tipn VPHC; true xuit. Cdnh cao 

Id hinh thuc xii phgt nh? nhit, chu yeu tdc 

dpng ve mat tinh than. Cdc hinh thiic xir phgt 

nhu phat ti^n; tich thu tang vat, phucmg tipn 

VPHC gay ra thipt hai true tiSp v^ kinh ti 

cho ngudi vi phgm. Cdc hmh thuc xii phat 

nhu tudc quyen sii dung giay phep, chiing 

chi hdnh nghi co thdi han; dinh chi boat 

ddng cd thdi hgn; tryc xuat mang tinh ban 

ch6 quyin cua chu the vi pham. Vipc dp dung 

binh thirc xit phat tudc quySn sii dyng giiy 

phep, chiing chi hdnh ngh6 c6 thdi hgn hoac 

dmh chi boat ddng co thdi ban se bupc chu 
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the \i phgm phdi tgm ngung thyc hipn quyen 
trong thdi gian bj mdc, dinh chi. \iec dp 
dyng hinh thirc xii phat tryc xuit se khien 
cho ngudi vi pham bj han che quyen ty do 
di lgi, tu do cu trii sau khi da hi tryc xuat 
khoi lanh tiid Vipt Nam. 

Qua thyc tien dp dyng cdc hinh thiic xii 
phgt cd thi nhgn thiy, hinh thiic xir phat 
cdnh cdo Id qud nh?, khong co tdc dyng trong 
diu tranh phong, chong VPHC. Hinh thuc 
phgt tiin chi co tinh ran de vdi "ngudi 
ngheo" con "ngudi gidu" thi tinh nguypn 
chju npp phgt de tiep tyc vi phgm'. Hinh 
thlic xii phat tryc xudt chi dp dyng doi vdi 
ngudi nude ngodi md khdng tiie dp dyng doi 
vdi cong dan Vi?t Nam. Doi vdi cac hinh 
thirc xir phgt nhu tjch thu tang vat, phucmg 
tipn vi phgm hanh chinh; tudc quyen sir dyng 
gidy phep, chiing chi hdnh nghe co thdi ban; 
dmh chi hogt dpng co thdi hgn cung phdi can 
Cli vdo cdc dieu kipn cy the mdi co the dp 
dyng. Ngodi ra, neu chii the vi phgm khdng 
e6 giiy phep, chiing chi hdnh nghi hoac 
khong c6 tang vat, phuang tipn vi pham 
hdnh chinh thi khdng the dp dyng cdc hinh 
thiic XLT phat ke tren. 

Nhu vgy, cdc hinh thiic xir phat VPHC 
dupc phdp luat hipn hdnh quy djnh khd 
ngheo ndn va khong phdt huy tinh gido dye, 
rdn de cung nhu hipu qua trong viec dau 
tranh phong, chdng vi phgm. Do do, yeu ciu 
dgt ra la can nghien ciiu de bo sung mpt s6 
hinh thirc xir phat nhdm thi hien tinh ran de, 
trimg trj, gido due trong xir phat VPHC. 

Theo Td trinh ciia Bp Tu phdp ngay 
29/9/2019 vi siia doi, bd sung mpt si dieu 
cua Lugt Xir ly VPHC ndm 2012, Ccr quan 
chu hi sogn thdo de xuit bd sung hinh thdc 
xu phgt "tuac vinh viin quyin su ditng g'^y 
phep Idixe ". Hmh thiic xii phgt nay dvpc dp 
dyng doi vdi hanh vi vi phgm quy djnh ve sv 
dyng rupu, bia, ma tiiy khi dieu khien 
phuang ti$n trong Iinh vyc an todn giao 
thong. Tuy nhien, chiing tdi cho ring, khdng 
nen bo sung hinh thiic xii phgt nay vdo hp 
tiidng cdc hinh thiic xir phgt VPHC vi nhung 
Iy do sau day: 

Thu nhdt. niu xem "tu&c vinh viin 
quyin sir dung giay phep ldi xe " la rapt hinh 
thlic xii phgt thi day la raOt bude thyt lui ciia 
phap lugt xir phat VPHC, vi da khdi phyc lgi 
hinh thlic xir phat "tuac quyen su dijing giay 
phep, chimg chi hdnh nghe " dupc quy djnh 
ti-ong Phap Ipnh Xu Iy VPHC ndm 2002 (sda 
d6i, b6 sung nara 2007,2008). 

Trudc day, hinh thiic xir phat "tu&c 
quyen sir dung gidy phep, chimg chi hdnh 
nghi " dupc dp dyng cd thdi hgn hogc khdng 
thdi hgn^ - tuc la tudc quyen sii dyng giiy 
phep, chirng chi hdnh nghi vinh vien. Trong 
trudng hpp chu the VPHC bj tudc quyen sii 
dung giiy phep, chiing chi hdnh nghi vTnh 
vien thi xem nhu da tuac bd hoan toan vi^c 
thyc hipn quyen ciia mpt chii thi. Dieu nay 
se gay ra bdt lpi rat ldn cho nhihig ngudi bj 
dp dyng hmh thiic xii phgt nay. Trong Nha 
nude phdp quyin, phdp ludt phdi vi con 
ngudi; phap luat vi con ngudi thi trudc hit 

22 

Nguyen Cim Viei." Vdn di hodn thifn phdp ludt vi vipham hdnh chinh", T?p chi Nghien cihi lan nV, • « 
I. nam 2009. ^PPnapso 

Di^ 16 Phap l?nh xir ly vi ph^m hanh chinh n ^ 2002 (sira d6i, b6 sung nam 2007.2008) quy djnh- "( • 
quyen su dyng gidy phep. chirng chi hdnh nghe cd thdi han hope khdng thai hgn dugc dp dung dSi vM^^-
nhdn. tdchuc vi phgm nghiim trgng quj- djnh sur dung giay phip. chung chi hdnh nghe Tmng thai p-^° 
bf tudc quyen su dyng gid\' phep. chimg chi hdnh nghi, cd nhdn. to chuc khong dugc tien hdnh cac h" 
dgng ghi trong gidy phep, chung chi hdnh nghe ". °^' 
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phdp lugt phdi mang tuih nhan dao^ Viec 
tudc quyin sii dyng giiy phep, chiing chi 
hdnh nghi vo tiidi hgn ro rdng khong tiie hien 
dupc myc dich nhdn dao ciia phap luat. Do 
dd, Lugt Xii ly VPHC nam 2012 da logi bd 
hinh thlic xii phgt nay, chi quy djnh hinh thuc 
xur phgt tudc quyin sii dyng giay phep, 
chiing chi hanh nghi dupc dp dyng trong mot 
khoang thdi gian nhit djnh - tiic Id tudc cd 
tiidi hgn chii khong con tudc vinh vien. Quy 
djnh ndy dac bi§t c6 y nghia vi trong nhieu 
trudng hpp, vipc dp dyng cdc hinh tiiiic phgt 
chinh nhu cdnh cdo, phgt tien lai khong gay 
nen nhiiu dnh hudng den ddi song ciia ca 
nhan, to chiic bang vipc tudc quyin sir dung 
giiy ph6p, chumg chi hanh nghe**. 

Thic hai. vipc dp dyng hinh thuc xir phgt 
"tuac vmh vien quyen sic diiing gidy phep ldi 
xe " mang n^g tmh tning trj chii khdng cd 
y nghia gido dye. Diiu ndy trdi vdi muc dich 
xd phgt VPHC. Khi bj dp dyng hhih tiiiic xu 
phgt tudc quyen su dyng giay phep, chung 
chi hdnh nghe co thdi hgn thi chu the vi 
phgm khong dupc tien hanh cac hogt dpng 
ghi trong giay phep, chdng chi hdnh nghi 
trong mpt khodng thdi gian nhit dinh. Ddy 
ciing la khoang thdi gian can thiit de ngudi 
vi phgm ty xem xet, dieu chinh hanh vi cua 
minh lien quan den vipc su dyng giiy phep, 
chung chi hdnh nghe. Ap dyng hinh thiic xii 
phgt nay khong nham myc dich vo hipu gia 
trj phdp Iy cua giay phep, chiing chi hanh 
nghe bdi sau khi het thdi hgn bj tudc quyen 

thi ngudi vi phgm van cdn ca hpi co trd Igi 
mpt sd quyen co ban ciia minh (Idi xe, Idi 
tau), hodc mdt sd linh vyc ma minh da c6 
chuyen mon cao (hanh nghi y, nghe lugt...). 
Nhu vay, hinh thirc xu phgt ndy khong chi 
nham muc dich trung trj md cdn c6 y nghia 
giao dye ngudi vi pham. Trong khi do, niu 
"tuac vinh viin quyen sic dyng giay phep " 
thi rd rang myc dich chi nhdm trimg trj md 
khdng CO y nghia giao dye. Ngay cd doi vdi 
hinh tinic xu phat c6 tinh nghiem kJiac nhit 
Id true xuat - bupc ngudi nude ngodi VPHC 
phdi rdi khdi lanh th6 nude Vipt Nam thi 
ngudi bj true xuit van c6 thi trd lai Vipt 
Nara sau 03 nam ke td ngdy quyit djnh tryc 
xuat cd hipu lyc .̂ 

Thir ba, neu dupc thua nhdn thi hinh 
thlic xu phgt "tuac vinh viin quyen sir dung 
gidy phep ldi xe " chi dp dyng trong linh vyc 
giao thong dudng bp md khong dp dyng 
trong cac linh vyc khac. Tinh den ngdy 
16/9/2019, theo tiidng ke cua Bp Tu phdp cd 
tit cd 89 nghj djnh, trong do co 56 nghj djnh 
dang CO hipu lyc, tuang iing vdi 56 linh vyc 
(khong tinh cdc nghj dinh sira doi, bo sung 
hay da bj thay the, hay quy djnh chi tiet, 
hudng dan thi hanh Lugt Xu ly VPHC nam 
2012, hogc lien quan den bipn phap xu Iy 
hanh chinh)^. Nhu vay, hinh thiic xii phgt 
nay niu dupc thira nhgn chi ap dyng trong 
Nghj djnh s6 100/2019/ND-CP xu phgt 
VPHC vi Iinh vyc giao thong dudng bp. 
Dieu nay da tgo ra sy phan biet doi xu ve che 

Nguyen Diic Minh, "Khdi ni^m. ngi dung cua nguyen tdc phdp quyin", T?p chi Nha nuac vi phip lugt, so 
6, nam 2018. 
Cao Vu Minh, "NhOng diim m&i cda Lugt Xir ly viphgm hdnh chinh ndm 2012 trong viic bdo ddm quyin 
con ngudi, ^wyen cdng rfon", T̂ ip chi Toa an nhan dan, so 13, nam 2014. 
Di^u21 Lugt Nhgp canh, xuat canh, qui canh, cu tni ciia nguai nuoc ngoii tai Vi?t Nam nim 2014 (sua 
doi, bo sung nSm 2019). 
Nguyen Thanh Hi, 'T6ng quan qua trinh thi hinh Luat Xii ly vi pham hanh chinh va mpt so npi dung chii 
yeu trong D\r in Lugt sua doi, bo sung mpl so diiu cua Luat Xir Iy vi ph^m hanh chinh nSm 2012", Ky yeu 
Hpi thao 'Te Dif dn Lugt sda doi. bd sung mgl so dieu cda Lugt Xu ty vi pham hdnh chinh ", nam 2019, tr.2. 
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tdi khi xii phat VPHC trong cdc Itnh \uc 
Tren thyc te, kho co ca so de khang dinh 
rang, hanh vi sii dyng rupu, bia. ma tuy khi 
dieu khien phuang tipn giao thong dudng bp 
la nguy hiem hon so vdi hdnh vi sir dyng 
rupu, bia, ma tiiy khi dieu khien phuang tien 
giao thong dudng thiiy, dudng sat, dudng 
hang khong. Chung toi cho rang, neu ca 
quan sogn thdo chua co nhiing nghien ciiu 
thyc djnh vd ddnh gid tdc dpng hodn chmh 
thi khong nen thua nhan hinh thiic xu phgt 
nay. Mat khac, hi?n nay, ddi vdi cdc vi phara 
lien quan din su dyng rupu, bia, ma hiy khi 
dieu khien phuong tipn giao thdng dudng bp 
thi Nghj djnh sd 100/2019/ND-CP da quy 
djnh thdi hgn tudc tdi thieu la 10 thdng va 
t6i da len den 24 thdng'. Thiit nghT, khoang 
thdi gian nay da du de ngudi vi pham an nan 
hdi cdi va hudng thi?n nen khong can phai 
trimg trj tdi miic tudc quyin vinh vien. 

Chung toi cho rang, thay vi b6 sung hinh 
thlic xu phgt "tuac vinh viin quyen sir dting 
gidy phip ldi xe ", Dy thao Ludt sira dii, bd 
sung rapt so dieu cua Lugt Xu ly VPHC ndm 
2012 (Dy thdo Lugt) cin bd sung hmh thuc 
xii phgt lao dpng bdt bupc. Hinh thuc xu 
phgt ndy da dupc tiiira nhgn d nhiiu quoc gia 
tren the gidi nhu Nga, mpt so bang d Uc\ 

Lao dpng bdt bupc Id hinh thiic xu phgt 
bupc ngudi VPHC phai lao dpng phyc vy 
cpng dong. Hinh thuc xu phat nay nham 
bupc ngudi vi phgm phai thyc hi?n mpt s6 
cong vipc mang tinh xd hpi, phyc vy tryc tiep 
Ipi ich ciia cpng dong dia phuang. Neu dupc 
thira nhgn thi hinh thiic xii phat nay se cd the 

phat huy tac dyng ddi vdi nhtmg \'PHC ma 
vipc dp dyng cdc hinh thuc xu phgt khdc 
khdng phdt huy tdc dyng. 

Dan cu, khodn I Diiu 23 Nghj djnh so 
176/2013/ND-CP quy djnh: "Cdnh cdo hogc 

phgt tien tir 100.000 ddng den 300.000 dong 
ddi vdi hdnh vi bd mdu. tdn thuoc Id khdng 
dung nai quy dinh khi hut thuoc Id tgi nhOng 
dfa diem ducrc phep hut thuoc Id ". 

Qua quy djnh tren, c6 thi thiy, hdnh vi 
"bd mdu, tdn thudc Id khdng ddng nai quy 
dinh khi htit thudc Id tgi nhirng dfa diem 
dup'c phep hdt thudc Id" cd bdn chdt va 
nguyen nhan tu sy ludi biing, khdng muon 
tdn c6ng siic ciia ngudi thyc hipn. Do dd, 
theo dung nguyen tic, hinh thiic xir phgt 
dupc dp dyng d day phai la hinh thiic tao ra 
sy bat lpi ve siic lao dpng thi radi bdo ddm 
sy tuang ximg ve tinh chit'. Tuy nhien, do 
Luat Xu ly VPHC nam 2012 khdng quy djnh 
hinh thlic xir phat lao dpng bdt bupc nSn 
Nghj dinh s6 176/2013/NB-CP phai dp dyng 
hinh thlic phat cdnh cao hoac phgt tien. 

Ve nguyen tic, hdnh vi vi pham neu tren 
anh hudng true tiip din moi trudng, siic 
khoe cua nhimg ngudi xung quanh nen phdi 
tiiuc hien nhimg hoat dpng nhdm cai tao mdi 
tiudng. Nhu vdy, dii vdi nhihig vi pham ndy 
can dp dyng hinh thiic xd phat lao d^ng bat 
bupc tai cac cong trinh cong ich nhu cham 
soc cay xanh, dpn dep ve sinh d cong vien 
cdi tgo kenh muong... Day khong phdi Id 
cuang hire lao dpng ma nhdm muc dich di 
ngudi vi phgm y thiic vi VPHC cua hp 

24 

Xem them diem e, g, h khoan 10 Dieu 5 v i khoan d , e .g khoan 10 Dieu 6 Nghj djnh s6 100/20iq'Nm 
NgaycD Cim V^^l. "Vdi y kiin ve vdn de xdy difngBg lugt viphgm hdnh chinh cda ViilNamqua • u 
vai Bg lugt \i phgm hdnh chinh ciia Liin bang Nga", Tgip chi Khoa hpc p h ^ ly Vi^t Nam^''-^'fr 
nam 2020. ' ^° ^ 3 , 

Dinh Thanh Phuang. "Sy ihieu hyl vd nhu cdu da dgng hda cdc hinh thitc che tdi trong phap luai ' 
viphgm hdnh chinh a Vii-i Nam", Ky y6u Hpi thao "Che tdi trong phdp lugt xu phgl viphgm hdn^^^^' 
d Vift Nam vd hnh nghi4m cua mgt sd quoc gia", nim 2019, lr.229. ^"inh 
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2. CAc bipn phdp cudng chi thi hanh 
quyet djnh xu phat vi pham hanh chinh 

Di bao ddm thi hanh quyit dinh xu phat 
VPHC, khodn 2 Diiu 86 Luat Xir Iy VPHC 
ndm 2012 quy djnh cdc bipn phdp cudng che 
thi hanh quyet djnh xir phat: 

a) Khdu trie mpt phdn luang hogc mpt 
phan thu nhgp, khdu trie tiin tic tdi khodn 
cua cd nhdn, to chuc viphgm; 

b) Ke biin tdi sdn cd gid tri tuang img 
vcri so tiin phgt de bdn ddu gid; 

c) Thu tiin. tdi sdn khdc cda doi tuang 
bi cuang che thi hdnh quyet dinh xur phgt 
VPHC do cd nhdn, to chiec khdc dang giie 
trong trudng hpp cd nhdn, td chicc sau khi 
viphgm co tinh tau tdn tdi sdn. 

d) Bupc thyec hi^n bi^n phdp khdc phuc 
hgu qud. 

Trong lin siia doi nay, Dy thao Luat bo 
sung them hai bipn phdp cudng che thi hdnh 
quyit dinh xii phgt VPHC la: d) Ngimg cung 
cap cdc dich vy di$n, nuac vd cdc hogt dpng 
dich vy khdc doi vai nhihig ca sa sdn xudt, 
kinh doanh, dich vu viphgm vd e) Chdm dut 
hi^u l\ec gidy phip. chung chi hdnh nghe. 
giay ddng ky hogt dpng. 

Thic nhdt, ve bien phdp "ngirng cung 
cap cdc dich vg di^n, nie&c vd cdc hogt dpng 
dich vu khdc doi vdi nhimg ca sa sdn xudt, 
kinh doanh, dich vu viphgm "-

Khodn 2 Dieu 20 Luat Dipn lyc nam 
2004 (sua ddi, bo sung nam 2012,2018) quy 
djnh vipc mua bdn dipn tren thj trudng dien 
lyc dupc thyc hipn theo hai hinh thiic: i. mua 
bdn thdng qua hpp dong cd thai hgn gOca 
ben bdn di^n vd bin mua diin\ ii. mua bdn 

giao ngay giua ben bdn diin vd bin mua 
di^n thong qua dan vi diiu hdnh giao dich 
thi truang diin luc. Nhu vdy, quan hp giiia 
ben ban dien vd khach hdng sii dyng dipn la 
rapt quan hp dan sy. Tuang ty, quan h? giira 
ben cung cap nude sgch vd khdch hang su 
dyng nude ciing duac thiet lap tren ca sd 
hpp ddng dan sy. Khi chu the VPHC khong 
chap hanh quyet dinh xii phgt ma chu yeu d 
day Id cdc quyet djnh phgt tiin'" thi khong 
phai la vi phgm nghia vy trong hpp dong 
cung cap dien, nude nen nha cung cap khong 
the don phuang cham diit hpp dong hay 
ngung hipu lyc ciia hpp dong. Vipc don 
phuang cham diit hpp dong hay ngung hi?u 
lyc cua hpp dong se cau thdnh mpt vi phgm 
cua nhd cung cap. Luc dd, ngudi bj ngung 
cung cap cdc djch vy dien, nude cd the khdi 
kipn thdnh rapt vy dn dan sy buOc ben cung 
cip dien phdi bdi thudng thipt hgi. Ro rang, 
ben cung cap cac djch vy dipn, nude se 
khdng bao gid mong muon bj k6o vdo tinh 
the eo le ndy. 

Mat khdc, muc dich cua vipc dp dyng 
cdc bien phdp cudng che thi hdnh quyit djnh 
xir phat VPHC nham thi hdnh dupc quyet 
dinh xu phgt md chu yeu d day thu dupc tiin 
vdo ngan sdch nha nude. Vi?c ngiing cung 
cip cdc dich vy dien, nude co the se gay 
nhiing dnh hudng nghiem trpng tdi hipu qua 
san xuit, kinh doanh cua doanh nghipp cung 
nhu gay anh hudng tdi hogt dpng chung ciia 
nin kinh ti. Liic nay day, cdc doanh nghiep 
CO thi se cdng keo dai thdi gian thi hdnh 
quyit dinh xir phgt bdi khong tien hanh dupc 
hoat ddng san xuit, kuih doanh thi khong cd 
thu nhap di nop phgt. Viec dp dung bipn 
phdp nay khdng chi gay thipt hgi cho nhiing 

Khoin 3 Diiu 3 Nghj djiJi so 166/2013/ND-CP vg cuong chi thi hinh quyfit dinh xtr pb t̂ vi pham hinh 
chinh quy djnh nguyen tic: "chi dp dyng cdc bi?n phdp tiip theo khi khong thidp dung cdc biin phdp 
cttang chi do hogc da dp dyng nhung chua thu du sd lien bf cuang chi theo quyit dfnh cudng che ". 
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nguoi vi pham ma con gay thi?t hai cho ca 
ben cung cap cac dich vy di?n, nuoc. 

Trong thvc ti, nSu ducrc thira nh|n. vifc 
ip dyng bi?n phap nay ciing se rat de vi 
ph^m quy^n con ngucri va cac nguyen tac xii 
phjt VPHC. Don cir, mpt doanh nghiep tu 
nhan VPHC va khong tv nguyen chip hanh 
quySt djnh xu ph?t. Bifn ap "ngung cung 
cap cac djch vu dien. nu&c" dugc ap dyng 
CO thS dan den trucmg hpp la tat ca cac thanh 
vien trong gia dinh se khong co dien, nuoc 
sinh ho?t. Nhu v$y, viec ap dung bi?n phap 
nay da khong phu h(?p voi nguyen tac phan 
h6a ro rang trach nhiem hanh chinh. 

Bien phap ngimg cung c4p di?n da timg 
dugc dl c^p den trong Luat Xay d\rag nam 
2003 va Nghi djnh so 180/2q07/ND-CP 
ngay 07/12/2007 quy dinh chi tik va huong 
dan thi hanh mpt s6 diju cua Luat Xay dung 
nim 2003 (Nghi dinh s6 180). Cv thj, theo 
khoan 5 Dilu 67 Luat Xay dvng nam 2003 
va khoan 2 DiSu 4 Nghi dinh s6 180, bien 
phap ngimg cimg cap dien dupc ap dvng doi 
v6i cong trinh xay dung vi ph?im. Tuy nhien, 
do nhimg kho khan, vuong mac trong qua 
trinh kp dvng nen khi thay the Nghj dinh so 
180, Nghi dinh so 139/2017/ND-CP xu phat 
VPHC trong ho t̂ dpng dau tu xay dung da 
lo^ bo bien phap nay. Dieu nay la hpp ly boi 
tren thuc tl, chi xet rieng trong linh vvc xay 
dvng thi nhieu dv an. cong trinh co chii dau 
tu va nha thiu, don vi thi cong la khac nhau. 
NIU vi ly do nha thau, dem vi thi cong vi 
phgm ma ngimg cung cap di?n, nuoc cho 
cong trinh thi anh huong den chu dau tu, tir 

d6 c6 tha anh huong din tiln dO giao nh 
cho khich htog dupc ky kit trong hpP donS; 
Cuoi cimg flii ngucri ganh chiu thie' *<" ' ' ' 
la chil diu tu v4 kh4ch hang - nhiing nguoi 
khong VPHC. 

C6 quan dilm cho rtog, khi Lu|t Xil ly 
VPHC nam 2012 c6 hieu \\fc thi bien phip 
ngimg cung cip dien da dupc thira nh^n .Cv 
thi, Dilu 43 Nghi dinh so 134/2013/ND-
CP ngay 17/10/2013 xir ph?t VPHC trong 
ITnh vyc dien lyc, an toin dgp thuy dipn, sii 
dyng nang lupng tilt ki$m va hien qui ciing 
quy dinh, "cd nhdn, td chuc sic dung di$n bi 
xuphgt vi phQm md khong tu nguy?n chap 
hdnh quyet dinh xu phgt thi ngodi cdc bi^n 
phdp cudng che guy dinh tgi khodn 2 Dieu 
86 Lugt xuly VPHC co the bi cuang che thi 
hdnh bang bifn phdp ngimg cung cip di$n ". 
Chung toi cho ring, Dilu 43 Nghi dinh so 
134/2013/ND-CP thira nhan bipn phap cuong 
che ngimg cung cdp di^n la khong phii hpp 
v6i Luat Xu ly VPHC nam 2012. 

Dilu 86 Luat Xu \</ VPHC nam 2012 
quy dinh ngimg cung cap di?n li mpt bipn 
phip cuong chl thi hanh quyit dinh xu phat 
VPHC. Duoi goc dp thim quyin, Chinh phu 
cung khong co quyen quy dinh them cic 
bi$n phip cuong chl thi hanh quyet dinh xii 
phgt VPHC ngoai cic bien phip da neu tai 
Dilu 86 Luat Xir Iy VPHC nam 2012'1 

Ngoai "ngimg cung cdp cdc dich vif 
dien, nude " thi bi$n phap tren niu dupc thira 
nhgn se la can cit cho viec "ngimg cung cdp 
cac hogt dgng dfch v^i khac doi v&i nhimg 
ca sa sdn xuat, kinh doanh, dich vg vi 
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To trinh ciia B? Tu phip ngay 29-9 2019 vk siia d6i, bo sung mpt so di£u ciia Lu t̂ Xu ly vi pham hinh 
chinh nim 2012. 
Dî u 4 Lu9t \u ly vi ph^m hinh chinh quy dinh: "Cdn cit quy dfnh cua Lugt ndy, Chinh phii au d' h 
hdnh vi vi phgm hdnh chinh; hinh thuc xu phgt. mice xupkgt, biin phdp khdc phyc kgu qua dSiv '" 
hdnh VI VI phgm hdnh chinh: thdm quyen xir phgt, mirc phgl tiin cy the theo titng chitc danh vd ihd ^^^ 
lgp bien bdn doi vdi viphgm hdnh chinh trong limg linh vuc qudn ly nhd nude" Nhuv^y ch' h"^h" 
khong dupc quyin "khai sinh" them cic bi?n phip cuong che thi hanh quyfit djnh xir phat vi pha ĥ  1! 
chinh ngoii cic b i ^ phap da neu t̂ i Dieu 86 Luat Xir ly vi pham hanh chinh nim 2012. 
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phgm ". Trong khi dd, thuat ngu "cdc hogt 
dpng dfch p(* khdc" Igi mang tinh trim 
tupng qua cao. Diiu nay de dan den tinh lam 
quyen, tiiy tipn trong vipc dp dyng, tfr dd gdy 
dnh hudng den quyen vd lpi ich hpp phdp 
cua ngudi bj xur phgt. 

Thu hai, ve bi^n phdp "chdm dirt hipu 
lifc gidy phep, chimg chi hdnh nghe, gidy 
ddng ky hogt dpng ". 

Bi?n phdp "cham dut hi^u luc giay 
phep, chung chl hdnh nghi. gidy ddng ky 
hogt dpng " mpt khi dupc thda nhgn vd dp 
dyng tren thyc te c6 the dan din vipc chim 
dut luon vipc thyc hipn quyin cua mpt cd 
nhdn hogc hogt d$ng cua mpt to chirc. Nhu 
v̂ y, bipn phdp ndy cd tinh nghiem khac hem 
ca hinh thuc xu phgt va bipn phdp khdc phyc 
hgu qud. Dieu ndy hodn todn khdng phu hpp 
vd tuong xung vdi cdc hinh thiic xu phgt 
VPHC vd cdc bipn phdp khac phyc hgu qud. 
Suy cho cung, vipc dp dyng cdc bipn phap 
cudng chi thi hdnh quyit dinh xu phat 
VPHC nhdm myc dich thi hdnh dupc tren 
thyc te cdc quyit dinh xu phgt, hong dd quan 
trpng nhat la thu dupc hin xii phgt. Nhu vdy, 
cdc bi§n phdp cudng chi thi hdnh quyit diiih 
xir phgt VPHC phdi dung hoa giua tinh 
cudng che vd khd nang thyc hien dupc quyit 
djnh xu phat. Trong nhieu trudng hpp, vipc 
"cham diet hipu liec gidy phep, chumg chi 
hdnh nghe, gidy ddng ky hogt dpng" cd the 
dan den khdng the thyc hipn dupc quyet dinh 
xu phgt. Ngoai ra, vipc chdm dut ludn viec 
thyc hipn quyen cua mpt cd nhan hoac hoat 
dpng ciia mpt td chdc lgi cd thi dnh hudng 
den quyen vd Ipi ich cua cdc cd nhan, to chuc 
CO Hen quan den chu the bi cham dut quyen 

hoac chdm dut hogt ddng. Mpt diiu rat ddng 
suy ngdm la Ludt Xu ly VPHC nam 2012 
khdng quy dinh bdt cd mpt hmh thuc xu phgt 
hay bien phdp khdc phyc hau qud ndo dupc 
dp dyng nham muc dich cham dut luon vipc 
thyc hipn quyen cua mpt cd nhan hogc hogt 
dpng cua mpt td chuc. Bien phdp "chdm dut 
hieu luc gidy phep, chung chi hdnh nghi, 
gidy ddng ky hogt dpng " niu dupc thira nhgn 
se di ngupc vdi nguyen tdc nhdn dao trong 
xu phgt VPHC. 

Khong the phu nhdn y nghia ciia cdc bipn 
phdp cudng chi thi hanh quyit dinh VPHC. 
Tren thyc ti, co din 10% quyit dinh xu phgt 
VPHC khdng dupc thyc hipn do thiiu vdng 
cdc bipn phdp cudng che thi hanh quyet djnh 
xu phat hiru hieu". Tuy nhien, kh6ng phdi vi 
quyet lipt vdi "bdi toan" khd ndy md nha ldm 
lugt bdt chap dat ra mpi bipn phdp di gidi 
quyet. Tii nhihig phdn tich vira neu, chung toi 
cho rang, Dy thdo Luat khong nen quy djnh 
bd sung hai bien phdp xu ly VPHC Id "ngimg 
cung cdp cdc dich vu dipn, nuac vd cdc hogt 
dpng dich VIA khdc doi vai nhihig ca sa sdn 
xudt, kinh doanh. dich vu viphgm " va "cham 
diet hiiu lice gidy phep, chung chi hdnh nghe, 
gidy ddng ky hogt dpng ". 
3. Tham quyen dp dyng hinh thirc xir phat 
'̂ tich thu tang vat, phutmg tipn vi pham 
hdnh chinh" md kh5ng bj gidi han bdi 
tham quyen ap dyng hinh thirc phat tien 

Theo Luat Xir ly VPHC ndm 2012, thdm 
quyen xd phat VPHC dupc quy dinh tu Dieu 
38 den Dieu 5L Trong so 185 chuc danh c6 
tham quyen xu phat, tham quyen dp dyng 
hinh thuc xir phat "tich thu tang vdt, phuang 
tien VPHC " dupc gidi ban khd nhieu so vdi 

Sing ngiy 10/02/2020, trong phien hpp thu: 42 ciia Uy ban thuong vu Quoc hpi, Bp truong Bp Tu phip 
Le Thinh Long da phit bieu "cd din 10% quyil dfnh xit phgt viphgm hdnh chinh khdng duac thifc hiin ". 
Xem them: Cong tfiong tin di?n tii Quoc h^i nu6c Cgng h6a xa hpi chu nghia Vi?t Nam, "Bp truong Bp 
Tu phip giai trinh mpt so npi dung vk dy an Luat sira doi, bi sung mpt so dieu cua Lu t̂ Xir ly vi ph^m 
hanh chinh". ngiy 10/2/2020. http://quochoi.vn/tintuc/pages/tin-hoat-dong-cua-quoc-
hoi.aspx?ItemID=44005, truy c|p ngay 11/2/2020. 
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tham quyen dp dyng hinh Ihuc xu phat cdnh 
cdo va phgt tien. Ddi vdi chii the co tham 
quyen dp dyng hinh thuc xu phgt "tich thu 
lang vdi. phuang tiin VPHC" thi thdm 
quyen tjch thu se gidi ban theo thdm quyen 
dp dyng hinh thuc phgl tien. Tren thyc te. 
trong nhieu vy \'i phgm, gia tri cua cac tang 
vgt, phucmg tipn deu rat ldn, vupt qud muc 
tien phgt thupc tham quyen xu phat cua cdc 
chirc danh co tham quyen xu phat d cap co 
sd nen dan den hien tupng vd hipu hda tham 
quyen xu phat ciia cap dudi. Tu do, cap dudi 
phdi chuyen vy vi phgm cho cdp tren xu 
phgt, gdy qua tai cong vipc cho cdp tren, tii 
d6 khdng xu phat nhanh chong cdc VPHC. 

De khac phyc bat cgp nay, Dy thdo Ludt 
quy djnh, tham quyen dp dyng hinh thuc xu 
phgt tjch thu tang vat, phuong tipn VPHC se 
khong bj gidi hgn bdi thdm quyen dp dyng 
hinh thuc phat tien. Cy the, Dy thdo Ludt bo 
cym tir "co gid tri khong vupt qud mice xie 
phgt tien dugc quy dinh tgi diim b khodn 
ndy " trong diem c khodn 1 Dieu 38, diem d 
khoan 2 Diiu 38, diim c khodn 3 Diiu 39, 
diem d khodn 4 Diiu 39, diim d khoan 5 
Dieu 39, diem c khodn 3 Diiu 40, diim c 
khodn 4 Dieu 41, diem c khoan 5 Diiu 41, 
diem c khodn 6 Diiu 41, diim c khodn 3 
Dieu 42, diem d khodn 4 Diiu 42, diim c 
khodn 2 Dieu 43, diem c khodn 3 Diiu 43, 
diem c khodn 4 Dieu 43, diem c khodn 3 
Dieu 44, diem c khoan 4 Dieu 44, diem c 
khoan 1 Dieu 46, diem d khodn 2 Dieu 46, 
diem d khodn 3 Dieu 46, diem c khodn 1 
Dieu 47, diem d khodn 2 Dieu 47, diem c 
khodn 1 Dieu 48, diem c khodn 2 Diiu 48, 
diem c khodn 3 Dieu 48, diem c khoan 2 
Diiu 49, diem c khodn 4 Dieu 49 cua Lugt 
Xuly VPHC nam 2012. 

Chung tdi cho ring, vi?c bo thugt nĝ ir 
"co gid tri khdng vu0 qud muc xuph^l ^j^ ̂  
dupc quy dfnh tgi diem b khodn ndy '^ 
khdng hpp ly va tiim dn nhiiu bdt on. Duoi 
gdc dp Iy lugn, thdm quyin la nipt hp thong 
cac yiu td cdu thanh bao gim hai nh6m sau: 
i. cdc quyen vd nghia vy chung de thyc hipn 
cdc chiic nang nhdt djnh ma mpt chu the 
dupc trao de gidi quyit nhimg van de phdt 
sinh trong hogt dpng ciia mmh; ii- cdc quyen 
hgn cy thi dk thyc hipn cdc quyin vd nghia 
vy chimg neu ti-en'"*. Trong xu phat VPHC, 
tham quyen xii phgt Id mdt chi djnh phdp ly 
bao gom tdng thi cdc quy pham phdp lu§t 
quy djnh quyen vd nghia vy, trdch nhipm ciia 
nhimg chiic danh cd thdm quyin xu phgt 
trong vipc dp dung hinh thuc xii phgt, bipn 
phdp khac phyc hgu qua doi vdi chu the vi 
phgm. Khi quyen cdng cao thi nghia vy, 
trdch nhiem cang ndng ne'^. Do dd, phan 
dinh tham quyen xd phgt Id Iam ro quyin cua 
chu the den ddu va xac ldp nghia vy, trdch 
nhipm tuong xiing. Chinh vi vay, khi thiet ke 
tham quyen xii phat can quan tript nguyen 
tac "thdm quyin den ddu thi xie phgt den do" 
va "chicc vu thdp thi thdm quyin phgt thdp. 
chiec vu cao thi thdm quyin phgt cao ". Vdi 
tu duy do thi tham quyin tich thu tang vdt, 
phucmg tipn VPHC cdn phai bi gidi hgn bdi 
thdm quyen phat tiin. Se Id khdng hpp Iy neu 
tham quyin phat tiin chi vai trieu dong 
nhung lai ddng thdi cho phep chinh chdc 
danh do co quyin tich thu tang vat, phuong 
ti?n Ien den vai tram trî u ding'^ 

Cd quan diim cho rdng, muc dich chinh 
ctia hinh thuc xu phat tich thu tang vat 
phuong tien VPHC Id loai trir khd nang chii 
the VI pham su dyng tang vat, phuong tipn 
do de tiep tyc vi pham. Do do, bo di gioi han 

" Nguyen Cuu Vi?t, "Cdi each hdnh chinh vi khdi niim thdm quyin". Tap chi Nghien cmi 13 ui 
nam 2005. 'P P^̂ P ̂ o 8, 
Nguyen Ciru Vi?t, "Cdcyiu to t du thdnh vd linh hi ihong cua thdm quyen". Tap chi NRhjen ri i-
so 9, nim 2005. ^ '̂ P P^ap 
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thdm quyin dp dyng hinh thiic xu phgt tich 
thu tang vgt, phuang tipn VPHC theo tham 
quyin dp dyng hinh thuc phgt tien ciSng 
khong dan din khd nang lam quyin". Quan 
diim ndy cimg co phan hpp ly, nhung tham 
quyin dp dyng hinh thiic xii phgt tjch thu 
tang vgt, phucmg tipn Id bp phan cau thdnh 
trong thdm quyin chung ciia chii the cd thdm 
quyin xu phgt. Do do, khong die thiit ki cdc 
hinh thirc xu phat theo hudng khong tiiong 
thich vi triit ly, nguyen tdc lap phdp. Niu da 
thong nhdt hhih tiiuc phat tiin dupc gidi ban 
theo tham quyin thi hhih thirc xu phat tich 
thu tang vgt, phuang tipn VPHC cimg phdi 
dupc phdn thdnh cdc cap khdc nhau nhdm 
bao ddm tinh hipu qud, phii hpp vdi thyc 
tien, tuong xdng vdi nhipm vy, quyen hgn 
cua tiing chiic danh. 

Thim quyin dp dyng hhih thiic phgt tiin 
vd tjch thu tang vat, phuang ti^n VPHC thdp 
hay cao phy thupc vdo "tdm" va "danh phan" 
ciia cdc chdc danh cd tham quyen. Viec xu 
phgt VPHC can phdi khdch quan, cong bang, 
dling phdp ludt. Do do, ddi hdi ngudi cd 
tham quyen xd phat phdi rat can trpng trong 
vi?c ban hdnh quyet dinh xu phgt. Khi dp 
dyng hinh thdc phat tiin vdi muc tien phat 
cao va tich thu tang vdt, phuong tipn VPHC 
c6 gid tri tuong ung vdi miic tiin phgt thi cac 
chiic danh c6 tham quyen cdng phdi can 
nhac ky ludng, thgn trpng nham bdo ddm 
cho quyet dinh duac ban hanh co tinh hpp 
phap cao bdi neu cd sai sot thi chinh hp phdi 

gdnh chiu trdch nhiem phdp ly bat lpi. Mpt 
trong nhung trach nhiem dupc de cgp den do 
la trach nhipm bdi thudng cua Nhd nude. 

Luat Trdch nhiem bdi thudng cua Nha 
nude nam 2017 quy djnh Nhd nude cd trdch 
nhiem bdi thudng thiet hgi hong trudng hpp 
ra quyet djnh xu phat VPHC trdi phdp luat'*. 
Sau khi Nhd nude da tien hdnh boi thudng 
thi ngudi thi hdnh cong vy co loi gay thipt 
hai cd nghia vu hoan trd cho ngan sdch nha 
nude mpt phdn hoac todn bp so tien md Nha 
nude da boi thudng cho ngudi bj thipt hgi''. 
Ban hdnh quyet dinh xu phgt VPHC la tham 
quyin cua cd nhan nen neu co sai pham ve 
vipc ap dyng hinh thuc xu phgt thi Nhd nude 
se dling ra boi thudng; sau dd, cd nhan se co 
trdch nhipm hoan tra cho Nha nude. Vipc dp 
dyng hinh thuc xu phat tich thu tang vgt, 
phucmg tien VPHC niu khong bi gidi ban 
theo tham quyen phat tien se dan den khd 
nang sai phgm ldn, mdc boi thudng ma Nhd 
nude bd ra vupt qud kha nang hoan trd cua 
ngudi CO nghia vu hoan trd. 

Vi nhirng ly do tren, tac gid cho rang, 
Dy thao Ludt cdn giu lgi quy djnh gidi hgn 
thdm quyen dp dung hinh thuc xu phgt tjch 
thu tang vdt, phuang tien VPHC theo thdm 
quyin dp dung hinh thuc phgt tiin. Quy djnh 
nay se tao ra sy tuong thich trong tham 
quyin dp dyng cdc hinh thuc xu phat, ddng 
thdi ciing phu hop vdi nang lyc, nhiem vy 
vd trach nhiem cua cdc chuc danh co tham 
quyen xu phgt • 

Theo di6m a khoin 8 Diiu 6 Nghj djnh s6 100/2019/ND-CP thi hinh vi "buong cd hai tay khi dang dieu 
khien xe mo td " bi phat tiSn tif 6.000.000 d6ng din 8.000.000 dong, dong thai bi ap dyng hinh thî c xu 
pĥ t bo sung li "lich thu phuang tiin vi pham hdnh chinh'". Niu tham quyen "tich thu tang va/, phuang 
liin viphgm hdnh chinh" khong bj giai han boi thim quyk ph t̂ tien thi Tmong Cong an cap huy?n; 
Truong ph6ng nghi?p vy thupc Cyc Canh sat §iao thong; Tnrcmg phong Canh sat giao thong, Truang 
phong Canh sit giao thong duong bp - duong sat... se co quyan xir phat. Cac chuc danh nay tuy chi co 
quyen ph t̂ ph t̂ tiSn toi da dSn 8.000.000 ding dii voi hanh vi vi pham trong Hnh vyc giao thong duong 
bp nhirag l?i co quyen tich thu xe trj gii den vai tram tri?u dong. 

Nguyen Nĥ t Khanh, ''Hodn ihiin phdp lugt ve cdc hinh Ihuc xuphgl bo sung trong xu phgt viphgm hdnh 
chinh", Tpp chi Nghien cuu l̂ p phip so 21, nam 2019. 
Khodn 1 Didu 17 Lu t̂ Trich nhipm boi thucmg cua Nhi nuoc nim 2017. 
Khoin 1 Dieu 64 Lu t̂ Trich nhî m boi thuimg ciia Nha nuoc nam 2017. 
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