LUAT QUOC TE 79

CONG NHAN, THI HANH BAN AN,
QUYET PINH DAN SU CUA TOA AN NUGC NGOAI
TRONG PIFU UGC QUOC TE CUA VIET NAM
DU NGOQC BICH

Khos Lugt, Dai hioe Mo TP. H3 Chi Minh
Faculty of Law, Hochinunly exty Open Univesity

Email: bich.dn@ou.cdu.vn

Tom tit
Tdc gid bai vidt nghién at 17 higp djnh via mt thoa thiudn song phitong vé niong try tu phdp
gitta Vigt Nam va cdc quéc gia (vimng lanh th) khdc, trong do e quy dinh vi pham vi, diéu

ign vt thit fuc cdng nhdn, i hanh cde ban an quytt dinh ddn su dla Toa an dha quit gia
ky kel. Tuy nhién cdc didu khody lién quas déw vige ng nhdn, thi hank ban an ala toa ds
trong cdc hiép dinh trén 8 nhitu khdc bigt Didu nay ¢ thé ddn dén ltho khan trong vite ap
dung. Viét Nam cn nghién ai xdy dung mor hiép dnh mdu lam co 56 cho vige dam phan
ky kel voi cac made sau nay dua trén nghitn ot it ong uc da phiong thanhs cong irén thé’
gidi. Ditw nity s¢ gitip tiét kigsn thir gian dam phdn, khéng (6 qud nhicu khdc bi¢t rong it
higp dinh song phuiong ky sau nay va gitip cho viée dp dung thudn lpi hon.

Tit khéa: didu woc quéc té, hidp dinh auong g 1 phap, ban dn nsc ngoai, cdng nhdn va thi hanlh

Abstract
This article analyses the bilateral treaties on wiutual legal assistance between Vietnant and
other contries, in which also cover provisions on recognition and enforccment of foreign
Jjudgments. These provisions are different and may cause difficulties during implementation.
The article suggests for making a model of bilateral treaty based on leaming Sfrom some
suaessfil Ireaties on recognition and cnforcement of foreign judgments. The model bilateral
treaty may help to save tinte on negotiation, avoid differences it these bilateral treaties and
make the application more convenient.
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1. Céc ditu udc qudc té cia Viet Nam co quy dinh vé cong nhan,
thi hanh ban dn, quyét dinh dan sy, thuong mai cua tda dn nudc
ngoai

Vin d& cong nhan va thi hanh ban dn cla Toa 4n nudc ngoai ducc
quy dinh trong mot s6 hiép dinh song phuong vé nong ¢ o phép gia
Viét Nam vi céc nude déi wic. Hién nay, Viét Nam da ky 17 hi¢p dinh
song phuong va mot thoa thuan (véi Pai Loan) vé tuong trg td ph:fp rong
dd c6 bao gom phan noi dung vé cong phan, thi hanh ban dn lan nhau
gita hai nudc (viing lanh thd) thanh vién nhut sau:'

1) Vai Tiep Khic (ky ngay 1 2/10/1982, c6 hiéu luc ngay 16/04/1984);
hién ca Cong hoa Séc va Cong hoa Slovakia da thifa k€ hi¢p dinh nay;?
heps:/ /lanhsusienant covan/ Lt/ BaVie BECHRANOVKEIBAXBF DspForm
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2) Vi Cuba (ky ngay 30/11/1984, hién dang c6 hieu hye);*

3) Voi Hungary (ky ngay 18/1/1985, hi¢n dang cé hieu lyc);’

4) Véi Bulgaria (ky ngay 3/10/1986, hi¢n dang co hi¢u lyc);®

5) V6i Ba Lan (ky ngay 23/3/1993, ¢6 hi¢u luc ngay 18/1/1995):°
6) Vi Nga (ky ngay 25/8/1998, c6 hiéu e ngay 27/08/2012);"

7) Véi Lao (ky ngay 6/7/1998, c6 hiéu luc ngdy 19/2/2000);*

8) Véi Trung Quéc (ky ngay 19/10/1998, ¢6 hitu lyc ngay

25/12/1999);°

9) Voi Phip (ky ngay 24/2/1999, 6 hiéu luc ngay 1/5/2001);'°

10) Vi Ukraine (ky ngay 6/4/2000, c6 hiéu htc ngay 19/8/2002);"
11) V6i Mong C6 (ky ngay 17/4/2000, 6 huéu luc ngay 13/6/2002); 2
12) Vdi Belarus (ky ngay 14/9/2000, ¢6 hiéu lyc ngay 18/10/2001);"
13) V@i Cong hoa dan chu nhan din Triéu Tién (ky ngay 4/5/2002,

¢6 hiéu lyc ngay 24/2/2004);"

14) Véi lanh thé Pai Loan (ky ngay 12/4/2010, c6 hi¢u luc ngay

2/12/2011);

15) Vdi Algera (ky ngay 14/4/2010, c6 hiéu hyc ngay 24/6/2012);'
16) Voi Kazakhstan (ky ngay 31/10/2011, chua ¢6 hieu hye);"”

Higp dinh twong e tu phip v cdc vin d2 din sy, ma dinh, 30 déng va hinh sy gita mtde

Cong hoa xa hoi chi nghta Vige Nam va nude Cong haa Cuba.

Higp dinh wiong ot phap vE cic vin d& dan sy, ga dinh, lao dong va hinh sy gina nude
Cong bda x3 hoi cha nghia Vige Nam vi nude Cong hoa nhin din Hungary.

Higp dinh rudng tro tu phip ve cic vin de dan sy, gia dinh va b su gina mude Cong hda
x3 hoy chil nghta Vigt Nam va nude Cong hoa nhan dan Bulgaria

Higp dinh tuong oo au phip v2 cdc vin de din sy, ga dinh va hinh su ga nude Cong hda
x3 hoi cht nghta Vigt Nam va nude Cong hoa Ba Lan

Higp dinb tong o t phip va phip Iy v& céc vin d dan s va hinh su giva nude Cong haa
xa hoi chi nghta Vige N vi Lién bang Nga.

Hitp dinh twong o s phip v dan sy va hinh sy gioa nude Cong hoa xi hot chis nghia Vit
Nam vi medc Cang hoa din chd nhan din Lao

Higp dinh niong trg au phdp v& cdc vin d¢ din s va hinb sy gioa nude Cong hoa xa hoi cha
nghia Viet Nam vi nudc Cong hda nhan dan Trung Hoa.

Hi¢p dinh tuong o te phip vt cdc van d din su gita nude Cong hida x3 hor cha nghia Vigt
Nam v nude Cong hoa Phip.

Hi¢p dinh niong o tu phap v phdp ly v cdc vAn di dan s va hinh sy giva nude Cong hoa
x2 ho1 chil nghta Vagt Namt v Ukrame.

Hiép dinh tuong o td phdp @ cic vin d¢ din sy, @ dinh va hinh sy g nude Cong hoa
xa hot chit nghia Vige Nam va Méng C6.

Hi¢p dinh nuong teo tu phdp va phip Iy v céc v d din su. ga dink, Lio dong va binh sy
103 nude Cong hoa xa hoi chi nghla Viét Nam Cong hoa Belarus.

Hign dinh gioa Cong hoa xa hai chis nghia Viee Nam va Cong hos din chi nhan din Trizy
Tién v wong trg tf phip vd phip ly rrong linh vue dan sy va hinh su.

Thoa thusn gina van phong kinh t€ vi van héa Vice Nam tai DA B¢ vdi vin phong kinh ¢
3 van héa D Bdc tr Viet Nam v tuong teo o phip v cdc vin dt dan sy

Hi¢p dinh cuong 1ro tu phip ong linh vute din sy va thuong my gits nude Cong haa x4 boi
cha nghta Vigt Nam v nude Cong hda dan cha vi nhan din Algena

Higp dinh tong tro at phip trong linh vyc dan sy wia nude Cong hoa xi hoi chi nghis Vigr
Nam 13 nude Cong hda Kazakhstao,
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17) Vdi Campuchia (ky ngay 21/1/2013, chua cé hiéu hgc);'®
Ngoai ra, Viet Nam dang trong qud trinh dam phan hiép dinh tuong
tr¢ tu phip trong linh vitc dan sif gitta Viet Nam va AnDo.”

2. Pham vi cong nhan va thi hanh
Dinh nghia vé& nhung vin dé din sy rong cic hiép dinh dugc ky muidc

nim 1992 bao gdm din sy, gia dinh va mot s6 hi¢p dinh bao gom nhuang
vin dé lao dong.” Bin 4n trong nhimg linh wic nay va quyét dinh boi
thudng trong vu 4n hinh sit ¢6 thé duge cong nhin, thi hanh.?' Ngoa ra,
nhing hiép dinh nay c6 diéu chinh vé chon luac dp dung va quyén tai phdn
déi véi nhang vin dé dan su va gia dinh sau: nhan than va niang hic cta ci
nhan, phdp nhan, két hon, quan h¢ nhan than va ti san gia vo chong, quan
hé gitia cha me va con, ly hon, cip dudng, nuoi con nudi, gidm ho, thira ké
d61 vdi tai san 12 dong san va bat dong sin.?

Vigc chon luat dp dung va quyén @i phdn déi vdi vin dé boi thuong
thi¢t hai ngoi hgp dong va hop dong chi dudc quy dinh trong hi¢p dinh
vdi Bulgaria.® Nhang hiép dinh nay phan bi¢t giva nhung ban dn, quyet
dinh ve dan sy, hén nhan gia dinh, ho dch khong mang tinh chdt tai san
va nhing ban 4n 6 tinh chit tn sdn.”

Pham vi nhung vin d& dan sy trong cdc hi¢p dinh dugce ky sau nam
1992 rong hon bao gom dan su, thuong mai, hon nhan gia dinh va lao
dong.® Nhing vin dé ndy cong dugc diéu chinh vé viec chon lut va
quyén tu phin nhu nhang higp dinh dugc ky trudce nim 1992. Viéc chon
ludt 4p dung va quyen tai phdn d6i vai vin dé hop dong, boi thusng thiéc
hai ngoai hop dong ducc b sung thém. Ban dn, bien ban hoa gidi cia
Toa 4n vé nhiing van dé din sy néu trén va boi thudng din su rong ban
4n linh sy c6 thé dugc cong nhan, thi hanh.”” Hiep dinh vdi Lao, Ba Lan
" Higp dinh tuong trg ru phip trong linh vye din w gida nude Cong hoa x2 hor chi nghia Vigt

Nam vi Vuong quéc CampuchiaCampuclva. .

“ Xem Quyét dinh s6 2258/QD-CTN ciia Chis ich nubc ngay 11/9/2014 vt vite dam phin
hi¢p dinb tuong rg tu phip trong linh vie ddn s giofa Cong hoa xa hoi chi nghia Viet Nam
 Cong hoa Ko Bo ' . ;

S Higp dinh voi Séc - Slovakia (Didu 1(3)), vai Cuba e 2(1). véi Hungary ®itu 2),
Bulgaria (Di2u (2). -

% Hiép dinh vér Scc - Slovakia (Diu 46(1)). vi Cuba (DiRu 46. 47). vér Hungary (Ditu 51).
Bulgaria (Diu 46). ) .

2 Hiep dinh vér Séc - Slovakia (Pitu 15 - 41). v&r Cuba (Drew 18 - 40) v Hungary (Dieu

L 28-50). Bulgana (ida 16 - 40)

Higp dinh vai Bulgana (Bita 29, 31).

* H:g :m o gé’cgfgfo(vau‘ci: (®ro 36, 47, 38). vor Cuba (Didu 46. 47) V&1 Hungary (Ditu
5 an: 6, 47 )

x H’;’é,,“ﬁ;,ﬁ,"'l%‘."&g‘?i},?u |(4>)), it 130 @ty 3w Uksane ®ru 1), v6i Mong C6

; i 2u 1. vé Treu Tien Ditw 1)) -

* ﬁﬁ"ﬁﬂf’&f&?ﬁfz@f%ﬁ 134)\.0\::31 Tho (g.gu 17 - 43). vér Ukramne (Diu 20 - 40), v
Mong C8 (Ditu 52 - 41, Belarus (Diéa 21 - 50). vai Tndu Then ity 18 - 29)

7 Hiup dinh voi Na (Bien 51 - 52), v Lio (2w 34(2)). vai Uknine (Dicu 1(1) ). véi Mong
C6 (Dibu 43(d)), Belarus (Dizn 570)O)). vér Trdu Tien 12y 30)
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va Trieu Tien khong phan biét giita ban 4n, quyét dinh 6 yéu 16 ti sin
va khong ¢6 yéu 16 taj sin, nhung hi¢p dinh véi Nga, Ukraine, Mang Co
va Belarus thi ¢é sy phan bi¢r.?

Hiép dinh vdi Trung Qudc, Phdp va thoéa thuan véi Daj Loan dinh
nghia nhing vin dé dan sy bao gom: din sy, thudng mai, hon nhan gia
dinh va lao déng.”® Hai hiép dinh ndy khong quy dinh vin dé chon luat
v quyén 6 phdn trong cdc vin dé trén. Bn dn, quyét dinh, hoa gidl cua
Toa 4n, quyét dinh bdi thusng din sy trong bin 4n hinh sy co thé dugce
cong nhan va thi hanh lin nhau.® Haj hi¢p dinh va théa thuan nay khong
phin biét bin dn, quyst dinh ¢6 y€u t& tai sin va khong ¢6 yéu t6 tai sin.

Nhang hiép dinh ky vdi Algeria, Kazakhstan va Campuchia niong
d61 giéng nhau. Hiép dinh vdi Algena quy dinh linh vitc dan su bao gdm
dan sy va thuong mai. Bin dn vé din sy, thuong mai, quyét dinh dan sy
trong ban dn hinh sy ¢6 thé duge cong rhan, thi banh, khong ¢é phin
bi¢t gita ban dn, quyét dinh khong ¢6 yéu 16 i sin, khong ¢ yéu cau thi
hanh va bin dn, quyét dinh khdc.” Trong hi¢p dinh vdi Kazakhstan va
véi Campuchia, cic vin de dan sy dugc hiéu bao gom cdc vin dé dan sy,
hon nhan va gia dinh, kinh doanh, thuong mai vi lao dong.*? Bin 4n trong
cdc linh vic ndy, quyét dinh vé tai san rong ban dn hinh sy, hanh chinh
¢6 thé duge cong nhin, thi hanh. Hai hiép dinh nay phin biét gitta ban
4n, quyét dinh vé hon nhin gia dinh khong lién quan dén tai sin va khong
¢6 yéu c3u thi hanh va nhang bin 4n khdc.™ Ci ba hiép dinh nay khong
quy dinh vin d& chon luat vh quyén tai phdn cha Toa in nudc thanh vien
trong cdc vin dé dan su theo nghia rong én.

3. Ditu kién cong nhan (hay khéng cong nhan)

Dé1 voi nhiing hiép dinh 6 phan bi¢t gitta ban 4n, quyét dinh khong
€6 yéu 6 tai sdn va ban dn, quyét dinh ¢6 y€u t8 tai san thi ¢6 sy phan biet
giva didu ki¢n v thu tuc céng nhan cta hai loai bin an, quyét dinh nay.

D61 vdi ban dn, quyét djnh khéng ¢6 yéu 16 tai san, khong phii thi
hanh, rong mot s¢ diéu udc quy dinh nhing bin dn, quyét dinh cé higu
lyc phdp luat tai nudc ban hanh s¢ duge cong nhan én lanh the cua nude
ky két* Mot s§ digu udc quy dinh didu ki¢n cong nhin L (i) qudc do

> Hup dinh véi Nga (Dida 51 - 52), vdi Ukraine (Ditu $1), vi Mong C6 (Biew 12, 43), v
Belarus (Dr&u 56).

»  Higp dinh vai Trung Qude Ditu 1), hi¢p dinh vé: Phip (Biu 1). thea thuin vé1 Daj Loan
(Drzu 19G)).

®  Hiep dinh vr Trang Qudc (Bidu 15). hiep dinh vdi Phip (Bi2u 20). théa thugn vos Py Lo
O 190).

% Higp dinh vdt Algena (Ditu 16).

% Hup dinh vér Kazakhstan (Bt 1(2)), véi Campuchia (Di2u 1(2)).

S thgp dinh vdi Kazakhstan (Diéu 23, 24), v6i Campuchua (Ditu 20, 21),

% Higp dinh véi Hungana (Didu 51, vé Ukraine (Ditn 41(2)).
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cdc co quan cla nude dugce yéu cau cong nhin khong ra quyét dinh da
¢6 hi¢u htc v& vu ndy hoac (ii) vin dé ndy khong thuc thim quyen rieng
bi¢t clia cdc ¢ quan cta nude duge yéu cau cong nhin theo higp dinh?
hay theo quy dinh ctia phdp luat cta bén duge yéeu cau cong nhan trong
trudng hop hi¢p dinh khong quy dinh.** Hiép dinh vdi Méng Cé thi dp
dung dieu kién cong nhin giéng vdi dieu kign cong nhan, thi hanh ciia
bin 4n, quyét dinh ¢6 yéu t8 i sin.¥” Mot s6 hiép dinh ¢6 sy phan biét
déi véi quyét dinh khong mang tinh chit tai sdn cta nhung co quan khic
khong phai la Toa 4n thi dp dung diéu kién cong nhin g16ng vor didu kién
4p dung cho loai bin dn, quyét dinh c6 yéu t6 ti san.®

D6i vér nhimg bin dn, quyét dinh ¢6 yéu 6 @1 sin va trong trudng
hgp cdc hiép dinh khong phin biée ban dn, quyét dinh co yéu 6 i sin
hay khong, thi ban dn, quyét dinh chi ¢d thé dugc cong nhin va cho thi
hanh néu dip ung mot s6 dieu kién cu thé. Mot s6 higp dinh quy dinh 1a
diu kién dé dugc cong nhén va thi hanh (ngon ngit khing dinh), mée s6
hi¢p dinh quy dinh digu kién tir chdi cong nhan va thi hanh (ngon ngu
pha dinh). Tuy nhién, ca hai loai thudng bao gom nhiing dieu kién sau
diy (di¢u ki¢n cong nhan, chi hanh):

(i)Yéu ciu vé hiu luc phap ludt aia ban dn, quyéi dinh nudc ngoai

Pay Ia ditu kién dudc yéu ciu erong tit ci cdic hi¢p dinh. Ban dn,
quyét dinh nudc ngodi phai ¢é hi¢u hyc phdp ludt theo Jude cvia nuide ban
hianh. D33 vdi ban 4n, quyét dinh vé cdp dusng can phii thi hanh ngay,
mot s6 hiép dinh quy dinh c6 thé dugc thi hanh bat k€ la bin dn quyét
dinh ¢6 hiéu lyc hay chua.®

(it} Yéu cdu vé quyén tai phan ciia co quan cd thdm quyén niéc ngoai

Mot s8 hiép dinh yeu ciu cd quan ban hanh bin 4n, quyét dinh
phéi ¢6 thim quyén theo hiép dinh hofc theo luit néi dia cua nude duge
yéu ciu cong nhan, thi hanh.* Mot s6 khdc chi quy dinh vy vige khong
thugc quyén cai phdn riéng biét cua quéc gia dugc yéu ciu cong nhin, thi
hanh theo quy dinh cua hiép dinh.*' Mot s6 hi¢p dinh quy dinh ring vy
viéc khong thugc quyén i phdn riéng bi¢r ciia nude duge yéu chu cong
nhin, thi hanh theo quy djnh cta hi¢p dinh hoac theo ludt quéc gia cia

* Higp dinh v3i Cu ba (Dr2u (47), véi Bulgana (didu 47)

“ Higp dinh vé& Nga (Ditu 51(1)). vdi Belarus (Ditu 56(1). vor Kazakhstan (Dt 23), vdi
Campuchn (Preu 20)

” Higp dinh véi Méng C6 (Diéu 42). .

= Higp dinh vd1 Ngn (Diéu 51(2), véi Belarus (Pizo 56(2). ‘

®  Higp dinh vi vai Séc - Slovakia (i 47(2)). vdi Nga (Didu 33(1)). vér Belarus (Dt 58(1),
véi Phip iz 21(3)). o

©  Higp dinh véi Séc - Slovakia (Dicy 47(1)(0)), vé1 Lo (Dren 43(2) o

" Higp djnh vér Cu Ba (Drdu 52(3), vér Hungary (Ditu 55(¢)). voi Bulgana (Didu 54(d))
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nudc dugc yéu cu cong nhan, th hanh.*? Hi¢p dinh vé1 Phip quy dioh
ring quyén @i phdn sé dugc xdc dinh béi Juat quéc gia cia nude duge
yéu ciu cong nhin, thi hanh.** Déi véi hi¢p dinh véi Trung Quéc, dieu
ki¢n quyen tai phin dugc quy dinh chi tiét trong hiép dinh rai DP1gu 18 va
khong duce xam pham dén quyén tai phin riéng biér theo quy dinh clia
lugt quéc gia cira nude duoc yéu ciu cong nhan, thi hanb.* Hiép dinh
vai Algeria quy dinh digu kién vé quyén tai phin la co quan tu phdp nudc
ban hanh ban in, quyét dinh ¢6 thim quyén thong qua.* Tuy nhién, hi¢p
dinh d6 khong ndi ro Ja thim quyen nay dua theo Géu chi nao (theo lujt
ctia nudc ban hanh ban dn, quyét dinh d6 hay theo luat ctia nudc duge
yéu ciu cong nhan). Mot diéu luu y nota 12 Hiép dinh vdi Algena khong
c6 digu chinh vin dé luat 4p dung va quyen tai phin trong cic quan h¢
dan sy.

(iii) Ciing mét tranh chdp, gina cing cac bén duong su

Cic hi¢p dinh quy dinh diéu kién ndy nhu sau:

Qudc gia duge yéu cau chua ban hanh ban 4n, quyét dinh ¢6 hi¢u
luc vé cung mot vy viéc gita cng cdc bén duong sy.*. Hoic néu quéc
gia dugc yéu cau cong nhan da ban hinh bian dn, quyét dinh ¢6 hi¢u
lye roi thi ban dn, quyét dinh cia ta dn nudc ngodi khong duge mau

- Hi¢p dinh véir Ngm (Di2u 53(2)). vds Ba Lan (Dreu 45(1)), véi Belarus (P12 58(2). vdy Ukrmine
(Dr2u 44(3), vdi Mong C6 (Bitu 47(c), véi Kazakhstan (1w 25(1)), vdi Campuchia (Didu (1)).

“ Higp dinh véi Phip (D1 21(1)).

“ Ditu 18 Hi¢p dinh vd Trung Quoc quy dinh- “1. B the higan Hn‘p ik nay. o dn i it rong
hai Bétt ky ket ra quyct dyih s¢ duge cor la oo thdr quyln d6i vos v vide, nés
1) Bj don ¢6 noi thiong ini hodc tam tni trén lank thé aia Béy ky ket do tai thisi dién bat deh tiéin
hanh tanh t 6 wng;
2) Bj don €6 co quan dai dién trén lanh thd aia Bon key kéi dé tai thdi dién bdt dan 1inly e 16 neng;
3) Bi don da dhdp nhdu gt carh 10 rang bing v b v@ thdn qutyén aia Toa an aia bén ky két d6;
4) Bj don tham gia trant tung ma khéng o y kuéh vit thdin quyén aia Toa an,
5) Trong tnaong hop tranh cidp ve hop ddng, ma hop dong da duge ky ket 1én lanh thé aia Ben
ky két do hode 4 hay s¢ dige thue hign 6 do hode dér ngng duipe tranh chidp bign 6 1rén lanly the
ata Bén ky kéi do,
6) Trong tniong hop phat sinh teads nhigm ngom hop déng, hanh vi gy thi¢t hai hode hdu qud qia
hanh vi nay xdy ra it lanh the ata bén ky ket do;
7) Trong tning hop lién quan dén quy ché nhan thdn, duong su e nor thuong i hoge tam i
trén lanh thé aia Bén ky kit do;
8) Trong tnésng hap lics quan dén nghta we cdp dong, nguoi co nghia vu ¢ noi thuing tni hoge
tam i trén lanh thé aia Bén ky két do;
9) Trong tniang hop thita ke, ngyai chéi ¢6 noi thitong tne hode o phan lon di san e Linh thé aia
b ky ket do ai thoi dién ngron nay chéi;
10) Bit dgng sdn Ia dsi uong ctia v tranh chp ndm trén linh the ata Béw ky két di.
2. Cac quy dinh tor khodn 1 Bnétt nay bhaug duige xam hor dé thém quyén xét xit méssg bt due phap hde
i mdi Bén ky kit quy dih. Hai Bétn ky két 5¢ thong bao cho mhau bbng v bt qua dhtong ngoa giao cac
quy dwh Jidn quan dén thar quyln et xil rieng bigt duuge phap hudt ala wce mink guy dyph*

5 Fuep dioh vor Algeria (Diu 16(2))

“  Higp dinh véi Séc - Slovakia (Dicu 47(c)), v Ngn (Didu 33(4)). vé1 Trung Quéc (oy
17(4)). V¢i Ukraine (Prtu 44(2)). véi Mong C6 (Dieu 47(b)).
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thudn vdi ban dn, quyét dinh trong nudc dé.*7 Mot s¢ hi¢p dinh khong
yéu cau bin dn, quyét dinh ctia quéc gia duge yeu cau cong nhin da cé
hiéu lyc,* holic quéc gia duge yeu cau cong nhan chua céng nhan mot
bin dn v cling vu viéc tif qudc gia thi ba,* hoic vy viéc di ¢ hiu luc
phap luge trude ki ducc thu ly ti quéc gia dugc yéu can cong nhan,
hojc Toa 4n nudc ngoai thu ly vu viéc dé trudce khi quée gia dudc yeu cau
cong nhan thu ly né,* hogc Toa dn nudc duse yéu cau cong nhin chua
thy ly vy viéc d6 tai this diém c6 don yéu ciu cong nhjn ban 4n, quyét
dinh nudc ngoai.>?

Hig¢p dinh véi Belarus, Kazakhstan, Campuchia yéu ciu c4 ba dieu kién
trén nh sau: i) vdo thai diém nhén don yéu cau cong nhan va cho thi hanh,
chua c6 bin dn, quyet dinh da ¢6 hiéu e phdp luat vé cung vu vigc niong
nf ctia Toa 4n ctia bén dugc yéu cau, 1) hoac cia Toa dn cia nudc thet ba
di dugc Toa dn cia Bén duge yéu cau cong nhan cho thi hanh, iii) hojc
Toa dn ctra Bén dugc yéu ciu chua thy ly hoic xem xét vé cung vy viec.®

(iv) Yéu ciu vé lugt dp dung

Hau hét cdc hiép dinh khong quy dinh digu kién vé luge dp dung dé
gid1 quyét noi dung vy viéc. Hi¢p dinh véi Cong hoa Séc va Slovakia quy
dinh ring ban dn, quyét dinh phdi dya trén luat dp dung dugc quy dinh
trong Hiép dinh.> Diéu d6 ¢ nghia Id chi nhung bin dn, quyét dinh vé
nhing quan hé dan sy dugc quy dinh trong digu uéc mdi ¢ thé dugc
cdng nhin, thi hanh, hoic néu hi¢p dinh khong quy dinh thy dp dung trén
€6 s8 quy dinh ctia phép luat trong nudc cia quéc gia duac yéu ciu.*®
Hiép dinh vdi Nga chi quy dinh digu kién ve lujt 4p dung d6i vdi nhung
vu viéc mi phdi 4p dung ludt cia quéc gia dugc yéu ciu cong nhin,
nhung néu Toa dn dp dung ludt cvia nude minh déi véi vu ki¢n, thi vé cin
ban lujt da dugc dp dung khong khic so vdi ludt cha nude duge yéu cau
cong nhan.* Hi¢p dinh vdi Lao quy dinh ban dn, quyét dinh nudc ngoai
phé1 khong dudc trdi voi phdp luat cta nude duge yéu ciu cong nhin ™
Hiép dinh véi Phdp yéu ciu ring lugt 4p dung I luar dugc chon theo
nguyén tic chon luat duge cong nhan bsi nude duge yéu cau céng nhin,
“ Lhaﬁ‘é 311:; ot Cc‘i'iif?n‘,‘éﬂf’?b?ﬁ'. ’Z'%?l’)f.” o NgE.\ )()El)i\kul 335, 6 Trung Quéc Dru

17(4), véh Lao (Ditu 45(3)). vd1 Phip Dizu 21(6)).

: Hi¢p dinh vai Bulgana (Ditu 54(c)).
- fu'ﬁﬁ 3;2"? :?s‘. l?:g’:‘g)s‘;?;ﬁ;g)()f?)vdl Trung Quéc Dizw 17(4). vd1 Lio Ditu 453)). vér

Ukraine (Dieu 44(3)). voi Mong C6 (Breu 47(b), véh Phip (Drdu 21(6)).

“ Higp dinh vdi Belarus (Di2u 58(4)(5). vdi Kazakhstn (Prdu 25(4)). vdi Campuchia (Di2u 22(4).
* Hi¢p dinh vdi Czech- Slovakia (Drzu 47(d))

* Huip dinh vai Belarus D12u 58(6).

% Higp dinh véi Nga ®idu 53(6))

¥ Higp dinh vdi Lo (Drtu 43(3))
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hojc néu lujt dp dung khong pha Ia luat duge chon theo nguyén tic do
thi két qua xét xf phii giéng nhau.*®

(v) Yeéu cau vé thit tuc téng dat

Mot s6 cdc hiep dinh yéu cau ring bj don, ngusi dai di¢n bi don da
duge triéu tip hop thifc va rong trusng hgp ban dn, quyét dinh ving mat
bi don (default judgment), gidy méu tip ra wa dn phai dugc ong dat hop
thuc v trong thai gian can thiét dé bao diam quyén lgi ctia bi don.* Nhieu
hi¢p dinh chi yéu cau vin de 6ng dat trong rudng hop bin 4n, quyét
dinh vdng mjc bf don.* Pé xdc dinh thé nao la tdng dat kip thoi va hgp
thiic, mét s6 hiép dinh quy dinh thi tuc tdng dat Ia theo quy dinh ctia cdc
hiép dinh d6,* hoic theo lugt ctia nudc ban hanh ban dn, quyét dinh do,*
holc yéu cau viéc tong dac phdi thyc hién dén dich than bi don.® Mot sé
hi¢p dinh lai khong quy dinh yéu ciu t8ng dat hap thue va kip that theo
quy dinh cua quéc gia ban hanh hay quéc gia duge yéu cau® Riéng hiép
dinh véi Lao quy dinh ring b don hojc dai dién hop phip phdi tham gia
phién toa. Digu d6 ¢6 thé duge hiéu 1a ban 4dn, quyét dinh ving mit b}
don sé khong dugc cong nhan.®

(vi) Yéu cin vé it i cong

Hiu hét cic hiép dinh d2u quy dinh riing viéc cong nhan, thi hinh
bin dn, quyét dinh nudc ngoai phii khong phuong hai dén chu quyén
hoic an ninh hofic trat ny cong hoic nhung nguyén tic co ban cha phdp
luat cha nude duge yéu csu cong nhan, thi hanh.*

4. Tha tuc cong nhan va thi hanh

D6i véi cdc hiép dinh ¢6 phin biét ban dn, quyét dinh ¢6 unh chat tai
sin va ban dn quy€t dinh khong ¢6 tinh chit tai sin, thi cic hiép dinh nay
déu quy dinh ban 4n, quyét dinh khoéng ¢6 tinh chit tai san va khong can
thi hanh s¢ duge cong nhan ma khong cin thi tue dic bigt gi.

* Hicp dinh vé: Phip (Didu 21(2)).

>*  Hitp dinh vdi Phip (Ditu 21(4)), vdi Algeria (Dizu 16(2)), vi Kazakhsan (Ditu 25(2)). vas
Campucha (Ditu 22(2)).

@ Hiep dinh véi Trung Quée idu 17(3)). vér Bulgana (Dicu 53(@)). vér Cuba Ditu 52(13),
vai Hungary (Pidu 55(1). vét Mong C8 (Preu 47(a)), vt Ba Lan (Drtu 43(b). voy Ukraine
(Drrudi(1)).

© Higp dinth vé1 Bulgana (Di2u 54(a)), vér Cuba (Bieu 52(1)). vdi Hungary (Bdu 35(1)

< Higp dinh voi Trung Quéc Bizu 17(3)), vdr Algena (Didu 16(2)). vdi Kazaklsen (izu
25(2)), v Campuchia (Dreu 22(2)).

& Hi¢p dinh vén Sec - Slovakia (Dreu 47(1)(c).

“  Higp djnh vd1 Nga (Ditu 53(3)). vos Bularus (Ditu 58(3). vai Ukrmne D12y 43(1)), ven
Mang Cé (Dieu 47(a)). vdi Phip (Didu 21(4))

% Higp dinh vdi Lao (Dxtu 45(4))

% Hagp dinh v Séc - Slovakia (Diu 47(1)(F), vdi Ba Lan (Didu (43(d)). vdi Trung Quée (Dity
9). vdr Lao (Di2u 45(5), vér Ukrmme (Didu 17), vdp Phip Bru 21(3)). véi Nea (Dreu 17),
véi Mang C6 (Dstu 16). vé Hungary (Ditu 17), véi Belarus (Didu 19). voi Algeria (Drcy
16(d). vor Kazakheran (Didu 25(3)), vdr Campuchia @ity 22(5). Hiep dinh vai Cuba, vey
Bulgana khong quy dinh v& vin d? nay.
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D6 vdi bin dn, quyét dinh ¢4 tinh chit tai sin va d6i véi nhing hiép
dinh khong cd su phan biét gia bin 4n, quyét dinh khong cé tinh chit
tai s4n vi ban dn, quyét dinh ¢6 tinh chat ti sin, thi hiu hét cdc hiép dinh
deu quy dinh tht tuc cong nhan, thi hanh Ia se do luit cia nude duge
yéu ciu cong nhin quy dinh. Hb 5o yéu cau cong nhin, thi hanh bin dn
thudng bao gom don yéu ciu c6ng nhin, thi hanh va cic gdy t keém theo
tily theo quy dinh cua titng Hi¢p dinh nhu: bin sao ban 4n, quyét dinh
nudc ngoai; chung ci chiing minh bin dn da ¢d hiéu luc phép luit va can
dugc cong nhan, chi hanh; chung cu chiing minh ring toa dn nudc ngoai
di tdng dat thong bdo vé vu kién hgp lé va kip thsi cho bj don... Cic
hiép dinh thudng quy dinh don yéu ciu va cic gidy w nay se¢ duge gii dén
Bé Tu phip cua quéc gia duge yéu cau cong nhin v thi hanh dé chuyén
cho Toa dn c6 thim quyén cla qudc gia dé. Mot s§ hiep dinh quy dinh
ben yéu cau c6 thé ndp don mic tiép cho Toda dn ¢ thim quyén cua nudc
duge yéu ciu cong nhan.

Tit cA cic hi¢p dinh déu quy dinh nguyén tic cong nhin va thi hanh
bin dn nudc ngoai la Tda dn nudc dugc yéu ciu cong nhin chi kiém ora
d6i chiéu bdn 4n, quyét dinh cia Toa én midc ngoai va cic gidy 3 kem
theo vdi cic quy dinh cta hi¢p dinh. Toa dn nudc duge yéu cau cong
nhin, thi hanh khong duge xét xit lai noi dung vu viée.

5. Binh luan

Cic hi¢p dinh tuong tr¢ t phdp trong dé ¢6 né1 dung quy dinh vé
vigc cong nhan, chi hanh bin dn, quyét dinh dan sy cida Toa 4n cia nudc
ky két c6 nhitng quy dinh chi tét khdc nhau v& pham vi, diéu kién va thu
tuc cong nhan va thi hanh. Sy khéc biét d6 c6 thé din dén nhung khé
khin trong viéc dp dung. So véi s6 hugng khodng 200 qudc gia va ving
lanh thd ma Viét Nam ¢6 quan hé dén sy, thuong mai, lao dong, dau i’
thi 56 lugng céc higp dinh trén chua dap ung dugc yéu phit sinh «if viéc
cong nhin, thi hanh ban 4n cta a dn cic mide ¢6 quan h¢ din sit, thusng
mai, lao dong, diu et véi Viet Nam. Do do Viér Nam sé can phii dam
phdn ky két cheém nhung digu ude quéc t¢ mar.

Vigc ky két hoic gia nhap méc digu udc quéc € da phuong sé giup
uing hiéu qua caa viéc cong nhin vi thi hanh ban dn ciia Toa 4n nudc
ngoai. Tuy nhién, hién nay chi ¢6 har di€u udc quéc ¢ da phuong vé
cong nhan, thi hanh bin dn cta Toa dn nudc ngoai thanh cong nhit
Ia Cong udc Brussels nam 1968 ma hi¢n nay I Brussels I Regulation
(recast) No 1215/2012 (ngay 12/12/2012) ctia Lien minh chau Au (EU)
¥ BY cong thuong, “Lan duw nén cong b8 Bio cio xuit nhip khiu Vit Nam 2016™ t:

hetp://wawawv.moit.gov.vn/web/guest/un ~ch-net/-/chi-net/tan-%C4%91a0-0en-cong-bo-
bao-cao-xu.u-nhap-k}m\kvm-nnn|-20|6--10950|-22.|\md, truy cp ngay 6/3/2018
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vé quyen tai phdn va cong nhan thi hanh ban 4n, quyét dinh oong linh
vic dan sy, thuong mai dp dung trong cdc nude thanh vien Lien minh
chau Au® va Cong udc Lugano nam 1988 ma hién nay Ja Cong udc
Lugano 2007 (ngay 30/11/2007) 4p dung gita cdc nudc thanh vién EU
va cdc nudce thanh vién ctia khu vye thuong mai t do chan Au.*” Hoi
nghj The Hague di dat dugc nhing cong udc da phuong lien quan dén
vin dé cong nhin, thi hanh bin 4n Toa in nudc ngoai rong Mot 6
linh vie.™ Tuy nhién, s6 lugng thanh vién tham gia cic cong udc nay
khong nhitu. Héi nghi The Hague vin ti€p tuc xiic ti€n dé xay dung
mdi nhiing cong udc da phuong lién quan dén cong nhin thi hanh ban
4n Toa2 4n nude ngodi, diac biée déi véi ban dn veé din sy, thuong mai.
Piéu nay duge thé hién trong du dn *“Foreign judgment” khai dong lai tif
nam 1991 va két qui la syt ra do1 cha Cong ude The Hague veé chon tda
in (Convention on choice of court ngay 30/6/2005).”" Gin day nhit,
vin d@ trén lai duoc khoi dong va mét cong udc méi v cong nhin va
thi hanh biu dn nude ngoai trong linh wvyic dan su hojc thuong mai da
dugc thong qua vao thidng 7 nam 2019 va dang mé ra cho it cd cdc nudce
trén thé gidi tham gia.”
& Regulton (EU) No 1215/2012 the European Parbament and of the Counal of 12
December 2012 on yunsdiction and the recognition and coforcement of judgments in
owid and commercial matters, Xem:  https //cur-lex.curopa.cu/legal-content/EN/
ALL/uri=cclex%3A32012101215, truy cip ngdy 6/1/2020; Dy Ngoc Bich, Quydn tai
phtdn va cong nhdn thi hanlt ban dn ddn sy, thuong mar cia toa an irong Lidn minh chde Au -
Nhitng tac dgng dsi vdi cong ddn, phap whdn Vgt Nam, Nxb. Dar hoc quée gia Tp Hd Che
Minh, nam 2019
Lugano Convennon on jurisdiction and the jon and cment of judg
in evil  and  commercial  mauers.  hups//cur-dex.enropa cu/legal-content/EN/
ALL/20ri=CELEX%/3A22007A1221%2803%29. truy cip nghy 6/1/2020.
Xem danh sich cde cong woc The Hague m. hups://wavw.hechnet/en/anstruments/
convenuons truy c3p ngay 16/04/2020. Licn quan dén vin d2 cong nhin, thi hinh bin 4n,
quyct dinh nude ngodi ¢8 cic cong 1dc:
I Convention of | February 1971 on the Recogninon and Enforcement of Forcign [udgments
in Cuval and Commercial Matters
2. Convennian of | June 1970 on the Recogniion of Divorces and Legal Separanans
3. Convencion of 2 October 1973 on the Recognitian and Enforcement of Decisions Relatng
to Mantenance Obligations
4. Convention of 14 March 1978 on Celebranion and Recognition of the Vaiidity of Marriages
5 Convenson of 19 Occober 1996 on Junsdcuon. Applicable Law, Recogmaon, Enforcement and
Co-operaoon w Ruspect of Parental Responsibibty and Measures for the Protection of Chuldren
6 Convention of 30 Junc 2005 on Choice of Court Agreements
7. Convendon of 2 July 2019 on the Recognition and Enforcement of Foreign Judgments in
Cvil or Commeraial Matters
n Xem: Hague conference on povate ncernavonal law, Choice of Court section, hitps:/ /wngy- hech
net/en/insrumencs/conventions/specialised-secnons/chosce-of-court. truy ¢ip ngay 6/ )/,020:
Da Ngoe Bich, Recoguiron and exforcment o forcign judgnicnis v vl and commeri manen 4
proposal for Vietnam, Hephacsws Publishers The Netheriands, 2006, . 135 - 190
© Conventon of 2 July 2019 on the Recognition and Enforcement of Forei
Cril or Conmicrcial Maners, hups://wwiw.hech net/en/mstnments/
Lext/>cid=137, truy cip ngay 16/04/2020.

&1 Judgments 1
conventions/fyl|.


https://eur-lex.europa
https://vv/vw.hcch.net/en/instruments/
https:///vww.hcch.net/en/instniments/convcntions/fiiUtext/=cid=137
https:///vww.hcch.net/en/instniments/convcntions/fiiUtext/=cid=137
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O khu wyc chau A, cung da c6 mét sé nghién cuu de xuit cho viée viee
ky két mot cong udc da phuong cho Cong dong LAWASIA” va dé xuit
cho ASEAN™ nhung cho dé'g nay vin chua thanh hi¢n thye. Gan day nhit,
Vién lugt thuong mai chau A (Asian Business Law Institute) wi Singapore di
khéi dong lai dy dn “Foreign judgment” voi muc dich xay dung Bo nguyén
tic vé cong nhin, thi hanh bin 4n toa dn nudc ngoai tai chau A

Nhu viy, viéc mong mudn c6 mot cong ude da phusng ve vin de
c6ng nhan, thi hanh ban dn Tda dn nudc ngoai duge nhidu qudc gia tham
gia 2 mot thyc t&€ khdch quan. Tuy nhién, dé xay dung duge mor cong
udc nhu thé khong phéi dé dang vi mat nhi¢u cong suc, thoi gian. Do do
trong thoi gian tdi viéc ky két cic hiép dinh song phudng vé cong nhan,
thi banh bin dn nudc ngoai la mér gidi phdp truyén théng ma Vit Nam
¢6 thé thyc hi¢n. Viét Nam cin nghién cifu xay dyng mét mé hinh hiép
dinh song phusng mau vé van dé cong nhan, thi hanh bin 4n Toa dn nudc
ngoa1 d€ am ¢o s6 ban diu trong viéc dam phidn vdi cic nudc. Ditu nay s¢
gidp giim thiéu thai glan dam phén, khong ¢é qud nhigu khdc bigt crong
cdc huép dinh song phuong ky sau nay va givp cho viéc dp dung thuin
Igi hon. D€ xay dyng mét m6 hinh hiép dinh miu nhu thé, Viet Nam
cin nghién cuu cdc ditu udc da phuong thanh cong khdc nhu Brussels 1
Regulation, Lugano Convention 2007 va gin diy nhit la Cong udc The
Hague thé hé mdi nim 2019 néu trén. @
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