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T o m Kit 
Tdcgid bdi viit nghiin aiu 17 hiep dinh vd mdt thoa thu4n songphuong i^ tuong tn? tuphdp 
giaa Viit Nam vd cdc qutSk gia (viing ldnh ihd) khdc, trong do co quy djnh viplvjm vi, diiu 
lain vd thd rye cdng nhdin, thi hanh cdc bdn dn quyit dinh ddn sU aia Toa dn aia quicgia 
hy kit. Tuy nhiin cdc diiu khodn Uin quan din viic cdng nh4n, thi hanh bdn dn aia tba dn 
trong cdc hiip dinh trin co nhi&u khdc biet Di^u ndy co thi ddn din kho khdn trong tnic dp 
di^ng. Viit Nam cdn nghiin aiu xdy dung mdt hiip dmh mdu ldm ca sd cho vi^c ddm phdn 
ky kit vdi cdc nudc sau ndy dua trin nghiin ciXu cdc c6ng uac da phuang thanh cdng trin thi 
gidi. Diiu ndy se gitip tiit kiim thdi gian ddm phdn, khdng co qud nhiiu khdc biit trong cdc 
hiip dinh song phuang ky sau ndy vd giiip cho viic dp dtfng thudn l(ii hon. 

Ta khoa: diiu uie quic ti', hiip dinh tuong trp tuphdp, bdn dn nudc ngodi, cdng nhdn vd thi hdnh 
Abstract 

This article analyses ihe bilateral treaties on mutual legal assistance between Vietnam and 
other countnes, in which also cover provisions on recognition and enforcement of foreign 
judgments. These provisions are different and may cause difficulties during implementation. 
The article suggests for making a model of bilateral treaty based on leamingjrom some 
successfd treaties on recognition and enforcement of foreign judgments. The model bilateral 
treaty may help to save time on negotiation, avoid differences in these bilateral treaties and 
make the apphcation more convenient. 
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1. Cac difeu U6c q u 6 c tfe ciia Viet N a m co quy d inh v6 cdng nhdn, 

thi hanh b a n an, quyfit d inh dan sU, th i ldng m a i ciia toa an n u 6 c 

ngoai 
van dfe c6ng nhgn va thi hanh ban an ctia Toa an niidc ngoai dildc 

quy dtnh trong mOt s6 hiep dinh song phUOng v^ tUOng trO tU phap giaa 

Viet Nam va cac nildc dcii tac. Hien nay, Viet Nam da ky 17 hiap djnh 

song phuong va m6t thoa thuan (vdi Dai Loan) vS tUOng trd W phap trong 

do cd bao gbm ph^n ndi dung vt cdng nhan, thi hanh ban an lin nhau 

giaa hai nUdc {vung lanh thd) thanh vi^n nhil sau:' 

l ) V d i T i e p K h k (ky n ^ y 12/10/1982, cdhieulMcn^y 16/04/1984); 

hi^n ca COng hoa Sec va Cdng hoa Slovaba da thila k^ hiep dinh nay;^ 

^ Xem: https://lanhsuv,emani.gov.vn/L.s,./BaiViet/B%C3%A0i%20vi%EI%BA%BF,/DispForni 
aspx?List=6c7c7d75-6a32-4215-afeb-47d4bee70eee&ID=414.truyc?p ngay 12/10/2019 

' Hiep dinh cuong tr^ tU phap va phap ly v5 din sii va hinh ŝ f giUa nude C^ng hoa xa hOi chd 
nghia Vi$t Nam vii nUdc COng hoa xa h^i chu nglOa Tj$p Khac 

mailto:bich.dn@ou.edu.vn
https://lanhsuv,emani.gov.vn/L.s,./BaiViet/B%C3%A0i%20vi%25EI%BA%BF,/DispForni
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2) Vdi Cuba (ky ngay 30/11/1984, hien dang co hi^u lyc);^ 

3) Vdi Hungary (ky n ^ y 18/1/1985, hi^n dang cd hieu liJc);"' 

4) Vdi Bulgaria (ky ngay 3/10/1986, hi^n dang co hi^u lUc);^ 

5) Vdi Ba Lan (ky ngay 23/3/1993, cd hi6u li^c n ^ y 18/1/1995);^ 

6) Vdi Nga (ky n ^ y 25/8/1998, cd hieu lyc n ^ y 27/08/2012);^ 

7) Vdi Lao (ky ngay 6/7/1998, co hi$u luc n ^ y 19/2/2000);** 

8) Vdi Trung Qudc (ky ngay 19/10/1998, cd hi^u lyc ngay 

25/12/1999);^ 

9) Vdi Phap (ky n ^ y 24/2/1999, cd hifiu liic n ^ y 1/5/2001);"' 

10) Vdi Ukraine (ky n ^ y 6/4/2000, cd hi^u l\(c ngay 19/8/2002) 

11) Vdi Mdng C6 (ky ngay 17/4/2000, cdhieulucngay 13/6/2002) 

12) Vdi Belarus (ky ngay 14/9/2000, cd hieu luc n ^ y 18/10/2001): 

13) Vdi Cdng hba dan chii nhdn dan Trifeu T i to (ky ngay 4/5/2002, 

cd hieu luc n ^ y 24/2/2004);' ' ' 

14) Vdi lanh thd Dai Loan (ky ngay 12/4/2010, cd hieu li^c ngay 

2/12/2011);'^ 

15) Vdi Algeria (ky n ^ y 14/4/2010, cd hieu lyc ngay 24/6/2012);'^ 

16) Vdi Kazakhstan (ky ng^y 31/10/2011, chua cd hieu lyc); ' ' 

Hi?p djnh tUOng trp tu phap v£ cac vin d& dan sy, gia dinh, lao d^ng va hinh sy gifla niidc 
COng hoa xa hiji chii nghia Vi^t Nam va nUdc Cijng hba Cuba. 
Hi^p djnh cuong tro cu phap v6 cac viln dS dan sy, gia dinh, lao dOng va hinh sy giaa nudc 
COng hba xa hOi chii nghia Vi^t Nam va nudc COng hba nhan dan Hungary. 
Hi^p d4nh tUOng Cro cu phap vi cac v!fn dfe din sy, gia dinh va hinh sy giOa nifdc COng hba 
xa hOi chii nghia Vi?t Nam va nudc C$ng hba nhan dan Bulgaria 
Hiep dinh tUOng at} tu phap vfe cac vSn dfe dan sy, gia dinh vi hinh sif giOa nudc COng hba 
xa hoi chii nghia Vi?t Nam va nUdc COng hba Ba Lan. 
Hi^p dinh tUOng trO tU phap va phap ly vfe cac vSn dfe din sy va hinh sy gioa nudc COng hba 
xa hoi chii nghia Vi^t Nam va Li&n bang Nga. 
Hi^p dtnh tUOng trp tU phap v& dan sy vi hinh sif giaa nildc C<>ng hba xa h^i chii nghia Vi§t 
Nam va nudc C(>ng hoa dan chil nhan dan Lao 
Hi^p dinh cUOng trp tu phap vS cac vin d& dan sy va hinh sy gifla nUdc COng hba xa hOi chil 
nghia Vî C Nam va nUdc COng hoa nhan dan Trung Hoa. 
Hi^p djnh CUOng tro tu phap vfe cac vin dfe dan sy giOa nUdc COng hoa xa hOi chii nghia Vi6t 
Nam va nUdc COng hoa Phap. 
Hiep dinh tUOng tr^ tU phap vS phdp ly vfe cSc vin dfe dan sy vi hmh sy giaa nudc COng hba 
xa hOi chil nghia Vifet Nam vi Ukraine. 
Hi$p djnh tUOng trO tu phap vfe cac vin dfe dan sy, gia dinh va hinh sy giaa nudc COng hba 
xa hOi chii nghia Vifet Nam va MOng CO. 
Hiep djnh tuong tro tU phap va phap ly vfe cac vin dfe dan sy, gia dinh, lao dOng va hinh su 
gifla nUdc COng hba xa hOi chii nghia Vifet Nam COng hoa Belarus. 
Hi^n djnh giaa COng hba xa hOi chii nghia Vifet Nam va COng hba dan chu nhan dan Trifeu 
Tifen vfe tuong trO tu phap va phap ly trong tinh vyc dan sy va hinh sy. 
Thoa thuJn giaa van phbng kinh t^ va vin hda Vift Nam t̂ i Dii Bic vdi vin phong kmh tfe 
va vin hda Dii BSc c?i Viet Nam vi tUOng trO tu phap vfe cac vin dfe dan sy 
Hiep dinh tuong trO tu phap trong linh vyc dan sy va thuOng m^i giOa nudc COng hba xa hOi 
chd nghia Vi^t Nam vi nudc COng hba dan chil vi nhan din Algena 
Hiep dinh tuong inj tU phap trong linh vyc dan sy giOa nudc COng hba xi hOi chii nghia Vifet 
Nam vi nildc COng hba Kazakhstan. 
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17) Vdi Campuchia (ky n ^ y 21/1/2013, chUa cd hieu luc);'^ 
Ngoai ra, Viet N a m dang trong qua trinh dam phan hiep dinh tUOng 

trd tu phap trong linh vUc d^n sU giaa Viet Nam va An D d . " 

2. Pham vi cflng nh^n va thi hanh 
Djnh nghia ve nhUng van d'e dan sU trong cac hiep dinh dUdc ky trUdc 

nam 1992 bao gdm dan sU, gia dinh va mdt sd hiep dinh bao gdm nhUng 
van dfe lao ddng.̂ ** Ban an trong nhUng linh vUc nay va quyet dinh bdi 
thubng trong vu an hinh sU cd th^ dUdc cdng n h ^ , thi hanh.-' Ngoai ra, 
nhang hiep dinh nay cd dî eu chinh v'e chpn lu^t ap dung va quyfen tai phan 
ddi vdi nhang vaji dfe d^n sU va gia dinh sau: nhan than va nSng lUc cua ca 
nhan, phap nhan, kfet hdn, quan hfe nh^n than va tai san giaa vO chdng, quan 
he giaa cha me va con, ly hdn, cap dudng, nudi con nudi, giam hO, thiia kfe 
dd'i vdi tai san la ddng san va hit ddng san.^-

Vifec chpn luat ap dyng va quyfen tai phan ddi vdi van dfe hbi thadng 
thi^t h^i ngoai hop ddng va hpp ddng chi dapc quy dinh trong hifep djnh 
vdi Bulgaria.̂ -* N h a n g hifep djnh nay phan bifet giUa nhUng ban an, quyfet 
dinh vfe dan sU, hdn nhan gia dinh, hO tich khdng mang ti'nh cha't tai san 
va nhang ban an co ti'nh chat tai san.̂ '* 

Pham vi nhang van de dan sU trong cac hifep dinh dupc ky sau nam 
1992 rdng hdn bao gbm dan su, thupng mai, hdn nhan gia dinh va lao 
ddng.^^ NhUng v̂ fn dfe nay cung dUdc difeu chinh vfe viec chon lu^t va 
quyfen tai phan nhu nhang hifep dinh dupc ky trade nam 1992. Vifec chpn 
bat ap dung va quyfen tai phan ddi vdi van dfe hpp dbng, bbi thudng thifet 
hgi ngoai hpp dbng dadc bd sung them.^^ Ban an, bifen ban hoa giai cua 
Toa an vfe nhang va'n dfe dan sU nfeu tren va bbi thudng dan sU trong ban 
an hinh s\l cd thfe dUdc cdng nhan, thi hanh.^' Hiep dinh vdi Lao, Ba Lan 

" Hiep dinh tuong trO tfl phap trong linh vyc dan sy gifla nildc COng hba xi hOi chii nghia Vifet 
Nam vi. Vuong qudc Camp uch laCampuchia. 

" Xem Quyfet dinh s6 2258/QE>-CTN cila Chd tich nUdc ngiy 11/9/2014 vfe vifec dam phan 
hifep dinh tuong trO tu phap trong linh vyc dan sy giaa COng hba xa hOi chil nghia Vi?t Nam 
va COng hba An DO 

"" Hifep dinh vOi Sec - Slovakia (DiSu 1(3)), vdi Cuba (Difeu 2(1)), vdi Hungary (Difeu 2). 
Bulgaria (Difeu (2)), 

'' Hiep dinh vdi Sec - Slovakia (DiSu 46(1)), vdi Cuba (Difeu 46. 47), vdi Hungary (Difeu 51), 
Bulgana ^ifeu 46). 

" Hiep dinh vdi Sec - Slovakia ^ifeu 15 - 41), vdi Cuba (Dieu 18 - 40) vdi Hungary (Difeu 
28 - 50), Bulgana (Difeu 16 - 40) 

"^ Hiep dinh vdi Bulgana (Difeu 29, 31). 
" Hiep dinh vdi S ĉ - Slovakia (Difeu 46. 47, 48), vdi Cuba ^ifeu 46, 47) Vdi Hungary (Difeu 

51), vdi Bulgana (Difeu 46, 47) _ ^ ,,,^^ .̂ , , 
^ Hifep dinh vdi Nga (Difeu 1(4)), vdi Lao (Difeu 3), vdi Ukraine (Difeu 1(3)), vd. Mdng CO 

(Difeu 2(1)), vdi Belarus pifeul), vdi Tnfeu Tifen (Difeu 1(3)). ,rM. -,,i ..m .,-
^ Hiep dinh vd. Nga (Difeu 19 - 44), vdi Lio (Difeu 17 - 43), vdi Ukmne (Difeu 20 - 40), vdi 

Mdng C^ Pifeu 22 - 41), Belarus (Difeu 21 - 50), vdi Tnfeu Tifen (Difeu 18 - 29 
" Hiep dinh vdi Nga (Difeu 51 - 52). vdi Lio (Difeu 44(2)), vdi Ukraine (Difeu 41(1)), vd. Mbng 

Cd (Difeu 43(d)). Belarus (Difeu 57(l)(b)}, vdi Tnfeu Tifen (Difeu 30). 



82 TAP CHi KHOA HQC PHAP LY VigT NAM S6 Q5 (135)/202Q 

va Trifeu Tifen khdng phan bifet giaa ban an, quyfe't dinh cd yfeu td tai san 
va khdng cd yeu td tai san, nhUng hiep dinh vdi Nga, Ukraine, Mdng Cd 
va Belarus thi cd sU phan biet.^^ 

Hifep dinh vdi Trung Qudc, Phap va thda thu4n vdi Dai Loan dinh 
nghia nhang vin dfe dan sU bao gbm: dan sU, thaong mgd, hdn nhan gia 
dinh va lao ddng.-' Hai hiep dinh nay khdng quy dinh v ^ dfe chpn lu^t 
va quyfen tai phan trong cac vin dfe trfen. Ban an, quyfet dinh, hoa giai cua 
Tda an, quyfet dinh bbi thadng dan su trong ban an hinh su cd thfe dupc 
cbng nhjn va thi hanh ISn nhau.^° Hai hifep dinh va thda thu^n nay khbng 
phan bifet ban an, quyfet dinh cd yfê u td tai san va khdng cd yfeu td tai san. 

Nhang hifep dinh ky vdi Algeria, Kazakhstan va Campuchia tUdng 
ddi gidng nhau. Hifep dinh vdi Algeria quy dinh linh vUc dan sU bao gdm 
dan sM va thadng m ^ . Ban an vfe dan sî , thUdng mgi, quyfet dinh dan sy 
trong ban an hinh su cd thfe dupc cbng nhan, thi hanh, khdng cd phan 
bifet giaa ban an, quyfe't dinh khbng cd yfeu td tai san, khdng cd yfeu c^u thi 
hanh va ban an, quyfet dinh khac.'" Trong hifep dinh vdi Kazakhstan va 
vdi Campuchia, cac vin dfe dan sa dupc hifeu bao gbm cac vSh dfe dan sU, 
hbn nhan va gia dinh, kinh doanh, thadng m?ii va lao ddng.^^ Ban an trong 
cac linh v^}c nay, quyfe't dinh vfe tai san trong ban an hinh sa, hanh chinh 
cd thfe dupc cdng nhan, thi hanh. Hai hifep dinh nay phan bifet giCta ban 
an, quyfet dinh vfe hbn nhan gia dinh khbng hfen quan dfen tai san va khbng 
cd yfeu c^u thi hanh va nhang ban an khac.^^ Ca ba hifep dinh nay khbng 
quy dinh vin dfe chpn lujt va quyfen tai phan cua Toa an nudc thanh vifen 
trong cac va'n dfe dan sU theo nghia rbng trfen. 

3. Di^u kien cdng nhan (hay khflng cflng nhAn) 
Ddi vdi nhang hifep dinh cd phan bifet gifla ban an, quyfet dinh khdng 

cd yfe'u td tai san va ban an, quyfet djnh cd yfeu td tai san thi cb sU phSn bifet 
gifla difeu kifen va thii tuc cdng nhan ciia hai loai ban an, quyfet ^ n h nay. 

Ddi vdi ban an, quyfet d;nh khdng cd yfeu tb tai san, khdng phai thi 
hanh, trong mdt sd difeu Udc quy dinh nhflng ban an, quyfet dinh cd hifeu 
luc phap luat tai nUdc ban hanh se dapc cdng nhan trfen lanh thd ciia nade 
ky kfe't.^ Mdt sd difeu udc quy dinh difeu kifen cdng nh^n la (i) trudc dd 

Hiep dinh vdi Nga (Difeu 51 - 52), vdi Ukraine (Difeu 41), vdi Mdng CO (Difeu 42. 43) vdi 
Belarus (Difeu 56). 
Hifep djnh vdi Tmng QuOc (Difeu 1), hifep dinh vdi Phip (Difeu 1). thoa diujn vdi Dii Loan 
(Difeu 19(a)). 
Hiep dinh vdi Trung Qudc (Difeu 15). hiep dinh vdi Phip (Difeu 20). thoa thuJn vdi Dai Loan 
(Difeu 19(b)). 
Hiep dinh vdi Algena (Difeu 16). 
Hiep djnh vdi Kazakhstan (Difeu 1(2)), vdi Campuchia (Difeu 1(2)). 
Hifep dinh vdi Kazakhstan (Difeu 23, 24), vdi Campuchia ^ifeu 20. 21). 
Hifep djnh vdi Hungana ^ifeu 51), vdi Ukraine ffJifeu 41(2)). 
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cac Cd quan ciia nudc dupc yfeu cau cdng nh^n khbng ra quyfe't dinh da 
cd hifeu li^c vfe vu nay ho^c (ii) van dfe nay khdng thudc tham quyfen rifeng 
bifet cua cac cd quan ciia nudc dupc yfeu c'au cdng nhan theo hifep dinh^^ 
hay theo quy dinh cua phap luat cua ben dapc yfeu cau cdng nhan trong 
trudng hdp hifep dinh khdng quy dinh.^" Hifep dinh vdi Mdng Cd thi ap 
dyng difeu kifen cbng nhan gibng vdi difeu kifen cong nhan, thi hanh cua 
ban an, quyfet dinh cd yfeu td tai san.̂ ^ Mot sd hifep dinh cd sa phan bifet 
ddi vdi quyfet dinh khbng mang tinh chit tai san ciia nhflng cd quan khac 
khdng phai la Tba an thi ap dyng difeu kifen cdng nhan gidng vdi difeu kifen 
ap dyng cho loai ban an, quyfe't dinh cd yfe'u td tai san.̂ ** 

Dd'i vdi nhang ban an, quyfe't dinh cd yfeu td tai san va trong trudng 
hpp cac hiep dinh khdng phan bifet ban an, quyfe't dinh cd yfeu td tai san 
hay khbng, thi ban an, quyfet dinh chi cd thfe dUdc cdng nhjn va cho thi 
hanh nfeu dap ang mbt sd difeu kifen cu thfe. Mbt sd hiep dinh quy dinh la 
difeu kifen dfe dupc cbng nhjn va thi hanh (ngdn ngfl khang dinh), mdt sb 
hifep dinh quy dinh difeu kifen tU chdi cdng nh^n va thi hanh (ngdn ngfl 
phu dinh). Tuy nhifen, ca hai loai thudng bao gbm nhUng difeu kifen sau 
day (difeu kifen cdng nhgn, thi hanh): 

(i)Yiu cdu v'i hiiu lytcphdp ludt cua bdn dn, quyit dfnh nudc ngodi 
Day la difeu kifen dupc yfeu cau trong tat ca cac hifep dinh. Ban an, 

quyfet dinh nUdc ngoai phai cd hifeu lac phap luat theo lujt cua nUdc ban 
hanh. Ddi vdi ban an, quyfe't dinh vfe dp dudng can phai thi hanh ngay, 
mdt sd hifep dinh quy dinh cd thfe duOc thi hanh b^t kfe la ban an quyfe't 
dinh cd hifeu luc hay chua.''^ 

(ii) Yiu cdu v'i quyin tdi phdn ctia ca quan co thdm quyin nudc ngodi 
Mdt sd hifep dinh yfeu cixi cd quan ban hanh ban an, quyfet djnh 

phai cd thdm quyfen theo hifep dinh hoJc theo luat ndi dia cua nUdc dupc 
yfeu cau cdng nhin, thi hanh.^" Mdt sb khac chi quy djnh vu vifec khbng 
thubc quyfen tai phan rifeng bifet ciia qudc gia dapc yfeu cau cdng nhjn, thi 
hanh theo quy dinh c^a hifep dinh.^' Mdt sd hifep dinh quy dinh ring vy 
vifec khdng thudc quyfen tai phan rifeng bifet cua nUdc dUpc yfeu c^u cdng 
nhjn, thi hanh theo quy dinh cua hifep dinh hoac theo lujt qudc gia c^a 

Hiep dinh vdi Cu ba (Difeu (47), vdi Bulgana (difeu 47). 
Hiep djnh vdi Nga (Difeu 51(1)), vdi Belanis ^ifeu 56(1), vdi Kazakhstan (Difeu 23), vdi 

Campuchia ^ifeu 20) 
Hifep dinh vdi Mdng CO (Difeu 42). 
Hifep dinh vdi Nga ^ifeu 51(2), vdi Belarus (DiSu 56(2)). 
Hiep dinh vdi vdi Sec ^ Slovakia (Difeu 47(2)), vdi Nga (Difeu 53(1)), vdi Belarus (Difeu 58(1)), 

vdi Phap (Difeu 21(3)}. 
Hiep dinh vdi Sec - Slovakia (D.feu 47(l)(b)), vdi Lao (Difeu 43(2)) 
Hiep dinh vdi Cu Ba (Difeu 52(3), vdi Hungary (Difeu 55(c)}. vdi Bulgana (Difeu 54(d)). 
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nudc dupc yfeu c^u cdng nhan, thi hanh."*^ Hifep dinh vdi Phap quy dinh 
i^ng quyfen tai phan sfe dupc xac dinh bbi luat qubc gia cila nUdc dUpc 
yfeu cau cbng nhjn, thi hanh." Db'i vdi hifep dinh vdi Trung Qudc, difeu 
kifen quyfen tai phan dapc quy dinh chi tifet trong hifep dinh tai Difeu 18 va 
khdng dupc xam pham dfen quyfen tai phan rifeng bifet theo quy dinh cila 
lujt qudc gia ciia nUdc dupc yfeu c'au cdng nhan, thi hanh.^ Hifep dinh 
vdi Algeria quy dinh difeu kifen vfe quyfen tai phan la cd quan tU phap nUdc 
ban hanh ban an, quyfet dinh cd th^m quyfen thdng qua.**̂  Tuy nhifen, hifep 
dinh dd khdng ndi rd la th im quyfen nay dua theo tifeu chi nao (theo lujt 
cua nade ban hanh ban an, quyfe't dinh dd hay theo lujt ciia nUdc dUdc 
yfeu cau cbng nhan). Mot difeu luu y nfla la Hifep djnh vdi Algeria khbng 
cd difeu chinh v^n dfe lujt ap dung va quyfen tai phan trong cac quan hfe 
dan sU. 

(iii) Ciing mdt tranh chdp, giaa ciing cdc bin duong sif 
Cac hifep dinh quy dinh difeu kifen nay nhu sau: 
Qubc gia dupc yfeu c^u chua ban hanh ban an, quyfet dinh cd hifeu 

lac vfe ciing mbt vu vifec gifla cUng cac bfen dUOng sy.''*'. HoJc nfeu qudc 
gia dupc yfeu c^u cbng nhjn da ban hanh ban an, quyfet djnh cd hifeu 
lyc rbi thi ban an, quyfet dinh caa toa an nUdc ngoai khdng dUdc mau 

Hifep dinh vdi Nga fDifeu 53(2)), vdi Ba Lan fDifeu 45(a)), vdi Belanis (DiSu 58(2). vdi Ukraine 
^ifeu 44(3), vdi Mdng CO (Difeu 47(c), vdi Kazakhstan (Difeu 25(1)). vdi Campuchia (Difeu (1)). 
Hifep dinh vdi Phap ^ifeu 21(1}). 
Difeu 18 Hifep dinh vdi Trung QuOc quy djnh- "I. D^ tlnic hifn Hifp dinh ndy, Toa dn aia m^t trong 
hai Bin kf kA ra qiiy^t dpih si dufc coi Id co thdm quy^n ddi voi vu vifc. n6i * 
/) Bi don cd noi thubng Ini hodc tam Ini trin ldnh thd aia Bin ky kit do Ufi thdi di6n bdt ddu tiin 
hdnh tiinb tif td tttng; 
2) Bi don CO CO quan dni diin trhi lanh thd aia Bin fey M do tai thoi di6n bdt tidn tnnh ty t^mng; 
3) Bi dOn dd didp nli4n mdt cdch rd rdng biing vdn bdn t^ thSn quyin aia Toa dn aia bin ky M do; 
4) Bi don tham gia tranh tmg md khdng co y kiin v'i thdm quyin cua Toa dn, 
5) Trong truong hpp tranh chdp vi hpp ding, md hpp ddng dd dupc ky kit trin lanh thd aia Bin 
ky kit do hodc da hay se dupc thuc hi^n d do hoac dii tupng dupc tranh chdp hi^ co trin ldnh thd 
aia Bin ky kit do, 
6) Trong tnidng hop piidt sinh trdch nhi(in ngodi hpp ddng, hdnh vigdy thi^t h^i hodc hdu qud aia 
hdnh vi ndy xdy ra ttin lanh thia'ia bin ky kit do; 
7) Trong trU'Ong hap liin quan din quy chi nhdn thdn, duong sv cd noi thubng tni bode tam tni 
trill ldnh thd aia Bin ky kit do; 
8) Trong tnlbng hpp liin quan din nghia vu cdp dudng, ngubi cd nghia vu cd nai thubng ini hodc 
torn tru trin ldnh thd aia Bin ky kit do; 
9) Trong trudng hap thita ke, ngubi chit co noi thubng tm hodc co phdn tdn di san trin lanh thd aia 
bin ky kit do tifi thbi diim ngubi ndy chit; 
10) Bdt dpng sdn Id ddi tuang aia vv tranh chdp ndm trin lanh tiida'ia Bin ky kit dd. 
2. Cdc quy dinh tai khodn 1 Dihi nay khdng dupc xdm hai d6i IMH quyin xei .vii riing bifi diigcplidp Imji 
aia mdi Bin ky kit quy dinli. Hai Bin ky kit si ihdng bdo dio nliau bdng vdn bdn qua duong ngogi giao cac 
quy dmh liin quan din thdm quyhi xel xd riing bi(t dupc phap ludi cda nuoc mmh quy dfnh ". 
Hifep dinh vdi A^eria ^ifeu 16(a)) 
Hiep djnh vdi Sec - Slovakia (Difeu 47(c)), vdi Nga (Difeu 53(4}). vdi Trung QuOc (tJifeu 
17(4)), Vdi Ukraine ^ifeu 44(2)). vdi MOng CO (Difeu 47(b))-
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d i u ^ vdi ban an, quyfe't dinh trong nade dd.^' Mbt sd hifep dinh khbng 
yfeu cau ban an, quyfet dinh cua qudc gia dadc yfeu cau cbng nhan da cd 
hifeu lyc,^« hoac qudc gia dupc yfeu c^u cdng nhjn chUa cdng nhin mdt 
ban an vfe cting vy vifec ta qubc gia thU ba,"^ hoJc vy vifec da cd hieu lyc 
phap lujt trudc khi dapc thu ly tai qudc gia dupc yfeu cSu cbng nhjn,^" 
hoJc Tba an nudc ngoai thy ly vu vifec dd trudc khi qubc gia dapc yfeu c^u 
cbng nhjn thy ly nd,^' hoJc Tda an nade dapc yeu cau cdng nhjn chua 
thu ly vy vifec dd tai thdi difem cd don yeu c'au cdng nhjn ban an, quyfet 
djnh nUdc ngoai.^^ 

Hifep dinh vdi Belarus, Kazakhstan, Campuchia yeu cau ca ba difeu kien 
trfen nhu sau: i) vao thdi difem nhjn ddn yfeu cSu cbng nhjn va cho thi hanh, 
chua cd ban an, quyfet dinh da cd hifeu luc phap lujt vfe cung vy vifec tUpng 
ty ciia Tba an ciia bfen dapc yfeu cau, li) hoJc ciia Tba an cua nUdc thfl ba 
da dUdc Tba an cOa Bfen dUdc yfeu c^u cdng nhjn cho thi hanh, iii) hoJc 
Toa an c^a Bfen dupc yfeu c^u chua thy ly hoJc xem xet vfe cung vy vifec." 

(iv) Yiu cdu vi ludt dp didng 

H^u hfet cac hifep dinh khdng quy djnh difeu bfen vfe lujt ap dyng dfe 
giai quyfet nbi dung vy vifec. Hifep dinh vdi Cbng hba Sec va Slovakia quy 
dinh r^ng ban an, quyfe't dinh phai dya trfen lujt ap dyng dupc quy djnh 
trong Hifep dinh.^" Dieu dd cd nghia la chi nhflng ban an, quyfet dinh vfe 
nhang quan hfe dJn sU dupc quy dinh trong difeu Udc mdi cd thfe duOc 
cdng nhjn, thi hanh, hoJc nfeu hifep dinh khdng quy djnh thi ap dyng trfen 
cd sd quy dinh ciia phap lujt trong nade ciia qudc gia dupe yfeu cau.^^ 
Hiep dinh vdi Nga chi quy dinh difeu kifen vfe lujt ap dyng dbi vdi nhflng 
vy vifec ma phai ap dung luat cua qube gia dupe yeu e^u cbng nhjn, 
nhung nfeu Tba an ap dyng lujt ciia nude minh ddi vdi vy kifen, thi ve cSn 
ban lujt da dupc ap dung khdng khac so vdi lujt c^a nUdc dupc yfeu e^u 
cdng nhjn.^'' Hifep djnh vdi Lao quy dinh ban an, quyfet dinh nude ngoai 
phai khdng dupe trai vdi phap lujt cUa nUde dupc yfeu cau cbng nhjn.^^ 
Hifep dinh vdi Phap yfeu c^u r^ng lujt ap dyng la lujt dupc chpn theo 
nguyfen tac chpn lujt dupc cdng nhjn bbi nUdc dupc yfeu c^u cdng nhan, 

" Hiep dinh vdi Hungary (Difeu 55(2)), vdi Bulgaria (Difeu 54(c}) 
*" Hifep djnh vdi Cuba (Difeu 52(2}), vdi Phap ^ifeu 21(6)), vdi Ba Lan (Difeu 45(e)). 
" Hifep dinh vdi Czech- Slovakia ^ifeu 47(c)), vdi Nga (Difeu 53(5)}, vdi Trang QuOc ^ifeu 

17(4)), vdi Uo (Difeu 45(3)), vdi Phap (DiSu 21(6)). 
^ Hiep d|nh vdi Bulgana (Difeu 54(c)). 
=' Hifep djnh vdi Ba Lan (Difeu 45(f)} 
" Hifep djnh vdi Nga (Difeu 53(4)}, vdi Trung QuOc (Difeu 17(4)), vdi Lao (Difeu 45(3)), vdi 

Ukraine (Difeu 44(3)}, vdi Mdng Co ^ifeu 47(b)), vdi Phap (Difeu 21(6}). 
"^ Hifep dinh vdi Belarus ^ifeu 58(4}(5), vdi Kazakhstan (Dieu 25(4)), vdi Campuchia ff)ifeu 22(4}. 
" Hiep dtnh vdi Czech- Slovakia (Dieu 47(d)). 
'̂  Hiep dinh vdi Belaras ^ifeu 58(6}. 
^ Hiep dinh vdi Nga (Difeu 53(6)} 
" Hifep d|nh vdi Lao (Difeu 45(3)) 
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hoJc nfeu lujt ap dung khdng phai la lujt dapc chpn theo nguyfen tac dd 
thi kfet qua xet xxi phai gibng nhau.^^ 

(v) Yiu (^u vi tha tuc ting di}t 
Mdt sb cac hifep dinh yfeu ciiu ring bi ddn, ngubi d^i difen bi ddn da 

dupe trifeu tJp hpp diUc va trong trubng hdp ban an, quyfet dinh vang mjt 
bi ddn {default judgment), giay tnfeu tJp ra tda an phai dapc tbng d ît hdp 
thfle va trong thbi gian c ^ thifet dfe bao dam quyfen lpi cua bi ddn.'** Nhifeu 
hifep dinh chi yfeu c^u vin dfe tdng dait trong trudng hpp ban an, quyfet 
dinh vang mat bi dPn."* De xac dinh thfe nao la tbng dat kip thbi va hpp 
thfle, mbt sd hifep dinh quy dinh thfl tyc tbng d ît la dieo quy dinh ciia cac 
hifep djnh dd,^' hoJc theo lujt ciia nUdc ban hanh ban an, quyfet dinh dd , " 
hoac yfeu cUu vifec tdng d?t phai thuc hifen dfen di'ch than bi ddn.^^ Mbt sb 
hifep djnh 1^ khdng quy dinh yfeu c^u tbng d ît hpp thfle va kip thbi theo 
quy dinh ciia qube gia ban l^nh hay qudc gia dupc yfeu cin.^ Pjfeng hifep 
dinh vdi Lao quy dinh i^ng bi ddn hoJe dai difen hpp phap phai tham gia 
phifen tba. Difeu dd cd thfe dupc hifeu la ban an, quyfet dinh vang mat h\ 
dpn sfe khbng dupe cbng nhjn.^^ 

(vi) Yiu cdu vi trdt tif cing 
HSu hfet cac hifep djnh dfeu quy dinh i ^ g vifec ebng nhjn, thi hanh 

ban an, quyfet dinh nUdc ngoai phai khdng phUdng hai dfe'n chu quyfen 
hoJc an ninh hoJc trJt ty cdng hoac nhang nguyfen tdc cd ban ciia phap 
lujt cfla nUbe dUdc yfeu cSu cdng nhjn, thi hanh.^ 

4. Th^ tuc cflng nhdn va thi hanh 
Dbi vdi cac hifep dinh cd phJn bifet ban an, quyfet dinh cd tinh eh^t tai 

san va ban an quyfet dinh khdng cd rinh eh^t tai san, thi cac hifep dinh nay 
dfeu quy dinh ban an, quyfet dinh khbng cd tinh ch f̂t tai san va khbng can 
thi hanh sfe dapc cbng nhjn rr^ khbng c ^ thii tyc djc bifet gi. 

=" Hifep dinh vdi Phap (Difeu 21(2}). 
'̂  Hiep d;nh vdi Phap ^ifeu 21(4)), vdi Algeria (Difeu 16(2)), vdi Kazakhstan (Difeu 25(2}), vdi 

Campuchia (Difeu 22(2)), 
*" Hifep dinh vdi Trung QuiSc pifeu 17(3)), vdi Bulgaria (Difeu 54(a}}, vdi Cuba (Difeu 52(1)). 

vdi Hungary (Difeu 55(1), vdi Mdng C6 (Di6u 47(a)}, vdi Ba Lan (Dieu 45(b}). vdi Ukraine 
(Di6u41(l)). 

" Hifep dtnh vdi Bulgaria (Dieu 54(a)}, vdi Cuba (Difeu 52(1)), vdi Hungary (Difeu 55(1) 
" Hifep djnh vdi Trung Qudc ^ifeu 17(3)), vdi Algena (Difeu 16(2)). vdi Kazakhstan (Difeu 

25(2)), vdi Campuchia (Difeu 22(2}}. 
" Hiep djnh vdi Sec - Slovakia ^ifeu 47(l)(e}. 
" Hifep dinh vdi Nga (Difeu 53(3)}, vdi Bularas ^ifeu 58(3), vdi LJkraine (Difeu 44(1)), vdi 

M6ng Cd (Difeu 47(a)). vdi Phip (Difeu 21(4)) 
SS Hiep djnh vdi Lio (Difeu 45(4}) 
"̂  Hifep dinh vdi Sec - Slovakia ^ifeu 47(l)(f}, vdi Ba Lan (Difeu (45(d)). vdi Trang Qudc (Difeu 

9), vdi Lio Pifeu 45(5)), vdi Ukraine (Difeu 17). vdp Phap (Difeu 21(5)). vdi Nga (Difeu 17). 
vdi Mdng C6 (Difeu 16), vdi Hungary (Difeu 17), vdi Belarus (EHfeu 19). vdi Algeria (Di^u 
16(d), vdi Kazakhstan (Difeu 25(5)), vdi Campuchia (Difeu 22(5). Hiep dinh vdi Cuba, vdi 
Bulgana khdng quy dinh vfe via dfe niy. 
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Ddi vdi ban an, quyet dinli cd tinh chat tai san va ddi vdi nhflng hi«p 
dinh khdng cd siJ phan bi6t gifla ban an, quyft djnh khdng cd n'nh chat 
tai san va ban an, quyft dinh cd tinh chft tai san, thi h'Ju het cac hiap djnh 
diu quy dinh thfl tuc cdng nhan, thi hanh la se do lujt cfla nudc dfldc 
yeu cau cdng nhJn quy dinh. H b so ySu ciu cdng nhin, thi hanh ban an 
thubng bao gdm don y«u cau cbng nhan, thi hanh va cac gify td kem theo 
tiiy theo quy dinh ciia tflng Hiep djnh nhfl: ban sao ban an, quyft dinh 
nudc ngoai; chiing ciS chflng minh ban an da cd hieu luc phap luat va cin 
duoc cdng nhjn, thi hanh; chflng ci! chflng minh ring tda an nudc ngoai 
da tdng dat thdng bao vS vu kien hdp le va kjp thdi cho bj don.. . Cac 
hiep djnh thubng quy djnh ddn yeu ciu va cac gjiy td nay se duoc gtli d & 
Bb Tu phap cfla qudc gia duoc ybu ciu cbng nhin va thi hanh di chuyin 
cho Tba an cd th im quySn cfla qudc gia dd. Mdt sd hiep djnh quy djnh 
ben yeu ciu cd thi nbp ddn true tifp cho Tba in cd tham quyin cua nudc 
duoc yeu ciu cbng nhjn. 

Tft ca cac hiep djnh dSu quy djnh nguyen tic cbng nhjn va thi hanh 
ban an nudc ngoai la Tba an nudc duoc yeu cau cdng nhjn chi ki im tra 
ddi chiiu ban an, quyit djnh cua Tda an nudc ngoai va cac giay td kem 
theo vdi cac quy djnh cfla hiip djnh. Tda an nfldc dfldc y iu ciu cdng 
nhjn, thi hanh khdng dfldc xet xfl lai nbi dung vy viic. 

5. Binh l u ^ 
Cac hiip dinh tfldng trd tfl phap trong dd cd ndi dung quy djnh v i 

viic cdng nhjn, thi hanh ban an, quyit djnh dJn sfl cua Tba an cua nudc 
ky kit cd nhflng quy djnh chi tiit khac nhau v i pham vi, diiu kiin va thfl 
tyc cdng nhjn va tlii hanh. Sy khac biit dd cd th i din d in nhflng khd 
khan trong viic ap dung. So vdi sb luong khoang 200 qudc gia va vflng 
lanh thd ma Viit Nam co quan h i dan sU, thuong mai, lao ddng, diu tu" 
thi sd Ifldng cac blip djnh tr in chfla dap flng dfldc yifl phat sinh tfl viic 
cdng nhjn, thi hanh ban an ciia tba an cac nfldc cd quan h i dJn sfl, thuong 
m^, lao ddng, d iu tfl vdi Viit Nam. Do dd Viit Nam se cin phai dam 
phan ky ki t th im nhflng diiu U6c qudc te mdi. 

Viic ky k i t hoic gia nhjp mdt diiu udc qubc t i da phudng si giup 
tJng hiiu qua cfla viic cdng nhjn va thi hanh ban an cfla Tba an nudc 
ngoai. Tuy nhi in, h i in nay chi cd hai diiu flde qudc tc da phudng v i 
cdng nhjn, thi hanh ban an cua Tba in nUdc ngoai thanh cbng nhi t 
la Cbng udc Brussels n l m 1968 ma hi in nay la Brussels I Regulation 
(recast) N o 1215/2012 (ngay 12/12/2012) cfla Lien minh chiu Au (EU) 

Bo c6ng thudng, "Un Jau ti^n cdng bd Bdo cao xvii nliSp khiu Vi$t Nam 2016" 131: 
http;//www,moit.gov.vn/web/guest/tin-chi-Eiet/-/chi-neE/lan-%C4%91au-tien-cong-bo-
bao-cao-xuaMhap-khau-viet-nam-2016-109591-22.html, truy cjp ngay 6/3/2018. 
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v€ quyfen tai phan va c6ng nhan thi hanh ban an, quyfet dinh trong linh 

vtlc dan SM, thucng mai ap dyng trong cac niidc thanh vien Lifen niinh 

chau Au^^ va Cong Udc Lugano nSm 1988 ma hien nay la C6ng lific 

Lugano 2007 {ngay 30/11/2007) ap dyng git3a cac nudc thanh vifen E U 

va cac nudc thanh vifen cua khu vyc thiidng mai tu do chau Au.'' ' H6i 

nghi The Hague da dat dildc nhflng c6ng udc da phuong hfen quan dfe'n 

vin dfe cdng nhSn, thi hanh ban an Toa an nildc ngoai trong ni6t s6 

linh vUc.™ Tuy nhifen, s6 lUdng thanh vifen tham gia cac cdng lidc nay 

khdng nhieu. Hdi nghi The Hague vin tife'p tuc xiic tifen dfe xiy dyng 

mdi nhang cdng ydc da phydng lifen quan dfen cdng nhan thi hanh ban 

an Toa an nydc ngoai, dac biet d6i vdi ban an vfe d in sy, thydng m?ii. 

Difeu nay dUdc the hifen trong dy an "Foreign judgment'' khdi ddng lai tU 

nam 1991 va kfe't qua la sy ra ddi ciia Cdng ydc The Hague vfe chon toa 

an (Convention on choice of court ngay 30/6/2005).^' G i n day nhlit, 

vin dfe trfen lai dydc khdi ddng va mdt cdng ydc mdi vfe cdng nh^n va 

thi hanh ban an nydc ngoai trong linh vyc dan sy ho^c thUdng mai da 

dUdc thdng qua vao thang 7 nam 2019 va dang md ra cho tat ca cac nydc 

trfen thfe gidi tham gia.'^ 

'"' Regulation (EU) No 1215/2012 the European Parhament and of che Council of 12 
December 2012 on junsdiction and the recognition and enforcement of judgments in 
civil and commercial matters, Xem: https //eur-lex.euiopa.eu/legal-content/EN/ 
ALL/'uri=celex%3A32012R1215, truy cJp n ^ y 6/1/2020; Du Nggc Bich, Quy^n tdi 
phdn va cdng nhdn thi hanh bdn dn ddn su, thuang mtji cUa tba dn trong Liin minh chdu Au -
Nhiing tac dpng ddi vdi cdng ddn, phdp nhdn Vi(t Nam. Nxb. D31 hpc quoc gia Tp Hb Chf 
Mmh, nam 2019. 

"' Lugano Convention on jurisdiction and the recogmdon and enforcement of judgments 
in civil and commercial matters, https://eur-lex.europa eu/!egal-concent/EN/ 
ALL/?uri=CELEX%3A22007A1221%2803%29, truy cJp n^y 6/1/2020. 

'" Xem danh sach cac c6ng Udc The Hague taj. https://vv\vw.hcch.net/en/instruments/ 
conventions truy cJp ngjiy 16/04/2020. Lifin quan dtfn vfo d& c6ng nh|n, thi hanh ban an, 
quyifc dinh nildc ngoai co cac cfing Udc; 
1 Convention ofl February 1971 on the Recognition and Enforcement of Foreign Judgments 
in Civil and Commerciai Matters 
2. Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations 
3. Convention of 2 October 1973 on the Recogmdon and Enforcement of Decisions Relatmg 
to Maintenance Obligations 
4. Convention of 14 March 1978 on Celebranon and Recogmdon of the Validity of Marriages 
5 Convennon of 19 October 1996 on Junsdiction, Applicable Law, Recogniaon, Enfdrcement and 
Co-operation m Respect of Parental Responsibility and Measures for die Protection of Children 
6. Convention of 30 June 2003 on Choice of Court Agreements 
7. Convention of 2July 2019 on the Recognition and Enforcement of Foreign Judgments in 
Civil or Commerciai Matters 

" Xem- Hague conference on pnvate international law. Choice of Court section, http5://\v\vw hcch 
net/en/mstruments/conventions/speciahsed-sections/choice-ot^court, tmy c4png3y 6/1/2020-
Du Ngoc Bich, Recognition and enforcement of foreign judgments in ami and commercial mailers A 
proposal for Vielnam, Hephaestus Publishers The Netherlands, 2006, tr. 135 - 190. 

^' Convention of2 July 2019 on the Recogniaon and Enforcement of Foreign Judgments in 
Civil or Commerciai Matters, https://\vww.hcch.net/en/instniments/convcntions/fiiU-
text/=cid=137, truy cJp r ^ y 16/04/2020, 

https://eur-lex.europa
https://vv/vw.hcch.net/en/instruments/
https:///vww.hcch.net/en/instniments/convcntions/fiiUtext/=cid=137
https:///vww.hcch.net/en/instniments/convcntions/fiiUtext/=cid=137
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C) khu vyc cMu A, cung da co mdt s6 nghien ci3u dfe xuj't cho viec vifec 

k^ kfet mdt cdng Mdc da phydng cho Cdng ddng LAWASIA^^ va de xuat 

cho ASEAN''' nhyng cho dfen nay vln chua thanh hifen thyc. Gan day nha't, 

Vifen lu^t thydng mai chau A {Asian Business Law Institute) tai Singapore da 

khdi dOng l^i dy an "Foreign judgment" vdi muc di'ch xiy dyng Bp nguyfen 

tac vfe cdng nhan, thi hanh ban an tda an nydc ngoai tai chau A.̂ ^ 

Nhy vay, vifec mong mudn co mdt cdng ydc da phydng vfe vâ n dfe 

cdng nhan, thi hanh ban an Toa an nydc ngoai dydc nhifeu qudc gia tham 

gia la mdt thyc tfe' khach quan. Tuy nhifen, dfe xay dyng dydc mOt cdng 

\i6c nhy thfe" khdng phai dfe dang va m^t nhifeu cdng sdc, thdi gian. Do dd 

trong thdi gian tdi vifec ky kfe't cac hifep dinh song phydng vfe cdng nhan, 

thi hanh ban an nydc ngoai la mOt giai phap truyfen thdng ma Vifet Nam 

cd the thyc hifen. Vifet Nam cln nghien ci3u xay dyng mot md hinh hifep 

dinh song phydng mdu vfe va'n dfe cdng nhan, thi hanh ban an Toa an nudc 

ngoai dfe lam cd s6 ban dlu trong vifec dam phan vdi cac nUdc. Difeu nay se 

giiip giam thifeu thdi gian dam phan, khdng cd qua nhifeu khac bifet trong 

cac hifep dinh song phydng ky sau nay va giiip cho vifec ap dung thuJn 

loi hdn. Dfe xay dyng mdt md hinh hifep dinh mau nhy thfe, Vifet Nam 

cln nghifen ciiu cac difeu ydc da phydng thanh cdng khac nhy Brussels I 

Regulation, Lugano Convention 2007 va ^ n day nhait la Cdng ydc The 

Hague thfe hfe mdi nam 2019 nfeu trfen. • 
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