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Tomtit 
Xem xet trdch nhiim cCia bin viphifm nghia vu hap ddng do stf thay dit ca bdn aia liodn cdnh trong 
khudn khi Cdng udc Vienna ndm 1980 v'e mua bdn hdng hda quic ti (CISC) ludn la mdt thil 
thdch dii vdi caeca quan gidi quyit tranh ch^p. Bdi le, CISG khdng quy dinh cu thi vi trudnghpp 
thay dii ca hdn hodn cdnh vd ddy cang Id tiin di ddn din nhang tranh cdi aia giai hpcgid trong thbi 
gian qua vi sif ghi nh4n hoc thuyit trong khudn khi cdng udc. Tiieo tdc gid, vi(c CISG phii nhda 
trubng hap thay dii ca bdn hodn cdnh se co tdc ddng lon din sif phdt tnin ud tdm dnh hudng aia 
cdng udc ndy dii vdi thuang mai quic ti. Do do, nghiin aiu ndy se tdp trung vdo nhiing ca sd phdp 
/y vaphdn tich nhang quan diim ^ng hd sughi nhdn diht chinh hpp ddng khi hoan cdnh thay dii 
(hardship) nha mdt ndi dung dupc di^u chinh bdi CISG cUng nhu nhang biin phdp phdp lyphii hpp 
dii vdi Stf m4t cdn bdng ca bdn aia hpp ddng thay w cha phep miin trie trdch nhiim dto bin vi pham. 

TCI khoa: miin trii trdch nhi^m, stf thay dil ca bdn ctia hodn cdnh, biin phdp khdc phtfc thi^t hgi, diiu 
chinh hop ddng, tdi ddm phdn hpp ddng 
Abstract 

Evaluating the liability of the contract breach due to basic changed drcumstancxs in CISG 1980 has 
long been considered as an obstacle lo the Tribunals As there is no explicit nde in the CISG for 
situations of hardship, the problem has been recently debated among sdiolars as of whether this term 
shall be governed by this Convention. From the author's perspective, the denial of hardship in CISG 
1980 imuld make a devastating impact of the development of this Convention on intemational 
trade. Hence, this article analyzes certain advocates of introdiiang the concept of hardship into the 
CISG, then applying the appropriate legal measures to maintain basic balance of contract instead of 
exemption of party's liability for a breach of contract 

Keywords: exemption, hardship, reasonable measure to mitigate loss, adopte contract, reiiegotiaaon of contract 
Ngay nhan bai: 10/02/2020 Ngay duy^t dang: 01/7/2020 

1. Sy ghi nhan cda CISG ddi vdi nhOng thay ddi cd ban cda hoan canh 

Do CISG khdng cd quy dinh cu thd nao ^ nhgn vd rfiugt ngfl "trd ng^i" 

hay "su thay dSi ca hdn cda hodn cdnh" (hardship) ndn cd sd duy nhSt d^ mdt bdn 

vi pham n ^ a vu hpp ddng vidn dan khi hp ggp phai dnh hudng hardship chinh 

la Didu 79 CISG vd midn ttii trach nhidm. Ndi dung phan nay sd phan u'ch kha 

nang ap dung va nhiSr^ difeu kidn cUn dida man nham lam ro si; ghi nhan cua 

CISG dd'i vdi hardship. 

i.i. Nhttng thay dSi cO hdn too thdnh trd ngai ddi vdi viec th^fc hipi nghia mf 

Trong qua ttinh soan thao CISG, dai didn cua cac qud'c gia tham gia vao 

qua trinh nay da ghi nh^n r ^ g Didu 79 dilpc x4y diing nhhm di&u chinh vSh d& 

lidn quan dd'n s\f kidn b^t kha khang c h ^ g han nhu thidn tai, chid'n tranh, khdng 
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bd.... Theo dd, Didu 79 CISG quy dinh ring bdn vi pham n^~a vy hop ddng 
se khdng phai chju trach nhidm ndii bdn nay chiiiig minh dupc minh g^p phai 
mpt ttd ngsii. Thi4t ngfl nay dilpc danh gia la linh hoat va cd phgm vi rdng hdn 
nhieu so vdi thudt ngfl bat kha khang hay cac thuSt i ^ tUdng tî  dUde su dyng 
trong nhifeu hd thdng phap ludt qudc gia. Do dd, cac tnidng hpp thay ddi hoan 
canh lam m£t can bang hpp ddng hoan toan cd th^ thudc pham vi difeu chinh 
cda Difeu 79 CISG.' Vfe cd ban, nhkn vidn din thanh cdng hardship ttdn cd sd 
Difeu 79 CISG, bdn vi phjm c ^ phai chdng minh rang hp khdng thi ]dim soat 
dupc tnidng hdp hardship cQng nhu khdng th^ mdt each hpp ly d\i doan dUpc 
trd ngjii nay khi giao ket hdp ddr^ hay khdng thd khic phyc dupc ttd ngai ho^c 
hd qua cua nd.^ 

Nhgn djnh vfe nhiing difeu kidn midn trd ttach nhidm, Difeu 79 CISG da ap 
dat mdt quy t^c vd ctmg chat chd. EHfeu nay da ttlng dupc xac nh§n qua nhan djnh 
eda Ban thu ky soan thao CISG. C y thfe: "Tdt cd nhitng ird ngifi lihn nciiig ddt vdi qua 

trinh thtic hien hop ddng dht cd thddu dodn dugc dudi mdt gdc dd nlidt dinh. \hutig trd ngifi 

nhu chi6j tranh, bao td, hda ho^n, nhang lenh cdm cUa diinh pirn, hay vi^c dmh dti cCta 

dubng thUy qudc tddSu da xdy ra trong qud khU va dht cd thiduoc du dodn tai diht trong 

tuong lai. Do dd, trong ngCt cdnh aia hap ddng, cdc ben vdn aim kei thuc hien nghia vu cUa 

minh dii biei rdng nhttng trd ngt/i nhu vdy ludn ludn cd thd xdy ra.'" Gh i chep cda Ban 

thu ky tai khing dinh cac bdn khi thyc hi$n r ^ ^ vy hpp ddng sd cd mot trach 
nhidm vd ciing Idn va ngay ca khi bfen nay gJp trudng hpp ba't kha khang thi bdn 
vi ph^m vto cd thfe khdng dupc mi^n trach nhidm. Bdn canh dd, kha nang kifem 
scat cOng nhu nSng lyc khic phuc ddi vdi nhUng khd khan vfe kinh te thudng se 
dupc quy tlmih rui ro danh cho cac bdn thyc hidn n^iia vy. Nhu v§y, cac giai 
thich nay da nhah ni?nh sy khach quan mdt each myfet ddi cua trd nggi. Difeu nay 
ddng nghianhung khd khan vfe kinh tfe anh hudng den vide thyc hidn hdp ddng 
dfeu bj xem nhe, thjm chi bi bd qua cho dU nhflng trd nggi nay vd cung khd dy 
doan ddi vdi bdn vi phgm hdp dbng. Xu hudng giai thich Didu 79 nhu trdn tror^ 
mdt thdi gian da ^ n nhy logi bd liardship khdi phgm vi cda CISG. 

Khdng ddng dnh vdi nhang quy tic trdn, hpc gia Larry A. Dimatteo da phd 
phan each giai thich va ap dyng Difeu 79 CISG theo ghi nhin cua Ban thu ky 

' Nguyen Chi ThSng. "Thyc hi^n hop dftng khi hota canh thay doi theo C6ng udc Vienna 
1980", H(1i tbao .""Nghiin cuu Cdng uoc Vienna 1980 vi hpp ding mua bdn hdng boa quit ti - Trdch 
nhiim phdp ly do vi pliam bap ddng mua bdn tidng lioa qudc li Truong Dji hpc Li4t TP Hb 
Chi Minh, 2015, tr 182; Scott D Slater, "Overcome Hardship: The InappUcability of the 
UNIDROIT Prmciples" Hardship Provisions to CISG", 12 FUl.J bill L 231. 1998; Denis 
Tallon, Commentary on the International Sales of Law. Tbe 1980 Vieiino Convention, Amde 19 
doan 1.3, 1987. Hans Stoll, Peter Schlechmem, Commeniarj on the L'\ Convention of the 
International Sale of Goods, 2ed. Oxford, Art 79 dojn 39, 1998 

'- Di&u 79 (1) CISG. 
^ Secretariat Comnientaiy, "Gmde to CISG Amcle 79" Comment 5; UNCITRAL Secretanat 

CoHinie'i'iry on ttie Draft Convention on Contracts for Intmiaiional Sate of Goods, U.N. Doc. A/ 
Conf 97/5, 1978. tr. 55. 
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sogn thao. Hpc gia my da phan bidn bang each gia dinh rang sy thay ddi cua hoan 
canh cd thfe din dfeh nhflng ganh n^ng phi ly ddi vdi bdn cd nghia vy ttong hpp 
ddi^ ttong khi sy kidn nay cd thfe se khdng giy ap lyc nao dd'i vdi bfen cd quyfen." 
Hpc gia tid'p tyc danh gia i ^ g n€u tife'p tyc ap dung cac phan dch trd ngai theo 
Difeu 79 CISG mdt each khach quan tuydt ddi nhy binh luan cua Ban thu ky thi 
quy djnh nay se ttd thanh mdt khuyet didm ldn cda Cdng Udc .' Nhu vay, c^u 
hoi ma'u chdt ma Larry A. Dimatteo da dgt ra chinh la: CISG da n ^ m logi bd 
hardship khdi phgm vi difeu chinh cua edng udc? Tra ldi cho van dd nay, ttong fan 
hpp thy 11 tgi Vu Han, Trung Qudc, Hdi dbng tu vaii CISG da thdng nhat va 
phat l^nh V ki6i sd 7, theo dd: "Mdr su thay ddi hodn cdnh md cdc bin khdng lubng 
trudc dugc xdy ra khiin cho vik ihifc hiin hop ddng trd nin khd khdn han (hardship), cd 
thi'dugc xem Id mdt "trd ngcii" tai Di'iu 79(1) CISC Ngdn ngU aia Dihi 79(1) khdng 
thi hiin ro rdng "su trd nggi" ttk Id nhung su kiin lam cho viic thuc hiin hgp ddng trd nin 
khdng thi. Chinh vi thi', ndu mdt bin roi vao hoan cdnh hardship cd thi dugc miin trdch 
nhiim,"'' Tfl dd, bdn vi pham nghia vu c6 thfe vidn din sU chay ddi cda hoan canh 
lam cd sd mifen trach theo quy dinh Difeu 79 CISG. Cac Tda an cd tham quyfen 
giai quyfet tranh chip Hdn quan dfeh trach nhifem cua bdn vi phgm do hardship 
cting da ttfe'p c^n theo djnh hudng mdi nay cda hdi dbng. Thyc tifen, Tda an da 
nMn djnh rang Didu 79 khdng chi ap dyng cho nhflng trUdng hpp lifen quan dd'n 
nhflng tac nhan bfen ngoai phi ty nhifen (tUdng ty nhy sy kidn ba't kha khang, hay 
tudng ty) ma cdn ddi vdi nhung thay ddi xao ttdn vfe mjt kinh td'anh hudng dfen 
vide thuc hifen hpp dbng.' Tfl dd, cd thfe nhan dinh liing sy cdng nhan ddi vdi 
hardship dieo Didu 79 CISG da d^t nfen mdng cho sU phat tnfen, ttong vide hifeu, 
giai thich va ap dyng ddi vdi difeu lugt nay. 

1.2. Ap dung nguyen tdc hpp ly ddi vdi trudng hpp thay ddi co bdn cAa hodn cdnh 
Didu 79(1) CISG quy dinh rang: "Mot bin khdng phdi chiu trdch nhiim v^ vice 

khdng thuc hiin nghia vu niu viic dd la do trd nggi ndm ngodi khd nang kiim sodt aia hg 
vd mdt cdch hgp If khdng thiky> vgng hg du dodn vdo thbi diim giao kit hop ddng ho4c 
khdng thi khdc phuc dugc trd nggi dd ho4c hdu qud ciia nd. "* Do dd, CISG dat ra ydu 
c^u cho cp quan tai phan khi giai quyfe't cac oydng hpp lidn quan dfe'n kha nang 

Larry A. Dimatteo, "Contractual Excuse Under the CISG. Impediment. Hardship, and the 
Excuse Doccnnes", Pace International Law Review. Vol. 27, Issue 1 Conmierciai Edition. 2015, 
tr 301 
Larry A. Dimatteo, tldd, tr. 303. 
Trfch din 1, Y kiî n sd 7 H^i d&ng tU v^n CISG, Mien trU trach nhiem h6i thudng ihi^t hsi 
theo Di&u 79 CISG, http.//www cisg.law pace.edu/cisg/ClSG-AC-op7.htnil. truy c4p n^y 
01/01/2019. 
Y b^n sd 7 H<.i dbng tu vffn CISG, tldd. 
Nguyen VSn CISG dttijc ghi nhSn trfn trang chii ciia Uncitral, td chde chii tri soan thao va 
quan ly nOi dung cila CISG, ciia Di&u 79 (1): "A parly is not liable for a failure lo perfomi any of 
Ins obligations if be proves that the failure was due to an impediment beyond bis control and that he could 
not reasonably he expected to have taken the impcdimetU into account at the time of the conclusion of the 

0 have avoided or overcome it. or Us consequences " 

http://http.//www
http://pace.edu/cisg/ClSG-AC-op7.htnil
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du lifeu ddi vdi ttd nggi tUdng tu kha nar^ khic phyc dUpe ttd nggi cua bfen vi 
phgm phai dupc xac dinh cin nhic dfen tmh hdp ly cua crudng hpp. Mmh hpa 
cho quan difem nay, nhifeu hpc gia ttfen thfe gidi da dya ra gia thid't vfe con tau dim 
va bdc tranh {Sunken ship case) nhim giai thich vfe tmh hpp ly khi ap dyng Difeu 
79 CISG. Cy dife, tac gia Yasutoshi Ishida da khai quat ring bfen ban va bfen mua 
da giao kfet hdp ddng mua ban mdt bdc tranh, phydng thUc vgn chuyfen b i i ^ 
thuyfen. Trong qua trinh giao hang, con lau vgn chuyfen bye tranh bi chim. Do 
dd, bdn ban khdng the hoan thanh nghia vy hpp dbng. Nfeu CISG dieu chinh 
hpp dbt^ nay, bdn ban se dupe mifen trd trach nhidm ndu chdng minh ttd nggi 
thda man cac yfeu td: (1) khdng thfe kifem soat, (2) khdng thd dU doan khi giao 
kd't hdp ddng va (3) khdng thfe khic phyc. 

Lidn quan dd'n kha nang dy doan, rd rang ttong gia thifet da ndu, ttd nggi 
hoan toan nim ngoai sy kifem soat cda bfen ban tranh, nhung day cd phai mdt ttd 
r ^ cd thfe dy lidu trudc? C ^ luu y i ^g , CISG gjii nh^n nguyfen tic chat che, 
theo dd mdt bdn phai nd luc thyc hidn nghia vy cua minh.'' Cy thfe, mpi sy kidn 
da tflng xay ra dfeu cd thfe tai didn ngan can mpt bfen thyc hifen nghia vy. Nfe'u 
ap dyng nguyfen tic nay, bdn ban phai tihh va dy doan dypc con tau chd bfle 
tranh - ddi tupr^ hpp dbng, cd thfe bi chim. Du v^y, theo tac gia Yasutoshi sy 
kifen nay chi mar^ tinh xac suait, rit it kha nang xay ra. Do dd, mbt ngUdi binh 
thudng ttong hoan canh tUPng ty cd thfe ludng trUde hay dy doan dupc con tau 
chd hang cd thfe bi chim. Cach hifeu nay cflng phu hpp vdi quy djnh cua Difeu 
79(1) CISG.'" Tuy nhifen, vifec khic phyc hfe qua cua ttd nggi cd thfe nam ttong 
kha nang cua bfen ban. Cy thfe, tac gia Yasutoshi da dfe c|p giai phap bfen ban cd 
thfe thud mdt bdn thfl ba dfe true vdt con tau van chuyfen bdc tranh. Tuy nhifen, 
ganh nang tai chmh dfe thyc hidn ydu ciu nay cd thfe qua Idn ddi vdi bfen khdng 
thuc hidn dupe nghia vy. Tic gia nay cur^ da du kifen chi phi nyc vdt khoang 
55 tridu USD, mpt khoan tifen qua nhidu khi so sanh vdi khoan ldi nhan dypc 
khi ban bdc tranh cua bfen ban.'' Hay ndi each khac, bang vifec cdu hp con tau dfe 
tifep tyc thyc hifen hdp dbng, sU diu tu cua bfen ban vao quan hd hdp dbng lidn 
quan da khdng cdn hpp ly. Do dd tac gia bai vifet dng hd quan didm cua tac gia 
Yasutoshi khi cho r i i ^ bUc tranh chim vdi con tau dim la mpt ttd nggi cd dife 
khic phyc dupc, my nhidn gidi hpc gia nhan djnh ring hanh vi nay se lang phi 
mdt each khdng hpp ly. Song, Didu 79 CISG khdng de nghi mdt bfen phai thyc 
hifen mdt vifec phi thudng chi dfe tifep tyc n g ^ vy hpp dbng. Vd cd ban, difeu bat 

Da phan o'ch tji myc 1.1 bai vifi't. 
DiSu 79(1) CISG quy dinh vi khi nang dtf doan ciia hin vi phjm vi tr6 ngji ".V/iH bin kking 
phdi dun trach nbifm vi viic kbing tbuc bi(n ngliJa vu niu vifc do la do trd ngai ndm ngoai khd ning 
kiim soat nio lifvabg mft cdch bop ly klidng thi tiin li(u vao thai diim giao k/i tifp ddng ..", 
Yasutoshi Ishida, "CISG Article 79- Exemption of Performance, and Adaputton of Contract 
Trough Interpretation of Reasonableness Full of Sound and Fur\-. but si^iifymg somethmg". 
Pace International Law Review, Article 3, Vol. 30, Issue 2 Spnng 2018, tr 364-368. 
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nky chi bubc mpt bdn nd lyc hpp ly de thuc hifen vide khic phyc ttd ngai.'^ Thgm 
chi, vifec ydu ciu true vdt con tau dya trdn cd sd bfen ban (bdn vi phgm) cd nghia 
vu khac phyc trd i^gi hoac he qua cua ttd nggi theo Difeu 79 CISG se bi xem la 
mbt hanh vi khdng hpp ly vd tinh kmh tfe.'̂  Dfl viy, cflng cd nhidu quan difem 
phan dbi rang vi hardship cd thfe dupe nhan dinh la nhflng rdi ro vfe kinh tfe, bdn 
cgnh dd theo quan difem chung, nhflr^ rui ro vfe kinh te dge bifet la rui ro vfe gia 
tri cua hang hda thi da dfldc xem nhu mdt phin trach nhifem cua bfen ban phai 
ganh chiu va khbng chuyfen giao eho bfen mua.'* 

Ngflpc lgi, nhifeu quan difem lgi cho ring phai giai thi'ch va ap dyng 
hardship theo Difeu 79 CISG dya trfen mflc dd rui ro va tinh hpp ly trong 
kha nang khic phyc hfe qua cda trd ngai cda bfen vi phgm nghia vu. Do dd, 
ttong chflng myc cd thfe giai thoat cho cac bdn khdi nghia vy cua hpp dbng. 
Cac hpc gii thudng nhan dinh ngypng hpp ly bing thu^t ngfl "gidi hgn chiu 
Id— limit of sacrifire"^^, hay ndi each khac nfeu yfeu ciu khic phuc trd nggi vypt 
qua ngyPng chiu 16 nay thi khdng cbn dupe xem la hdp ly. Va'n dfe cin giai 
quyfet la Hfeu cd can mdt djnh lupng cy the dfe xac djnh mdt sy tSng gia dfe'n 
mflc nao thi se ca'u thanh nfen mdt trUdng hpp mi vide thyc hidn hpp dbng 
ttd ndn qua ning nfe dd'i vdi mbt bfen,'̂  lam thay ddi dang kfe hoan canh cda 
hpp dbng. '̂  Do thyc tifen hfen quan dfen chuin danh cho hardship trong khudn 
khd CISG khdng nhifeu ndn tac gia tham khao tfl ngubn lugt thUdng mgi 
qudc tfe khac. Cy thfe, UNIDROIT'^ lgi ghi nhgn ring vifec xac djnh mbt 
tnidng hpp hardship sfe tuy thudc vao hoan canh, nhUng nd'u ddi vdi nhflng 
hpp dbng mua bin, cac bfen cd thfe Udc Iflpng gia tri thyc hifen hpp dbng bang 
tifen, thi ngypng dfe xac dinh hardship la mdt sy tang hoac giam gia tfl 50% ttd 
Ifen.'̂  Nhifeu chuyfen gia cho ring, ngubng 50% ma UNIDROIT quy dinh la 
khdng hdp ly, con sd nay nfen la 100%.^" Song song, cd nhifeu quan difem cho 

" Niklas Lindstrom, " C h a n g e d Circumstances and Hardship in the In temanonal Sale of Goods" , 

Nordic Law Journal, 2006, h t t p / / n j c l d k / a m c l e s / 2 0 0 6 - l / c o m m e n t a r y l . p d f , m iy cap ngay 

0 1 / 0 1 / 2 0 1 9 ; X e m Yasutoshi Ishida,/Wrf,tr . 366-367 . j , ^ , o r - , „ lAm IWIH 

'^ Y e s i m M Atamer. Un convention on contracts for ibe international sale of goods (CISG), tc. 1601-160« 

" Johan Eiauw, " C I S G Amcles 66-70: Tlus Risk of loss and Passing it". Journal of Law and 

Commerce, (2005-06), tr. 203-217, retrieved from ht tps : / /www.cisglaw.pace .edu/c isg/bibI io / 

erauw.honl , truy cap n ^ y 0 1 / 0 1 / 2 0 1 9 , , , , - ^ 
'^ Peter Schlechtnem and Ingebo:^ Schwenzer (eds). "Art 79 , Commentary on die L.\ Convamn on 

Contract on the Intemanonal Sale of Goods (CISG), Second edinon, Oxtord Univenity press, 2005, tr. 
824 X e m Lovro, The Avaibility of liardship d^ense under UN Convention on Contract for the International 
Sale of Goods (CISG), L,L M Short Thesis, Intemaoonal Business Transaction. Budapest, 2017, tr. 46. 

"• Ingeborg Schwenzer , ' T o r c e Majeure and Hardship in In t emaaona l Sales Contracts" , secnon 
B, 39 Victona University of VVelliiigton Law Review, 2009 . tr 709. 
N g u y e n Chi T h i n g , lH(?, t r . l 8 f r U . T C r o T 
Vi ln qudc ti vi nhit thi hoa phap iu3t nl (Iintemauonal Institute for the Unificanon of Pnvate Law 
/Iinsutut International Pour rumficauon du Droit Pnve ( U N I D R O I T / Vi^n) la t6 chile h^n Chinh 
phd c6 tnj s6 tai R o m e - V . M u c dich hoat dOng cua Vif n l i nghidn ciiu nhu dlu va phuong ph ip 
hi$n d?i hodluit tu, dSc bift la lu^t diUOng mai gifla cac qudc gia va cac nhom qudc gia. 

" C o m m e m N o . 2 on Ar t ide 6.2.2 U N I D O I T Principles. 994 edition 
^ Klaus Peter Berger Private Dispute Resolution in Iiitemalional Business, Vol. II. doan 24-66; X e m 

Brunner , C h n s t o p h , Force Majeure and Hardship under Ckneral Contract Prinaples ^ Exemption for 
Non-Perfomiance in Intemational Arbitraiion. 2009 , tr 428, 

https://www.cisglaw.pace.edu/cisg/bibIio/
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i ^ g ngudng ddi vdi trfldng hdp hardship nfen la 150 -200% gia trj tang giam 
cua hang hda va ndn dypc xem xet dya ttfen thi trfldng npi dia xuat xfl cua 
hang hda.'' Do dd, nhin chung, vifec dgt ra mpt ngudng thd'ng nhift ddi vdi 
hardship dfe ap dung cho tat ca trudng hpp la khdng cbn hpp ly. Tham chi, 
ttong khubn khd UNIDROIT, phifen ban difl 10 cua bp nguydn tac nay da 
bd di dinh mdc 50% cda phidn ban nam 1994 ma thay vao dd la vide dinh 
lupng ddi vdi hardship sfe tuy thudc vao tdng hoan canh.~ Do dd, td ldnh 
nghifem cda hfe thbng UNIDROIT, tac gia cho rang y tudng xay dyng mPt 
dinh mdc chung ddi vdi hardship trong khubn khd CISG se khdng phu hpp. 

Trudc bdi canh nay, Hbi dbng tfl v& CISG da dua ra mbt hudng giai 
quyd̂ C dya vao khia cgnh hpp ly ttong mdi quan hfe hpp dbng cfla cac bfen, dya 
vao sy ky vpng cua bfen cd quyfen dbi vdi kha nang du doan va khac phyc ttd 
nggi cua bdn vi phgm. Nham giai thi'ch cho quan difem nay, Giao sU Famworth 
da dua ra mbt gia dinh. Cy thfe, bfen mua, cd try sd d qudc gia X, giao kfe't hpp 
dbng vdi bfen ban, try sd tgi qudc gia Y. Vifec thanh toan se dypc thyc hidn d 
qudc gia Z, theo ddn vi tidn tfe cua Z. Gia tri hpp dbng la 50,000 ridn Z (ngang 
gia tri vdi 30 kg vang). Sau khi giao kdt hpp dbng, qubc gia Z bj khung hoang 
chinh tri va kinh tfe'. Do dd, ri gia cua tidn Z bl hg thip nghidm ttpng. Cy thfe, 
50,000 tidn Z sau khi khdng hoang chi dang gia 15 kg var^. He qua, bfen mua 
cd lpi vi mua dypc hang hda gia re ttong khi sy syt giam ti gia nay lai la mbt 
khoan Id nghidm ttpng ddi vdi bdn ban.^ Bdn ban hoan toan khbng ggp nhflng 
ttd nggi vat ly nao dbi vdi nghia vy, tuy nhidn giao Inng vao thdi difem nay sd 
h. mdt thifet hgi kinh te' ldn cho bfen nay. Khi cac difeu kifen mifen trach nhifem 
tgi Difeu 79 dypc ap dyng, khung hoang kinh tfe chinh trj d Z khbng thfe kifem 
soat dypc cflng nhy khdng thfe dy doan trudc dupe mdt each rd rang ddi vdi 
cac bfen vao luc giao kfet hpp dbng nhiing bfen ban phai chju mpt khoan Id ldn 
dfe kh^c phyc ttd nggi nay. Do dd, bfen ban khd cd thfe dupc mifen trach nhidm 
trong tnidng hdp nay. Hpn nfla, cho dfl bfen ban cd dflpc mifen trfl trach nhidm 
hay khdng thi day cung khbng phai h mdt kfe't qua mong mudn cda cac bfen. 
VI sau dd, hpp ddng gifla cac bfen sfe cham dflt vi khbng giao hang hda cd thfe 
la mbt vi phgm cP ban. Bdn ban sfe phai fim mdt khach hang dfe ban hang va 
bdn mua dfl nhan dflpc nhflng lpi ich nhit thdi tuy nhidn cd thfe khbng duy 
tri quan hfe thuong mgi vdi bfen ban. Dfe cdu van cho dnh hudng nay, Giao su 
Famv^^orth nhin nhgn ring giai phap nkn d Difeu 8 (1) CISG vfe tuydn bd va 
hanh vi cua cac bdn. Difeu lugt nay quy dinh : "...w cdc nutc dich aia Cdng udc 
nay,-'' cdc tuyin bd'vd lidnh vi aia mdt bin dugc gidi thich theo y dinh cUa bin dd niu 

Ingeborg Schwenzer, tldd. tr.715 -720 
UNIDROIT Principle 2010. Article 6.2.2, comment 2. 
Mi^n ail tiach nhi^m bfti thuSng dii?t hjj do vi phjm hijp d&ng. V ki6i sd 7 nia Hdi dbng Tu 
van CISG, https://www.ci^bw.pace.edu/eisg/CISG-AC-op7.html, truy cJp n^y 27/01/2019 
Bao gdm mifC di'ch xem xet cho im^n trich nhi$m ddi vdi btn vi phjm theo Diiu 79 CISG. 

https://www.ci%5ebw.pace.edu/eisg/CISG-AC-op7.html
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bin kia biit hoge khdng thikhdng biit v^ y dinh dd". Giao su cho ring mpt trong 
nhflng hfe qua phap Iy cua Difeu 8 (1) CISG la khi cac bfen chia se cflng quan 
difem va each nghi thi quan difem va each nghi dd se dupc dung dd giai thich 
chung.^^ Do dd, ttong gia dinh nay, khi giao ket hpp dbng cd gia tri 50,000 tifen 
Z, ngang gia trj vdi 30 kg vang, cac bdn dupc xem nhu hifeu ra da thyc hidn 
giao dich mua ban vdi gia tq nhu ttdn. Khi khdng hoang xay ra, 50,000 tifen Z 
bi giam gia tri xudng cdn 15 kg vang. Do dd, dd duy tri chan gia tri cda hpp 
dbng da giao kfet, hang hda phai dUdc tang gia Ifen 100,000 tidn tfe Z. Ong cflng 
binh lugn i^ng nfe'u cac bdn cd thfe du doan dupc ttd nggi nay thi chac chan 
r ^ g hpp dbng da dupe giao kd't vdi mdc gia da ndu. Do dd, bdn mua, vao vi 
m' cfla mbt ngUdi thbng thudng, khbng the mbt each hdp ly ky vpng bdn ban 
cd thfe tranh dflpc ttd nggi lidn quan. Cach giai thich nay tUdng thich vdi yfeu 
c'au vfe tinh hpp ly quy djnh trong Difeu 79 CISG. Tuy nhifen, theo nhifeu quan 
difem, bdn ban khbng nfen dflpc midn ttach nhifem ttong trfldng hpp rny vi bfen 
nay ttong kha nang vln cd thfe kh^c phyc dflpc ttd nggi. Cudi cflng, Giao sfl 
Famworth nhan dinh nfeu cac Tba an hay trpng cai ydu cau bdn mua thanh toan 
sd flfen 100,000 tifen Z thay vi 50,000 thi se cd hfe qua tfldng ty nhfl difeu chinh 
hpp dbng.^^ Tuy nhifen, CISG khdng cd quy dinh cu thfe vfe bifen phap nay, do 
dd, bng da dfla ra khuyfen nghi dng dya vao tiiih hpp ly tgi Difeu 79 CISG thi 
cac t h i n phan va ttpng tai nfen can nhic ap dyng bifen phap difeu chinh hpp 
dbng nfe'u hp gap phai mdt trUdng hpp hardship. 

Cd thfe nhin nh^n rang, vifec ghi nhgn hardship ttong khubn khd CISG da 
d^t ra mdt nhu cUu cflng nhy mbt can hdi khd khan vfe cd sd ap dyng cua bifen 
phap difeu chinh hay cho phep cac bdn tai dam phan hpp dbng. Mdt sd Tba an 
da g$p phai nhflng trudng hpp hardship ttong khubn khb cbng Udc. Dua ttdn 
nhifeu cP sd, nhflng cd quan nay da ap dyng bifen phap cho phep cac bdn tai 
dam phan hpp dbng. Quyfet dinh lifen quan dypc dua ra da g$p phai nhifeu quan 
difem trai chifeu. Phan tidp theo bai bife't sfe phan tich chi ttfet ve vin dfe nay cflng 
nhfl nb lyc dya ra ldi giai phu hpp cho cdu hdi khd khan dupc dat ra. 

2. Cd sd ap dyng bifin phap difeu chinh hoac tai dam phan hpp ddng 
trong khubn khd CISG 
2.1. Ap difng Dihi 7 CISG nhdm vien ddn phdp ludt qudc gia vd Bd nguyen tdc 

UNIDROIT 
Cho rang CISG khdng didu chinh ddi vdi nhflng hfe qua phap ly ttoi^ 

trudng hpp hardship, mbt sb Tda an qubc gia khi giai quyfe't tranh ch^p lidn quan 
da ap dyng quy phgm va hpc diuyfet cfla phap luat qudc gia dfe difeu chinh cho 

~' E. Allen Famsworth, '-Interpretation of Contract: Artide 8'*, CM. Bianca et al, Commentary 
on the intemational sales law Vie 1980 Vienna sales convention 9-̂ . ^S 1987 retneved ftom 
http://cisgw3.law.pace.edu/cases/071127gl html, truy cJp ngay 01/02/2019. 

"• E. Allen Famsworth, tldd, retneved from http://cisgw3.law pace edu/cases/071127gl.html, 

truy cJp ngiy Ot/02/2019. 

http://cisgw3.law.pace.edu/cases/071127gl
http://cisgw3.law
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tranh chip diay vi ap dung CISG dua trfen cd sd Difeu 7 (2) CISG.-' EHfen hinh, 
Tba Thfldng mgi Tonregen can cfl vao Difeu 1135 Bb lugt Dan sy Bi va nguyfen 
tdc cbng bang dfe difeu chinh gia ttong hpp dbng theo yfeu cSu cfla bfen ban.'** 
Theo phap luat cua Bi, nguyfen tdc thifen chi yfeu c^u hdp dbng phai dypc tii dam 
phan ttong trfldng hpp nhflng diay dbi cfla khbng dy dodn trydc dUpc. Quyfe't 
dinh nay da bi bfen ban khai^ an vi cac thibn phan khbng die dua ra cd sd phap 
ly cy thfe va tranh chip da dupc dua Ifen cip phuc thim tgi Tda an Antwerp. 
Ngay 29/06/2006, Tda Phuc th&i Antwerp da khing djnh r k ^ hardship khbng 
dflpc quy dinh ttong khubn khd CISG.^^ Nhflng, can cfl vao Difeu 7.2 CISG, 
cac vin dfe phap ly lifen quan dfe'n ddi tflpng difeu chinh cua Cbng flde ma khdng 
dfldcquy dinh rd rang ttong Cbng Udc thi giai quyfe't theo li4t ap dyng dUpe xac 
dinh dfla ttdn cac quy tac cda tfl phap qflbe td. Vao phidn phuc tham thd hai 
n ^ y 15/02/2007, cac diam phan da xac djnh lu4t ap dyng la phap luat Phap. 
Dya vao r^yfen tdc thifen chi ghi nhgn ttoi^ hfe thdng phap lugt nay, Tda an yfeu 
c^u cac bfen tai dam phan hdp dbng.-'" Difeu my cd ve nhfl la mbt hfe qua dang 
mong mudn cho cac bdn, tuy nhidn vifec ap dyng phap luat Phap theo Difeu 7(2) 
cda cac Tba an cap phuc tham da vi phgm thfl tfl ap dung cfla Difeu 7 CISG. Vi 
Difeu 7 (2) C I S G da quy djnh cy thfe; "Cdc vdn d'i phdp /y lien quan d6i ddi tugng 

dihi chinh niiJ Cdng udc nay md khdng cd cdc quy dinh rd rdng trong Cdng udc ndy thi se 

dugc gidi quyit theo cdc nguyin tdc chung ldm n^n tdng aia Cdng udc, hoge ndu khdng cd 

cdc nguyin tdc chung dd thi gidi quyit theo ludt dp dtfng dugc xdc dinh dua trin cdc quy tdc 

cda tuphdp qud'c ti". Dya vao quy dinh nay, Tda an phai can cfl vao cac nguyfen 
tac cua Cdng flde trudc khi vifen din cac quy dinh cfla phap lu^t qudc gia, ttong 
khi dd thyc tidn cac thdm phan lgi bd qua vi^c ap dyng cac nguydn tdc chung. 
Do dd, quyd't djnh ap dyng nbi luat Phap dfe difeu chinh cho dnh hudng hardship 
tifep tuc bi bfen mua phan ddi va dua tranh chip nay Ifen trudc Tda an Tdi cao 
Bi. Tgi Tda an Tbi cao, bfen mua da l̂ p luan rdng; "E)ihi 19 CISG da quy dinh 
rd quy tdc mUn trdch nhiim vd cung hgn chivd w vgy nhung hinh thtic khdc, nhu su thay 

ddi CO bdn cda hodn cdnh (liardship) tht phdi bi biji trU kiidi phgm id dp dyng quy dfnh 

ndy." Bdn nay cdn bd sung: "Quy tdc: dp dt^ng thdng nhdt dugc quy dinh bdi Di'iu 7 

(1) CISG ngodi ra khdng nin bi xdm phgm bdi viec dp dt^ng phdp lugt qudc gia.". D o 

' ' Di^u 7(2) CISG quy djnh: "Cdc vdn d'i liin quan d6i dii tu^ng diiu chinb cda Cdng udc ndy ma 
khing quy djnh tiidng irong Cdng udc tlii si dufcgidi quyit chiiu theo cdc nguyin tdc chung md tU do 
Cdng udc dupc binh thdnh hodc nAi khdng co cdc nguyin tdc nay, thi chiiu theo ludt diifc ap dwig iheo 
quy ph^m aia tu phdp quic ti" 

'" Scafom International BV& Onoii Metal BVBA v. Exina CPl SA. Belgiiim 25January 2005Commeioal 
Court Tongeren, retrieved from http://cisgw3Jaw.pace.edu/cases/050125bl html, truy cJp nsjiy 
3/2/2019. 

'"* (jnbH Lotlinngcr Guiidier Crosshandelsgesellsdiqli fiir Baiietemenie und Hdaivrksto^ v. ,Vr Fepco 
International, Bdgium 24 Apnl 2006 Appellate Court Antwerp, remeved from hnp://ci^w3 Jaw pace 
edu/cases/060424bl.hnnl truy cJp ngiy 3/2/2019. 

*" B.VB.A. I.T..\I V. SJi. Moiitanier. Belgium 22 January 2007 Appellate Court Antwerp, remeved 
from hap //ci:gw3.1aw.pace.edu/cases/070122b2.html. truy cJp n^v 4/2/2019. 

http://cisgw3Jaw.pace.edu/cases/050125bl
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dd, each ap dyng Difeu 7(2) dfe tfl dd flu tifen ap dung phap lu0t Phap la vi phgm 
Difeu 7(1) CISG.̂ ^ Sau dd, Tba an Td'i cao Bi nhan dinh i ^g , theo Difeu 79 
CISG, sy kifen hardship khdi^ thfe dy doan tnidc khi giao kfet hpp dbng va cung 
cd thfe gdy ra nhflng ganh nSng khbng thfe tranh cai ddi vdi bfen cd nghia vy diflc 
hidn nghia vy. Bfen canh dd, cO quan nay nhgn dinh rang dya vao cac nguydn 
tac ttong tfifldng mai qudc tfe dflpc ghi nhgn ttong UNIDROIT mbt bfen khi 
g$p nhfli^ thay ddi ^ m thay dbi mbt each cP ban tfnh can bdng cfla hpp dbng 
dflpc quydn yfeu dau tai dam phan npi dung cda hpp dbng.̂ ^ Tba an kfet lugn rang 
bfen mua phai tai dam phan hpp ddng phu hpp vdi cac Difeu 7(1), 7(2) vz Difeu 
79 CISG. Quyfei; dinh cua Tda an Tdi cao Bi thyc sfl da giy tranh cai ldn trong 
gidi ng^fen cdu CISG. Giao sU Flambouras cho idng khdng thfe vifen ddn cac quy 
djnh cua UNIDROITdfla ttfen can cfl cua Didu 7 (2) CISG. Dbng thdi, cung 
theo hpc gia nay, Bd nguyfen tdc nay chi cd thfe dupc ap dyi^ trong trfldr^ hpp 
cb sy dida thugn cua cac bfen. Nhifeu tac gia dbng dnh vdi quan difem nay cho 
ling eac nguyfen tdc dypc ghi nh^in ttong UNIDROIT khbng the cau thanh 
nhflng nguyfen tac nfen tang cua CISG.^ Nfeu nhin vao cac mdc didi gian, CISG 
dupc hoan thifen vao nSm 1980 va cd hi^u lyc chmh diflc vao nam 1988 trong 
khi Bb nguydn tdc UNIDROIT dypc ban hanh vao ngm 1994.^ Bfen cgnh do 
nhin vao phgm vi ap dyng, UNIDROIT dypc hinh thanh va nhdm muc dich 
dfe hoan diifen cac nguyfen tdc vfe hpp dbng thfldng mgi qubc tfe ttong khi CISG 
difeu chinh vfe hpp dbng mua ban hang hda ndi rifer^.-'^ 

Dfl vdy, nhifeu quan difem cflng cho rdngsfl dungBp nguyfen tac UNIDROIT 
cd thd la mbt phfldng an tbt dfe khda lip Id hdng cfla CISG vd hardship. Hpc gia 
Denise PhiUipe nhin dinh i^ng Bp nguyfen tac UNIDROIT ghi nhgn nhflng 
nguydn tac thfldng mgi qud'c tfe da dflpc hinh thanh tfl liu bao gbm ca nhflng 
nguyfen tdc dflpc CISG tmyfen tai ttong ndi dung cda cbng flde nay. Do dd, tfl 
vide UNIDROIT quy djnh vd hpc thuyfet hardship tgi Didu 6.2 cfla Bb nguydn 
tie nay cho thdy co thfe vidn ddn UNIDROIT dfe hoan thifen nhflng difem khuyfet 
cfla CISG.^ Ong hp cho quan difem ttfen, hpc gia Peter Schlechtnem va Claude 

" Scafm International BVv, Lorraine Tubes SA.S., Belgium 19June 2009 Court ofCassanon [Si^reme Court], 
remevedfiom ht^://cisgw31awpace.edu/cases/090619bliitnil Huy c|p n^y 01/01/2019 

'̂ Safom Intemalional BV v. Lorraine Tubes S.A.S., tldd; Xem Julie Dewez, Chrisnna Ramberg. 
Rodrigo Momberg Unbe, Remy Cabiillac & Lis Paula, San Miguel Pradera, "'The Dury to 
Renegotiate an Intemational Sales Contract under CISG in Case of Hardship and the Use of 
the UNIDROIT Principles". European Review of Pnvate Law, 2011, tr. 104. 

•" Xem Scott D. Slater, tldd, tr 231-262 
" Cathenne Kassedjian. "Competing Approaches to Force Majeure and Hardship", Iiitemalional 

Revieiv of Law and Economics, September 2005. 641-670, tr. 419. remeved from https //www. 
cisg.law.pace edu/cisg/bibho/kessedjian html, tmy eJp n^y 01/01/2019. 

^ Julie Dewez. Christina Ramberg. Rodngo Momberg Unbe, Remy Cabrillac & L:s Paula San 
Miguel Pradera, tldd, tr. 113 

^ Denisse Phillippe, "Renegoelation du eontrat en cas de changement de circonstances: 
une porte entrouverte", note sous Cass , 19 jum 2009, DAOR, 2010. tr. 160, Benedique 
Fauvarque-Cosson, "Revision judieiaire pour imprevision- la Cour de cassation beige montre 
la voie", Revue des contrats, 2010. 
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Witz da binh lugn rdng Difeu 6.2 quy djnh vfe sy thay ddi cd ban cua hoan canh 
cfla UNIDROIT c6 thfe dUdc xem nhfl mdt tgp quan thydng mgi qudc te \^ cd 
thfe dupc vidn ddn dieo quy dinh cfla Difeu 9.2 CISG.̂ ^ Tuy nhifen, vifec ap dyng 
tap quan db'i vdi CISG phai tuan thfl cac didu kifen ngjiifem ngat, aii phi cac bdn 
da cd thda thudn vfe vide ap dung minh thj ttong hpp dbng cua hp. Nhfl viy, 
vidn ddn quy djnh nay dfe ap dung quy dinh cfla UNIDROIT cho mpi trfldng 
hpp bdn vi phgm vidn ddn sy thay ddi cd ban cua hoan canh de mifen gidm tiach 
nhifem se khbng thfe h. mbt gidi phap tdt, va cflng khbng thda man yfeu cau vfe giai 
thich va ap dyi^ thdng nhat cfla CISG theo Difeu 7.1 cbng Udc nay.^ 

Y kien sd 7 cua Hbi dbng tfl vdn CISG cflng da dfla ra khuydii nghi rdng 
vifec cac cd quan tai phan vifen ddn dfeh BO nguyfen tdc UNIDROIT hay cac hfe 
thbng phap lugt qudc gia ttfen cd sd Dieu 7(2) c6 thfe la mpt giai phap db'i vdi vaii 
dfe hardship ttong khubn khd CISG. Tuy nhifen, lya chpn nay se lam nguy hgi dfe'n 
tihh thbr^ nhdt cfla CISG, do phfldng phap nay cho phep qua nhifeu giai phap 
ddi vdi mbt vin dfe. Hdi dbr^ cOng nhdn manh nfeu gidi hpc gia va cac cd quan 
giai quyfe't tranh chdp khdng fim dflpc mpt g?ai phap trong pham vi CISG thi sy 
ly tam nay h khbng thfe tranh khdi. Dfl vay, Hpi dbng vdn cho i ^ g fim kifem 
mbt hfldng giai quyfe't ttong phgm vi cac quy phgm cdng flde la ly tfldng hdn la 
phd mac sy da dgng cfla cac hfe thbng phap lu^t cd thd dflpc lya chpn dfe difeu 
chinh hoan canh hardship.^^ Nhin nhin tfl gdc dp qubc tfe cua hogt dpng mua 
ban hang hda, tac gia bai vid't cho Aig hifen tflpng nay sfe la gia tang tiiih khd dy 
doan ttor^ cac quan hfe hpp dbng difeu chinh bdi CISG, dge bifet ttong bbi canh 
thydng mgi qubc tfe dang cd nhieu bifen ddng. Do dd, qua ldi "kfeu gpi" tfl Y 
kife'n sb 7 cfla Hpi dbng tfl vin CISG nhdm dam bao tinh thdng nhdt cfla CISG 
cflng nhu tinh dfe dy doan ddi vdi cac giao dich ma cdng ydc difeu chinh, gidi 
hpc gia da nb lyc tham gja vao dm kidm mpt giai phdp ttong cac didu khoan cua 
CISG. Cudi cflng, mdt giai phap phu hpp da dflpc dfe xuat. Phan cudi cfla bai 
vifet sd phan tich nhflr^ cd sd dfe ap dung giai phap ttdn. 

2.2. D'e xudt vi nghia tm dp dung cdc Hen phdp hap ly nh^m hqn did tdn thdt ctia 
ben bi vi ph^nt 

Didu 79 (5) CISG quy dinh: "Cdc quy dinh cUa diiu ndy khdng cdn trd tiing bin 
dugc sU dung mgi quyhi kiidc ngodi quy^n dugc b'di thubi^ thiit hgi duiu theo Cdng udc 

Dlia 9.2 CISG cd quy djnh: "TrU tnlbng hpp cd thoa thud" idiac, cdc bin dupc xem Id ngdm dp dmg dio 

hpp ding aia lip cang nbu vi&giao kit bpp ddng do, cdc tap qu'i'i md hp hiA ho^ plidt biit va cac tdp qudn 

ndy, trong thuang mpi quic li. dupc biit d6i rfng rdi va thuong dupc dp dyr^ bdi cdc bin trong cac hpp ddng 

mua bdn hang hda ding lopi." Q u y djnh nay cho thay vi$c ap dung cac i^p quan sf dija t r tn nguydn 

tdc case-by-case basic, chii y?u phu thudc nhi&u vao eic bfin t rong quan h$ hop ddng. 

Di^u 7.1 CISG quy djnh: "Trong viic gidi ilmb Cdng udc nay, cdn xem xei dfn unh didi ,jri,i,- i/ 

aia no ning nhu sif cdn thiii pbdi time ddy vi(c dp dung COng adc nay mfl each thing nhdi va hao ddm 

nguyin tdc thifii dii irong thuong mai quic li" 

Cac dojn 34-36 V kitfn sd 7 ciia Hdi ddng tu vin CISG. hrtps / 'w» w cisg.law.pace.edu/ 
cisg/ClSG-AC-op7.html. truy cJp ng?y: 10/2/2019. 
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ndy." Theo dd, CISG khbng dgt ra cac gidi hgn dbi vdi cac quyfen cd thfe dupc 
vi^n ddn ngoai cac chfe tai danh cho bfen ban va bfen mua theo cac difeu khoan 
ttong cbng Udc. Td cd sd nay, hpc gia Ingeborg Schv^^enzer lap lugn idng Didu 
77 CISC" thyc td da ghi nhan bdn bi vi phgm cd nghia vu thyc hifen cac bifen 
phap hpp ly dfe hgn chd tbn tiiat, ed dife bao gbm nhflng tbn thdt ddi vdi ngay 
ca bdn vi pham do gap phai do sy kifen hardship.^^ Tfl dd, cp sd cho vifec tai dam 
phan cac quy djnh cfla hpp ddng cd tiife xudt phat til yfeu edu thfle hifen nhflng 
bifen phap hpp ly dfe khdc phyc thidt hgi cua bfen cd quyfen bl vi phgm theo quy 
djnh nay, du vay bfen bi vi phgm khdng bdt budc phai dp dyng bifen phap tai dam 
phan hpp dbng. Hdn nfla, bifen phap hpp ly nhdm hgn chfe tbn thdt vfla thfe hifen 
tinh thdn thifen chf cfla bdn bj vi phgm''^ vfla thda man yfeu cdu vfe sy hpp 1/^ cdn 
thife't trong trfldng hpp hardship. Quan ttpng hdn, nguyfen tdc thidn chi va nguydn 
tdc hpp ly chinh la nhflng nguyfen tdc ndn tang hinh thanh ndn CISG.^'' Do dd, 
dfe xuat cfla Giao sfl Ingeborg Schwenzer vfe hardship tror^ khubn khb CISG 
khdng nhflng thda man Didu 7 (2) CISG ma cdn qua dd tao ra mbt hudng di 
dbc lap cho CISG dam bao dupc tinh qudc td' va tfnh thbng nha't cfla cbng flde 
rwy dieo ydu cdu cfla Difeu 7 (1) CISG.''^ 

Tfl nhflng phan tfch ttfen, tac gia dfe xua't phfldng phdp dp dyng ddi vdi 
trddng hpp hardship ttong khubn khd CISG nhu sau: 

Thu nhdt, cdn tranh vide ap dyng Dieu 7(2) dfe vgn dyng nhflng hpc thuyfe't 
va quy phgm ndi dia dd giai quyd't dd'i vdi trudng hpp hardship vi theo cac quan 
difem dupc thtia nhin rdng rai vd CISG, hardship thude phgm vi difeu chinh cfla 
cbng ydc nay. Bdn cgnh do, nfeu khdng cd thda thuan khac, Tda an/ ttpng tai 
cdn tranh vifen ddn Bd nguyfen tdc UNIDROIT hay cac ngubn lujt thUdng mgi 
qudc tfe ttidng ty vi CISG da ghi nhgn cac nguydn tdc chung la nfen tang hinh 
thanh ndn cdng flde. Difeu nay phti hpp vdi yfeu cau ap dyng thdng nhdt CISG 
va yfeu cdu man thd nguydn tac thidn chf ttong thudng mgi qudc tfe cfla CISG. 

Difeu 77 CISG quy dmh: "NHi bin blvipham iiitidn vi^n ddn vi pbpm hpp dbng aia btn vi pham 
th'i hp phdi thijc liH'ii cdc bi^n phdp hap ly dibpn cbi tdn that, ki cd khodn lpi nhudn bf bA Id, do vi 
pbpm do gdy ra. Niu bin bi vi pham khdng thuc hi(n cac bi(n phap do, bin vi pbpm co quyhi yiu cdu 
gidm link bbi ibiibitg thiit hpi iheo gid tri tin thdt li ra da cd tbi hm dii dupc." 
Ingeborg Schwenzer, ttdd, tr. 725. 
Jacob S Ziegel, "Comment on Article 77 CISG", Repon to the Unifomi Law Conference of 
Canada on Convention on Contracts fo the Iniemational Sale of Goods, remeved from http://ww\v 
cisg.law.pace.edu/cisg/text/?iegel77.html, may cap ngiy 13/4/2019 
Albert H Kntzer. Ovemiew Comments on Reasonableness, retrieved from http://www.cisg.law, 
pace.edu/cisg/text/reason.hcml#view, truy cJp n^y 13/2/2019. 
Albert H, Kntzer, General prinaples of tbe CISG, Article 7 ivords and phrases, annotated text of 
CISG, retneved from https.//eisgw3.1aw pace.edu/dsg/text/pnnciples7 hmi], truy c5p n^y 

13/2/2019. 
Quan di^m nhy dUOe nhifeu tic gia tr^n rh€ gidi ung hd vi giai phap ap dung Di5u 77 CISG d^ 
diSu chinh ddi vdi h? qod cda hardship sti dung chinh cac quy djnb aia Cdng Udc til do lo î bd dSn 
quan di^m ap dyng cac bi^n phap va quy phjm ciia cac H thdng phip lujt qudc gia 64 khoa lip 
khoang trdng quy djnh ciia CISG ddi vdi vin di hardship. Xem Lovro Klepac, tldd, tr.69. 

http://ww/v
http://www.cisg.law
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Thu hai, khi giai thich \ ^ dp dyng Difeu 79 CISG, cdc Tba an/ o^ng 6i c ^ 

ap dyng d hai mflc dd: 

Nfeu hardship d r ^ d i ^ khidn cho bdn vi phgm khbng thfe thyc hifen nghia 

vy dam bao dypc cic yfeu cau ve tfnh khach quan cua trd nggi, cac Tda an/ trpng 

tai cd thfe cho phep bfen vi phgm dflpc mifen trach theo EHfeu 79(1) CISG (trfldng 

hpp nay cd thfe cd ttdn ly diuyfet nhflng khd cd thfe xay ra ttfen thyc tfe). 

Nfeu hardship d ngflbng can ttd, tuy nhifen bfen vi phgm van cd the thfle hifen 

mdt phdn dupe nghia vy, Tda an/ ttpng tai cdn xem xet tiiih ch^t ttd ngai tfldng 

ddi khach quan phu hpp vdi each gjai thfch mdi cua Difeu 79 (1) CIGS cflng nhfl 

xac dinh ngfldng lb theo nguyfen tdc vu vifec va dp dyng Difeu 77 CISG dfe yfeu 

cdu bfen cd quyfen thfle hien bidn phap hpp ly. Bifen phap nay, nhfl dfe xudt cua 

nhifeu hpc gia, cd thfe la bifen phap tai dam phan hpp dbi^ hoac cac bifen phdp 

khdc phyc khdc tfly vao quan difem cfla cd quan giai quyfet tranh chdp. 

Thu ba, xudt phdt td vifec cac cd sd dp dyng ttfen chfla dflpc kifem chdng 

ttfen ihyc ttfen, tac gia bai vifet cung cho idng cac thuoi^ nhan khi dam phan giao 

kfe't hpp dbng nfen dam phan cdc difeu khoan difeu chinh gia ho§c cac difeu khoan 

tuong tu dfe chd dpi nhflng c^p nhat mdi nha't ttong each giai thich va dp dung 

cfla Didu 79 CISG. • 
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