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Tom tit 
Bdov( bj hgi la ngudi dudi 18 tudi trong qud tnnh gidi quyit cy dn h'lnhsif, ddc bi^t trong giai 
dogn diiu tra, xet xd la mdt trong nhang nhi^m vu trong tdm ciia Liin hpp qudc. Vdi vai trb Id 
m^t qudc gia thdnh viin, Viit Nam dang titng budc xdy dtfng vd hodn thiin cdc ca chi phdp ly 
nhdm bdo vi ddi tuang di bf tdn thuang ndy. Bdi viit di/a trin nhang phdn tich, ddnh gid cdc 
f/iii tifc ti tung liin quan toi h\ hgi Id ngudi dadi 18 tuii theo hudng ddn cita Liin hap quic vd 
dUa ra m^t si kiin ngln nhdm hodn thi^n phdp luit ti tmg h'lnh sif Vi^t Nam vi vdn di ndy. 

Tu khoa: bi hgi Id ngudi dudi 18 tudi, hudng ddn aia Liin h^p quic, phdp ludi li tifng hinh sif 
Vi?t Nam, di'iu tra, xet xd 

Abstract 
Protection of victims who are under 18 years old in the process of resolving cnminal cases, 
especially in the stages of investigation and trial, is one of the United Nation's main tasks. As 
a member state, Vietnam is gradually building and improving legal mechanisms to protect the 
vulnerable subject. The artide is based on the analysis and evaluation of the proceedings related 
to victims who are under 18 years old under the guidance of the United Nations. From that, 
it makes some recommendations ta improve Vietnam's cnminal procedure law on this issue. 

Keywords: iindcr-18-year-ald victims. United Nations guidelines, Vietnam cnminal procedure 
law, investigation, adjudication 

Ngay nh$n bai: 15/2/2020 Ngay duy^t ding: 20/6/2020 

Trt ng qua tiinh giai quyfet vy an hinh sy, ngUdi bi hgi la ddi tUQng 

. c ^ dupc bao vt hdn ca vi hp la ngUdi cd quyfen va lpi ich hpp phap 

bi xam hai nJng nfe. h ddi tadng chiu tiiifet didi nhifeu nhJt trong s6 nhOng 

ngadi tham gia td tung. Ndi each khac, ngUdi bi hgi cdn la ddi tUpng cd nguy 

cP bi tdn thadng "kep" bdi hp la ngadi bi tdi pham tryc tifep gay diifet hai, 

phai ganh chia nhOng hJu qua rm hp hdan toan khdi^ mdng mud'n. Ddi vdi 

bi hgi \k ngadi dadi 18 tudi dii nhCtng anh hadng nay cang sau sac hpn bdi 

ngadi d vad dd tudi nay thadng cd nhifeu hgn chfe ca vfe dife chat 1 ^ tinh tHJn. 

Hd dfe bi anh hadng bdi nhOng tac ddng rifeu cyc trong qua tiinh td Oing hinh 

sy til nhifeu phia. Do dd, nghifen cdu vfe chfe dinh bad vfe bi hgi la ngUdi dudi 

18 tudi nMm hudng dfen myc dich giam diifeu mdc dO tdn thUdng chd ddi 
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tapng nay, gidp hp cd the trd lai cudc sdng binh tiiudng, hda nhjp vdi cdng 
ddng la dieu can thifet. 

1. Bao vfe bi hai la ngUdi dudi 18 tudi t rong giai do£Ui difeu tra, xet x^ 
1.1. Ngubi CO thdm quyin tiin hanh id ttfng vd nhiing ngubi khdc 
1.1.1. Theo hudng dan aia Uin hop quic 

Dfe bao vfe ldi ich tdt nhJt cOng nhu kip thdi xd ly hieu qua nhang van 
dfe nhgy cam ddi vdi bi hai la ngUdi dudi 18 tudi, Li6n hpp qudc (LHQ) da 
hudng din cac qudc gia nfen xay dyng cac chudi^ tnnh dao tao, tJp hu&i, 
cung cap day du thdng tin cho cP quan, ngadi tifen hanh td tung (THTT), 
bao gdm nhang ndi dung quan trpng hfen quan dfen eac tieu chuJn va ky nang 
giai quyfe't vy an hinli sy (VAHS).' 

Dae bifet, trong giai dogn difeu tra, cac ytn cau nghifem ngjt dupc dat ra 
chd difeu tra vifen - ngadi tnic riep lam vifec vdi bi hai dudi 18 mdi. Theo dd, 
hp phai dapc huaii luyen dfe cd thfe sd dyng nhang phadng phap tham van 
danh rifeng cho tre nham hgn che td'i da tinh trang t h i n vin lai nhifeu Un. Bfen 
cgnh dd, cac cdng td vi^n va cac thdm phan tham gia giai quyfet cac VAHS cd 
ngadi dadi 18 tudi dfeu phai dupc dad tgd chuyfen trach va ddc Ijp, khdr^ bi 
can thifep bdi cd quan quan ly.^ Tuy vao phap lujt mdi qudc gia, L H Q quy 
dinh bfen canh ngUdi T H T T thi tinh chuyfen trach cdn djt ra vdi nhOng ngudi 
tifep xue, chiu trach nhi6m ddi vdi tre em trong he thong tU phap hinh sy bad 
gbm ngadi hd trp, bao chCfa cho ngUdi chUa ttanh nifen; ngUdi hanh nghfe 
dich vy bao vt tre em; nhan vifen cd quan phdc lpi tre em; cdng td vifen; nhSn 
vifen r^ogi giao, lanh sy; nhan vifen cua chuPng tiinh chdng bad lyc gia dinh; 
thJm phan va cac nhan vi6n khac trdng Tda an...-' Oy ban vfe quyfen tre em 
cang da nhJh manh i ^ g "chJt lapng" cda nhOng ngUdi cd lien quan trong 
hfe thdng ta phap ngUdi chaa thanh nifen ddng mdt vai trd quan trpng trdng 
vifec quyfet dinh quyfen cua ngudi chaa dianh nien cd dUdc diyc thi dung dJn 
va hifeu qua hay khdng.'' 

Ngdai ra, nhiing tradng hdp bai trd cUng dupc djt ra ddi vdi cac chd 
thfe khdng dd difeu hfen dfe thyc hifen cac cdng viec ruy. Theo dd, bJt kV ai 
da bj kfet an vfe mdt hanh vi phgm tdi ddi vdi tre em se khdng dapc phep lam 

' ECOSOC, Guidelines on Justice in Matters Involving Child Victims and Witnesses of Cnme 2005 
Chapter XV; Article 13, 16, 21, 22, 34 Cac deu chuan va ky ning do bao gbm: Cac aCiI 
chuin va nguyen tSc han quan dŜ n quySn con ngufji co hen quan, bao gbm ca quy^n ciia tr^ 
em; nguySn tac îm vi^c va trach nhi$m d^o di!c khi thyc hi^n vai tro. chile vy c^a minh" cac 
tac d<ing. hJu qua tifiu cyc, chihi thuong mS tre em phai ch(u dyng bdi hanh vi phjm tOi- k? 
nSng bao mjt th6ng tm va bao dam sy h6 tr? c^n thi^t cho tre trong sudt qui tiinh ttf tyng' su 
hi^u bi^t vS ng6n nga, van hda, i6n giao, cic vSn d6 xa h<M. gi6i tinh; ky nSng giao tifp pha 
hop, ky nang Uy 16i khai va dinh gia cac bing chiing d^ giam thi^u tiSi da sy tdn thuone ma 
tr^ phai nhjn ma vln bao dam chSt lutjng cila thflng tin trong qua tiinh di&u tra, ky nano One 
phd vdi di^n bi^n tam ly d tre, each khiic phyc va trin an tre em. ^ ^ 

2 Model Law on Juvenile Justice 2013, art. 5, Binh lujn chung s6 10, dojn 93. 
' Model Law onjusnce in Marten Involvu^ Child Vicnms and Witneaes of Cnme, 2IM)9,Amde 13 
^ Binh lujn chung sd 10, do?n 40. 
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vi^c chd mdt cP quan, td chac hoJc hiep hdi cung cJp dich vu hd trp md 
hfen quan dfen tre em. Difeu khoan tren da gitip bao v& bi hgi dudi 18 tudi 
dioat khdi r ^ y cP trd thanh ngn nhan cda nhang tdi pham cd xu hudr^ tai 
phgm.^ Bfen cgnh dd, vifec thanh lgp mdt cd quan chuyfen trach, difeu phdi cac 
hdgt ddng khac nhau de hd trp va bao vfe ngn nhan se la bade di t^u tifen va 
du'ch hpp dfe dat dapc sy phd'i hpp hifeu qua trong qua ttinh td uing. Trdng 
tnidng hpp qudc gja khdng dd dieu kifen, thi trong cd quan T H T T phai cd 
van phdng rifeng (gdm nhang ngudi T H T T chuyen biet) dfe giai quyfet cac 
vy an.̂  Bfen canh dd, nhu da dfe cap, viec dao tao mdt ddi nga ngUdi T H T T 
chuyfen trach trong cac cd quan T H T T chuyfen trach de tham gia giai quyfet 
nhOng vu an cd ngUdi dudi 18 tudi cOng la mdt giai phap cd thfe chJp nhjn. 
1.1.2. Theophdpludt Viit Nam 

Dd'i vdi cac VAHS cd ngUdi dadi 18 tudi diam gia vdi ta each bi hai, 
nhang yfeu dau vfe ngudi T H T T cOng cd sy khac biet, khat khe hdn sd vdi 
nhOng thu tuc TTHS thdng thudng. Day cOng la mdt difem mdi cda Bd lujt 
Td tung hinh su (BLTTHS) nam 2015 sd vdi quy dinh cua BLTTHS nam 
2003 nham minh chdng t^m quan trpng cua vi€c phan cdng ngUdi T H T T 
thyc hifen thd tyc lifen quan dfen r ^ d i dudi 18 tudi. Cu the, nhang ngudi 
T H T T phai la nhOng ngUdi da dupc dad tgo hoJc cd kinh nghiem difeu tra, 
tmy td, xet xd nhOng vy an cd ngUdi dudi 18 tudi tham gia, cd hifeu bife't c ^ 
thife't vfe tJm ly hpc, khoa hpc giao dye ddi vdi rihdm ngUdi nay.^ Tuy nhifen, 
quy dinh my lai cd sy khac bifet trong Thdng tU ben tich sd 06/2018/TTLT-
VKSNDTC-TANDTC-BCA-BTP-BLDTBXH n ^ y 21/12/2018 vfe phdi 
hpp thyc hien mdt sd quy dinh cua BLTTHS nam 2015 vfe thu tuc td tyng ddi 
vdi ngUdi dadi 18 tudi, khi tifeu chuan cua ngUdi T H T T ddi vdi ngudi dudi 18 
tudi chi phai dap Ong mdt trdng cac difeu kifen chd khdng phai dap Ong cimg 
ldc nhifeu difeu kifen nhu quy dinh tai Difeu 415 BLTTHS nam 2015.^ 

Mjt khac, BLTTHS nam 2015 cOng cd sy tifeii bd so vdi BLTTHS 
nam 2003 khi md rdng difen ngUdi cd thfe trd tlunh Hdi tiiam dfe xet xd sd 
thim vy an, bad gbm: giao vifen hoJc can bd Doan thanh nien hoJc ngUdi cd 
kinh nghifem, hieu bifet tam ly ngUdi dadi 18 mdi.'' Khai nifem "ngubi cd kinh 
nghi^, hiiu biit tdm tf ngUbi dudi 18 tudT' cOng dupc hadng dan kha rd rang 
ttdng Thdng tU sd 02/2018/TT-TANDTC cua Chanh an Tda an nhan dan 

^ UNODC, Justice in Matters Involving Child Victims and Witnesses of Cnme, Model Law and 
Related Commentary, 2009, p. 8. 

' Tldd, (cha thich sd 07), Article 5. 
' Dita 415 BLTTHS nam 2015 

Dieu 5 Thdng tu lien tich sd 06/2018/TTLT-VKSNDTC-TANDTC-BCA-BTP-BLDTBXH 
quy dinh: I. Dihi tra viin, Cdn b^ dihi tra, KiSn sat viin, Tlul'm plidii klu diiocplidn cdng tiin himh id tiir^ 
ddi voi Vl) dn co nguisi lliaingia titvng Id ngubi diidi 18 tuii phdi co it nhit mft trong cac dihi ki?n^ sau ddy... 
Difeu 415 BLTTHS nSni 2015: Ngubi tien hanh lining dii vdi vi.i dn cd ngubi duoi 18 tuii phdi Id ngubi da 
dupc ddo tao ho^ CO kinh nghifm di^i tra, miy ti, xet xii n' dn lifn quan dAi i^idi dadi 18 luH, cd liiHi biii 
cdn tliiit f̂  tdm ly Ivpc, klioa hgc giao due dii voi ngutii duoi 18 luii. 

' Klioan 1 DiSu 423 BLTTHS nam 2015. 
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tdi cao n ^ y 21/9/2018 quy dinh chi tifet vifec xet xd VAHS cd ngudi tham 
gia td tyng la r ^ d i dudi 18 tudi thudc thJm quyfen cua tda gia dinh vk ngUdi 
chUa thanh nifen.'" Quy dinh nay se gdp phan bao dam vi<tc thyc hifen day du 
quyfen lpi cua bi hai dudi 18 mdi, cung nha giam bdt dapc tam ly lo Ung, sp 
set cda cac em, td dd nang cao trach nhifem cua ngUdi THTT, gidp hp cd 
each didc, bien phap xd ly phd hdp, ddng thdi bao ^m tdt hdn cdng tac difeu 
tra, tmy td va xet xd VAHS." 

1.1.3. Ddnh gid quy dinh v^ ngubi tiin hdnh titungcUa Viit Nam so vdi hudng ddn 
aka Liin hpp quic 

Mjc du phap lujt TTHS Viet Nam da cd sy thay ddi dang kfe trong vifec 
nSng cao tifeu chuan cda ngudi T H T T khi tham gia vao vy an cd ngUdi dudi 
18 mdi, nhiing so vdi cac hudng dan cda LHQ thi chfe dinh nay tgi Viet Nam 
van cdn bOc Id mpt sd hgn chfe nhu sau: 

Thu nhdt, vi (M thi cdn phdi dupc ddo tgo diphu hpp vdi hogt ddng THTT 
trong cdc vu dn cd bi hgi Id ngubi dudi 18 tuH 

Thed hadng din cua LHQ, yeu c^u nay dapc djt ra khdng chi danh cho 
ngUdi T H T T ma cdn bao gbm t^t ca nhang chd thfe khac cd tifep xdc hdJc 
chiu trach nhifem vdi ngudi dudi 18 tudi trdng qua trinh td tyng.'- Trong khi 
dd, phap luat TTHS Vifet Nam chi mdi dfe cJp vifec dad tgd tJp huJii cac ky 
nang trong qua trinh giai quyfet VAHS ddi vdi nhang ngUdi THTT. O day, 
c§a\ xac dinh rd myc dich cua L H Q la nMm hudng tdi nhang ngUdi cd kha 
nang se tifep xdc vdi bi hgi dadi 18 mdi trong sudt qua trinh to tyng, td dd hgn 
chfe sy anh hudng tam ly, cam xdc va tU duy cua nhang ddi tapng nay, khi 
ma hp chUa phat trifen (fey du vfe mjt tinh thki Un thfe chit. Vi vJy, BLTTHS 
nam 2015 c ^ phai dupc difeu chinh dfe phd hpp vdi cac hudng d ^ cua LHQ. 

Thu hai, vi tiiu chudn cUa ngubi THTT 
Theo hudng din cua L H Q thi ngUdi T H T T dfeu phai dupe dao tao va 

tap huin vfe quyfen con ngUdi, vfe cac r ^ y e n tic va quy dinh cua Cdng adc 
vfe Quyfen tre em, cac quy tac, tifeu chujn khac cda LHQ vfe hogt ddng td tung 
cd bi hgi dadi 18 mdi cOng nhu nhOng yfeu ciu vfe sy hifeu bifet tam ly d dd 
tudi nay. T r o i ^ khi dd, Thdng tu lifen dch sd 06/2018/TTLT-VKSNDTC-
TANDTC-BCA-BTP-BLDTBXH lgi quy dinh kha chung chung khi ngudi 
T H T T chi cSn dap ting mdt trdng ba difeu ki^n nhu da dfe cJp va quy dinh 
nay cOng cd sy mau thuSn so vdi quy djnh cda BLTTHS nSm 2015. Hdn 

•io Khodn 3 Difeu 2. T h d n g tU sd 0 2 / 2 0 ! 8 / T T - T A N D T C quy dinh: "Ngubi co kinb nghifm. bi6i brrt 
Idm ly ngubi dudi t8 tuii la nguai co ihdm niin o>ng ldc trong lmh vyc tupban, audn (y, dao itio, bdo v(, 
diim sdc vd giao due ngubi dudi 18 luii; ngubi daifcdao tgo vi gido due dianh, lhi6i ni/ri, nhi ding ho^ 
nhang ngubi khdc c6 kinb ngki(m, hiiu biit tdm ly ngubi dual ISiiiif'. 

II T r u b n g D H Luj t T P . H 6 C h i M m h , Gr.io trinh Ludt Ti ti/ng hmh sv V\(t Sam. N x b H&ng 
D y e , 2018 , tr. 642. 

1̂  Economic and Soaal CounciL Guidelines for Aoion on Cliildren in die Criminal Justice System, 1997 
A m d e 24: "Nliu ludt su vd nhang ng^fi ldm cdng ldc qudn ly. cdc nhdn vifnyti, can bf xa h^. nlidn viihi 
trong li/c lining ffn ^0 hba binli va nhSi^ nguoi Idm cdc cdng tac dniyin mOn fefiiir liAi quan din hofi dfi^ tu 
phap nguoidiiia tiianh niin,.. 
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nOa, nhu thfe nao h cd kinh nghiem khdi td, difeu tra, xet xd; chUdng trinh tJp 
h u ^ bao gbm nhang ndi dung ^ , cd dUde rifen hanh tap tmng ca nUdc hay 
khdng; hay sy hifeu biet tam ly tre em dudc xac dinh theo tifeu chuan cy the 
nao thi chi dupc hadng dan sd sai va khd xac dinh trfen thyc tfe. 

Thu ba, vfe nhUng chd thfe bi loai trtf tham ĝ a vao qua trinh td tyng cd 
bi hgi la ngadi dudi 18 tudi, phap lujt td tyng hinh sU Vifet Nam khdng quy 
dinh cy thfe, trong khi day lai h mdt b"ong nhang khuyfen nghi quan trpng cua 
LHQ dUdc dfe cJp trong Lujt mdu vfe Tu phap ngUdi chua thanh nifen. Xet 
tfiay hudng din nay cda L H Q la dan tiiifet dfe Sun bao tdt nhdt quyfen ldi cua 
bi hgi la ngUdi dudi 18 mdi ndi rifeng va cua ngUdi dadi 18 tudi ndi chung. 
i.2. Ho0 d^g Idy lbi khai 
1.2.1. Theo hudng ddn aia Liin hop qudc 

Cd thfe ndi, 1 Jy ldi khai trong giai doan dieu tra h mdt trong nhang hoat 
ddng anh hudr^ sau sic dfen ngUdi bi hai dadi 18 mdi nen ddi hdi nhang 
yeu cdu rifeng phd hpp vdi dac difem tam sinh ly cua hp. Mjt khac, day cOng 
la bien phap difeu tra quan trpng, cdn dupc tifen hanh khdn trUdng nham thu 
thap chdng cd xac minh su thJt vu an nfen tinh chinh xac, cdng minh cOng 
dupc dgt Ifen hang ddu. 

TrUdc hit, chd thfe tife'n hanh Idy ldi khai phai bao dam ddy du cac yfeu cau 
vfe ngudi T H T T ndi chur^. Ngoai ra. Van phdng LHQ vfe Phong chd'ng ma 
tuy va tdi pham (UNODC) cUr^ dUa ra nhang hudng ddn cy thfe danh cho 
ngudi T H T T trong vifec lang nghe tre mdt each cd hifeu qua nhdt nhU sau:'^ 

- Chu ddng ldng nghe: dfe cho tre cd cd hdi dupe bay td quan difem mdt 
each tu dd. Trong trudng hpp y kifen khdng dupe chdp thuJn, chdng phai 
nhjn dapc ldi giai thi'ch rd rang va thda dang. NgUdi thJm vdn phai chu y Ung 
nghe, khdng gdy xad lang. 

- Dbng cam, tdn trpng: c6 gang hifeu nhOng §. tre dang tmyfen dat ta 
quan difem cda chdr^. Kifem tra sU phd hpp trdng vdn dfe giai tiiich va quan 
sat cda minh ddi vdi tre. 

- Quyfen ta chdi: giai thich i ^ g chdng cd quyfen tti chdi lam chdng. 
Nghiem cim diuyfet phyc nan nhan/ nhan chiing la tre em ra % n chdng 
trong bdt ky trudng hdp md. 

- Giad tiep phi ngdn r ^ : ngadi didm vdn khdng dupe cd bat ky tin hifeu 
nao cd tiife gdy ra sy nhdm Mn cho tre. Dam bad iing viec sd dyng ngdn r ^ 
Cd dlfe la phd hpp va ttiPng dng. Mjt khac, Tda an phai bao dam cac did tyc 
td tyng lifen qaan dfe'n ldi khai cua hp dUdc diyc hien bang ngdn i ^ ddn gian 
va dfe hifeu.'-' 
" U N O D C Training Programme on the Treatment of Child Victims and Child IVitnesses ofCninefor 

Law Enforcement Offcials, 2015. p. 129; ECOSO, Guidelines on Justice in Matters Involving Child 
Victims and minesses of Cnme, 200S, Chapter VIU. . . . . . . . . . , . , 

'̂  Model Law on Juvenile Justice 2013. An. 12: "NA, diia tre cdn phai giai ihidi sang ngdn nga aia 
chiing, mdi thdng djch viin se du^c aing cdp miin phi." 
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- Mdc dp nhay cam cua tre: eho phep tre dupc r^hi ngdi khi chiing cd 
ddu hifeu met mdi hoac buon chan. Khi giao tifep, khdng nen the hien nhang 
trang thai ngac nhien, nghi ngd hoJc khdng tan thanh; khdng dupe so sanh 
suy nghi, cam xue cua chung vdi nhOng dda tre khac. Ngoai ra, khuyeii khich 
lya chpn dieu tra vien cung gidi tinh vdi tre, djc biet tror^ nhOng vy an lifen 
quan dfeh hifep dam hoJc tdn cdng dnh due khac. 

ntU hai, LHQ quy dinh rdng vdn dfe tudi khdng nen xem la mo can vfe 
quyfen cda tre em khi tham gia vao qua trinh td tyng. Chiing cdn dupe ddi xd 
nhu mdt nhan chdng thanh nien, ldi khai cua tre khdng nen bi xem la khdr^ 
hpp le hay khdng dang tin bdi ly do xudt phat td dd tudi. Ngoai ra, mdt dda 
tre se khdng bi yeu cdu lay ldi khai khi chung khdng dbng y hoac khdng cd 
cha me hay r ^ d i giam hd hd trp, ngdai trd cac chu thfe ray thudc trudng hpp 
khdng dapc mdi vao thdm van chur^ vdi tre. 

Thu ba, cic phdng thdm vdn nfen dupc thife't kfe' rieng, giup tre cam thay 
an toan va thoai mai. Nhang budi Idy ldi khai cUng nfen dapc sJp xfep vdd 
nhang gid trdng ngdy dfe phu hpp vdi Ida tudi (khdng sdm hdn 8 gid sang va 
trfe hdn 22 gid dem). Khi tifen l^nh thdm van, phai cd sy hd trp td cac chuyfen 
gia vfe tre em dfe cd thfe Idy ldi khai de dang, nhanh chdng cung nhu cd thfe 
danh gia dp chinh xac cua ldi khai. Mdt thd tyc djc biet khac cd thfe ap dyng 
dfe han chfe sd lapr^ cac cudc tham van la ghi hinh qua trinh lay ldi khai va sd 
dyng nd nhu mpt bang chdng cd gia trj phap ly tgi phifen tda. 
1.2.2. Theophdpludt Viit Nam 

Ldy ldi khai cda bi hgi dudi 18 tudi h. mdt trdng nhOng hogt ddng cd y 
nghia quan trpng trdng giai doan difeu tra VAHS. L5i khai cda hp dupc xem 
nha la ngubn chOng cd quan trdng giup cd quan T H T T bade c&u dinh hinh 
dapc nhan than va cac thdng tin Hfen quan dfe'n ngUdi bi tinh nghi thyc hifen 
tdi phgm. Dbng thdi, can cd vad ldi khai cua bi hai ma cd quan T H T T cd thfe 
xac dinh dUdc tinh chdt, mtic dd nguy hifem cua hanh vi phgm tdi, cUng nha 
xae dinh dupe md'i quan hfe nhan qua giUa Innh vi pham tdi va hJu qua do tdi 
phgm gdy ra dfe lam cO sd xac dinh tdi danh cOng nhu dinh khung hinh phgt 
ddi vdi r ^ d i pham tdi.'^ 

Ldy ldi khai la mdt trong nhUng hdat ddng difeu tra dfe gay ra nhifeu 
tac ddng khdng mdng mudn ddi vdi bi hai la ngudi dudi 18 tudi. Vi la chd 
thfe dac bifet nen ngoai nhUng quy dinh vfe ldy ldi khai cho ngudi bi hgi ndi 
chimg,'^ BLTTHS nam 2015 da cd nhUng quy dinh cy thfe vfe thu tuc ldy l5i 
khai ddi vdi ngadi dadi 18 tudi nham bao v^ ddi tUpng nay trdng qua trinh td 
tyng.'^ Theo dd, hogt ddng ldy ldi khai dupc ofen hanh nhu sau: 
~' Vd Thj Kim Oanh, TrJnh Duy ThuyCn, "M<)t sd vin dfe vfe li'\ ldi khai ciia bj hji" ,v„„ 

nhdn aia t^i phtfin trong hi tiling tu phdp hmh sif. Tpa dam do Khoa Lujt Hinh sy td chOc tbintr 
P/2015 tp Tru6ng Dji htjic Lujt TP Hb Chi Mmh, 2015, tr 69. ^ 

"- D"i6u 185, 186, 187. 188 BLTTHS nam 2015. 
I' DiSu 421 BLTTHS nlm 2015. 
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- Tnidc khi liy ldi khai ngubi bi hji dudi 18 tuiSi, co quan co thim 
quySn T H T T phai thflng bao tnidc thOi gjan dia didm lay ldi khai cho 
ngudi dai didn, ngudi bao vd quydn va loi ich hop phap cua ho. Quy dinh 
nay rft can diidt va nham muc dich bao ddm chSc chin cd sU tham gia ciia 
nhung chii thd nay, til do bao dam quydn va loi ich cho bi hai. 

- Khi lay ldi khai ngudi bl hai phai co ngudi dai didn hoac ngudi bdo 
vd quydn va ldi ich hdp phap tham du. Viec ldy ldi khai chi duoc tidn hanh 
khi cd mat ngUOi dai didn hodc ngudi bao vd quydn va ldi ich hdp phap ciia 
bi hai. Quy dinh nay nhdm ddm bdo nguydn tdc cdng bdng trong td tung. 
ThOng tu lidn Hch s6 06/2018/TTLT^VKSNDTC-TAlsrDTC-BCA-
BTP-BLDTBXH quy dinh cd quan cO tham quydn T H T T trong khi Udn 
hanh ldy ldi khai ciia bi hai dudi 18 tu6i phai bao dam cd thdi dO thdn thidn, 
nhe nhang, ldi ndi dd hidu phU hdp vdi lUa tuoi ctia bi hai. CO the hidu, 
ngUdi dai didn, ngudi bao vd quydn va loi ich hop phap cho bl hai cUng co 
vai trd giam sat trong hoat ddng lay ldi khai dd bao dam thu tuc liy ldi khai 
dUdc tidn hanh dUng quy dinh. 

- Thdi gian ldy ldi khai ngudi dudi 18 tudi khdng qua hai Ian trong 1 
ngay va mdi ldn khdng qua 02 gid, trU trUdng hdp vu an co nhidu tinh tid't 
phUc tap." Nhu vay, BLTTHS n im 2015 va cic thdng tU hudng din cd 
quy dinh vd sd Idn liy ldi khai trong mdt n ^ y va gidi han thdi gian mdi Fin 
liy ldi khai, tuy nhidn lai khdng quy dinh cu thd vd thdi didm liy ldi khai 
trong n ^ y ddi vdi bi hgi, trong khi lai cd dd cip trong hoat ddng hoi cung 
bi can.̂ ^ Vide nay din den SU ndn ndng cUa C Q D T do mudn ddy nhanh 
tid'n dd giai quydt vu in ma tidn hanh liy ldi khai mdt cich nhanh chdng 
khidn cho bi hai cam thiy mdt mdi, inh hudng dd'n tinh chinh xic, (fiy du 
ciia Idi khai, vi pham nghiem trpng nguyen tac td tung. Nhu viy, trudng 
hdp C Q D T tidn hanh liy ldi khai cua bi hai dudi 18 mdi vao ban dem thi 
cd vi phjm thih nic td tiang khdng? Khoang cdch giua hai Bn liy ldi khai qui 
sat nhau thi co bdo dam duoc tdm If thodi mii cung nhu ddm bao thdi gian 
nghi ngdi cho bi hai? Diy la nhung vudng mac chua thd giai quyd't dudc 
tiong quy dinh cua phap luit td tung hidn hdnh. 

1.2.3. Bdnh gid quy dinh vi hoift ddng Uy hi khai ciia Viet Nam so vdi hudng din 
aia Liin hdp qu^ 

Cd did dliy quy dinh tai BLTTHS nam 2015 ve hoat ddng liy ldi khai 
ngudi bl hai dudi 18 tudi d i phan nao dip Ung nhflng hudng din cua LHQ. 
Tuy nhien, ttong cic hudng dan cila L H Q cd nhflng quy dinh mang tinh 
bao dam ldi ich tdt nhi't cho bi hai dudi 18 nidi U B phdp luit td uing hinh su 

Klioin 4 Difu 421 BLTTHS nim 2015. Diiu 14. ThSng tu hen Hch s(S 06/2018/TTLT-
VKSNDTC-TANDTC-BCA-BTP-BLDTBXH 
Khoin 3 Difu 183 BLTTHS nSm 2015; "« ,*« dor mng mo ban dim, mV ming Iwp kUng iM 
Iri honn rfifiJt, nhung phtit ghi w iy tio vat> bim Wii". 
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Viet Nam chaa hudng tdi nhu: sy cd mat cda m6t chuydn gia tam ly trong 
sudt giai dogn difeu tra nhdm n ^ n chan, hgn chd nhUng hanh vi lam tdn hgi 
d^n tdm ly cda tre; nhOng hudng ddn cu th^ vt hanh vi dng xd cua C Q D T 
khi ti^p xdc vdi bi hai dudi 18 tudi; vide cd ngadi cd thdm quyfen den hanh 
lay ldi khai la ngUdi cdng gidi vdi bi hgi; vi6c quy dinh vfe thdi di^m ldy ldi 
khai cda bi hgi la ngUdi dadi 18 tudi. Xet thdy dd la nhang quy djnh gdp 
phdn dam bao lpi ich tdt nhat cua bi hai la ngUdi dadi 18 tudi ma Vifet Nam 
can nghien cdu va hoan thifen trong phap lujt qudc gia. 
1.3. Hoat ddng xet xii tai phiin tba 
1.3.1. TTieo hudng ddn ciia Liin hpp quic 

Khi tien hanh xet xd, Tda an cd quyfen kifem tra nang lac^" cda mdt dda 
tre nfeu Tda xac dinh dUdc nhang ly do thuyfet phyc de lam difeu dd, nhUng 
vdn phai bao dam nguyfen tdc vi ldi ich tdt nhdt cua tie. Cdng vifec nay nhdm 
xac dinh Heu dda tre cd the hifeu nhOng cdu hdi dUdc dat ra cCing nhu hifeu 
dU0c tdm quan trgng cua vifec tra ldi mdt each thanh that hay khdng. Chd 
y rtng, do tudi se khdng la ly do thuyfe't phyc dfe yfeu cdu kifem tra ndng lyc 
cua ngUdi bi hai dudi 18 tudi. Ddu dfen, vfe ehu thfe thuc hifen, Tda an cd thfe 
chi dinh mdt chuyfen gia hoSe chinh Toa dn se tifen hanh kifem tra tren ctJ sd 
nhOng cdu hdi cda kifem sat vien va ludt sa bdo chaa. Ngoai ra, khi xet thdy 
can thifet, tham phan, kifem sat vifen, lujt sa bao chaa, ludt su bao vfe quyfen 
va loi ich hdp phap, ngUdi hd trO, phdng vifen, thu ky tda an hay cha me, 
ngudi giam hd cua dda tre dfeu cd thfe cd mat trong budi kifem tra nang lUc. 
Tifep theo, vfe nOi dung cua bai kifem tra, cdu hdi se chi tdp tmng vao vifec 
xac dinh kha nang hifeu va mdc dd trung thUe cua tre. 

Ddi vdi mdt sd qudc gia theo hfe thdng td tung tranh tyng,^' vixi dfe 
kifem tra cheo dUQc ddt ra trong qua trinh xet xd, bfen bi budc tdi va lujt 
sa bao chaa cd quyfen kifem tra cheo ddi vdi ngn nhan dfe xac dinh tinh 
trung thUe trong ldi khai cua hg. Tuy nhifen, vifec tranh tung nay cd thfe anh 
hudng true tifep dfen bj hgi dudi 18 tudi, la dd'i tUOng dfe bj tdn diuOng, dge 
bifet khi bi chinh bi cao thye hifen vifec ddi chdt tryc tifep. Vi vgy, Luat mdu 
quy djnh i ^ g ngn nhan la tre em sfe khdng bi kifem tra cheo bdi bi cao ma 
chi da0c thuc hifen thdng qua lujt sa bao chaa dadi sU gjam sat chat che cua 
thdm phan." Trong trudng hop cd kha nang xay ra bdt ky sU de dpa hoJc 

Tldd (cha thich s6 07), An. 21. 
Nguyen Dilc Mai,Tnl6ng Dsi hpc Ki^m sat Ha Niji, Bfc diim oia md hinh ti tvng tranh i\ing va 
phuong hudng hodn thiin tlifm md hmh td li/ng hinh su d Viit Sam (Ky 1), ngu&n:http://tks,edu 
vn/thong-tin-khoa-hoc/chi-iiet/79/296, truy c3p ngay 8/3/2020. 
"Giti ai vdo cac ddu hiiu chung nhdi cd thi phdn thii Hic xet xit cac vy an htnh su d cac nuoc trin tkfgm 
thdnh hai h( td tyng ca bdn: Ti tung iranh tung vd tdtvng thdm vdn (xet hdi). Cd hai h( ti rung nay diu 
CO mifc didi CO bdn Id tim ra su thai va hoi}t ddng theo nguyin tdc "ki co 0i [^di bj imng pkn, nguai vd 
tfiplidi ducc HI do" Diim khac biit giaa chimg la d svgid dinh vi cdch ihiic tdt nhdt d^tim ra su thit." 
Tldd (chil thich s6 07), Art 27. 

http://tks,edu
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gJy tdn thuong dfen dda tre thi thdm phan cd quyfen ap dung bifen phap ngan 
chan ngay va cd thfe cham ddt hogt ddng Idfem tra cheo. 

Bfen cgnh thu cyc xet xd thi vifec bd tri phong xet xd va khu vUc chd 
cOng quan trong khdng kem. Nhang yfeu td ngogi canh ludn cd tac ddng 
khdng hfe nhd dfeii cam xdc cda dda tre, do do vifec trang bi mdt Toa an xet 
xd rifeng va mdt khu vyc chd thJn thifen vdi tre em dUdc xem la bifen phap 
thich hop. Khi d khu vyc chd, ngudi bi hai dudi 18 tudi va r ^ d i bi bade 
tdi se khdng thfe nhin thay nhau va se d nhang khu vUc chd tach bi6t. Nfe'u 
cdn thifet, phdng chd cd thfe duOc bd tri each xa phong xd an va dda tre sfe 
chi xudt hifen khi duoc yfeu cdu.̂ -* 
1.3.2. Theophdpludt Viit Nam 

Vifec xet xd vu an cd bi hgi dudi 18 tudi phai mdn thu cac quy djnh 
chung cda BLTTHS ndm 2015 ve thu tyc xet xd. Tuy nhien, se cd nhang 
quy dinh xet xd ap dung ri^ng trong trudng hop vy an cd ngUdi dudi 18 
tudi tham gia td tyng. Dfe bao dam quyfen ldi tdt nhdt cho ho trUdc nhOng 
hanh vi xJm pham trong qua trinh xet xd, BLTTHS nim 2015 quy djnh cy 
thfe cac tradng hop cd kha ndng anh hudng tdi quyfen ldi cda bi hai^'' nhdm 
cd hadng ngan chan phu hdp, bad dam hdat ddng xet xd dUde tifen hanh 
cdng bang, minh bgch. 

Thu nhdt, vfe hinh thdc xet xd, khoan 2 Difeu 423 BLTTHS nam 2015 
quy dinh dfe bao vfe cho bj hgi dudi 18 tudi, Tda an cd thfe quy dinh xet xd 
km. Ddy la quy dinh md, chua cd tinh chat bat budc ddi vdi tdt ca cac vy 
an cd ngUdi dudi 18 tudi tham gia. Vifec quy dinh xet xd kin trong mdt sd 
trudng hop dge bifet la mdt quy pham mang tuih tuy nghi, di ngUOc lgi yfeu cdu 
cda Cdng udc L H Q vfe Quyfen tre em, mau thudn vdi nguyfen tdc bao dam 
gia bi mdt ca nhan cua ngUdi dudi 18 tudi.^^ Khdc phyc nhOng thifeu sdt cda 
BLTTHS nam 2015 vfe vdn dfe nay, Thdng tu sd 02/2018/TT^TANDTC va 
Nghi quyfet sd 06/2019/NQ-HDTP quy dinh mdt sd diidng hop cy dife khi 
ngudi dudi 18 tudi bi xJm hai dnh due, bj bgo Imih hoJc bi mua ban thi Tda 
an se quyfet dinh xet xd kin. Bfen cgnh dd, ddi vdi cac tnidng hop khac khi 
cd yfeu cdu cua bi hgi dadi 18 tudi ho§c ngUdi dai dien cda hp hoac de bao vfe 
bi mdt ddi tu cho bj hgi, Tda an cang cd dife xet xd kin nhUng phai tuyfen an 
cdng khai. Vifec tuyfen an cdng khai chi bao gdm vifec dpc quyfet dinh cua ban 
an ma khdng tife't Id didng tin ci nhJn cua bj hgi.^ 

Tldd (chii thich s6 07), Art. 24 
Dieu 423 BLTTHS nam 2015. 
L6 Huynh Tin Duy, Binh ludn "liang diim moi co bdn cua Bd ludi Td tung liinh sif ndm 2015, 
Nxb. H&ng Ddc, 2015, tr 149. 
Di^m c khoan 1 Di&u 7 Thdng tu %6 02/2018/TT-TANDTC; D.tu 7. Nghj quy^t s6 
06/2019/NQ-HDTP ngay Oi/10/2019 Hiidiig din ap dyng iii<)i s6 quy djnh tgi cac diSu 
141, 142, 143, 144, 145. 146, 147 c^a BO !uSlt Hinh sM vi vi^c xet xu vy an xam hai dnh dye 

ngitiJidUdi 18 tuiSi 
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Vifet Nam chUa hadng tdi nhU: sU cd mjt cda mdt chuydn gia tdm ly trong 
sudt giai dogn difeu tra nham ngan chgn, hgn chfe nhang hanh vi lam tdn hgi 
dfen tdm ly cua tre; nhOng hudng ddn cy thfe vfe hanh vi ang xd cua C Q D T 
khi tifep xdc vdi bi hai dudi 18 tudi; vifec cd ngUdi cd t h ^ quyfen tife'n hanh 
lay ldi khai la ngUdi cdng gidi vdi bi hai; vifec quy djnh vfe thdi difem Idv ldi 
khai cua bj hgi h ngUdi dudi 18 mdi. Xet thdy dd la nhOng quy dinh gdp 
phdn dam bao ldi ich tdt nhdt eua bi hgi la ngUdi dudi 18 tudi ma Viet Nam 
cdn nghifen cdu va hdan thifen trong phap luat qudc gia. 
1.3. Hoat ddng xet xiir tai phiin toa 
1.3.1. Theo hudng ddn cita Uin hop quic 

Khi tifen hanh xet xd, Tda an cd quyfen kifem tra nJng lUc-" cua mdt dda 
tre nfeu Tda xac djnh duOc nhang ly do thuyfe't phyc dfe lam difeu dd, nhung 
van phai bao dam nguyfen tac vi loi ich tdt nhdt cda tre. Cdng vifec nay nhdm 
xac dinh li^u daa tre cd thfe hifeu nhang cau hdi duOc dat ra cOng nhu hifeu 
duoc t̂ lm quan trpng cda vifec tra Idi mdt each thanh thJt hay khdng. Chu 
y rdng, dd mdi se khdng la ly do thuyfet phyc dfe yfeu cdu kifem tra nSng lyc 
cua ngadi bi hgi dudi 18 tudi. Ddu tifen, vfe chd the thyc hifen, Toa an cd thfe 
chi djnh mdt chuyfen gia hoJc chiiih Tda an se tifen hanh kifem tra trfen cO sd 
nhang cdu hdi cda kifem sat vifen va luat sU bao chUa. Ngoai ra, khi xet thdy 
cdn thifet, tham phan, kifem sat vi^n, lujt sa bao chOa, lujt sU bao vfe quyfen 
va lpi ich hOp phap, ngUdi hd trp, phdng vifen, thu ky tda an hay cha me, 
ngudi giam hd eda dda tre dfeu cd thfe cd mjt trong budi kifem tra nSng lyc. 
Tifep theo, vfe ndi dimg cda bai kifem tra, cJu hoi se chi tap tmng vao vifec 
xac dinh kha nang hifeu va mdc dd tmng thUe cua tre. 

Ddi vdi mgt sd qudc gia theo he thdng td tyng tranh tyng,-' vdn dfe 
kifem tra cheo daoe djt ra trong qua trinh xet xd, bfen bj budc tdi va lujt 
su bao chaa cd quyfen kifem tra cheo ddi vdi nan nhdn dfe xac djnh tmh 
tmng thye trong ldi khai cua hp. Tuy nhifen, vifec tranh tyng nay cd thfe anh 
hadng tryc tifep dfe'n bj hgi dudi 18 mdi, la ddi mpng dfe bi tdn thuong, djc 
bifet khi bj chmh bl cao thyc hifen vifec ddi chdt tryc rifep. Vi vay, Lujt mau 
quy djnh rang nan nhJn la tre em se khdng bj kifem tra cheo bdi bi cao ma 
chi dadc thyc hifen thdng qua lugt sa bao chaa dudi sy giam sat chat che cua 
thdm phan." Trong trUdng hop cd kha nang xay ra bdt ky sy de dpa hoJc 

-ndd (chii thich sd 07), Art. 21. 
Nguyen Dilc Mai,Tnl6ng Dji hoc Ki^m sat Ha N$i, D^c di6n ciia md kmh td Img iranh mna va 
phuong hudng hoan thifn thfm md h'inh td tung binh su 6 Viit Nam (Ky 1), ngu&n http,//[ks edu 
vn/thong-dn-khoa-hoc/chi-ciet/79/296, truy cJp ng^y 8/3/2020. 
"Cdn cd vdo cdc ddu hiiu cluing nhdt c6 thi phdn thii Ivc xel xdcdcw an bmh su o cae mm irin ib^gio, 
thdnh hai hi litung ca ban Tdn/iig iranb tung va ti tung thdm vdn (xet hdi). Cd hai hi t6 iw^ „ay ^^„ 
CO nm dich CO bdn la tun ra su thdt vd boat d^ng theo nguydn idc "ke cd td' plidi bf tmng pbqt, nguo\ v6 
tdi phdi dufc tu do". Diim khdc bi(tgiila diiing la 6 sugid djnh vi cdch thuc idt nhdt di um ra su thdi " 
Vdd (chii thfch %6 07). Art. 27 
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gJy tdn thaong dfe'n dda tre thi tham phan cd quyen ap dyng bifen phap ngJn 
chan ngay va cd thfe chdm ddt hoat dpng kifem tra cheo. 

Bfen cgnh thu tyc xet xd thi vifec bd tri phdng xet xd va khu vyc chd 
cOng quan trpng khdng kem. Nhang yfe'u td ngogi canh ludn cd tac ddng 
khdng hfe nhd dfen cam xdc cua dda tre, do dd vifec trang bj mdt Tda an xet 
xd rifeng va mpt khu vyc chd than thifen vdi tre em daOe xem la bien phap 
thich hop. Khi d khu vyc chd, ngudi bl hgi dudi 18 mdi va ngudi bi budc 
toi se khdng thfe nhin thdy nhau va se d nhang khu vyc chd tach bifet. Nfe'u 
cdn thifet, phdng chd cd thfe duoc bd tri each xa phdng xd an va dda tre se 
chi xudt hifen khi dapc yfeu cdu.̂ -' 
1.3.2. Theo phdp ludt VietNam 

Vifec xet xd vu an cd bj hai dudi 18 tudi phai tuJn thd cac quy djnh 
chung cda BLTTHS nam 2015 vfe thd tyc xet xd. Tuy nhien, se cd nhang 
quy dinh xet xd dp dung rifeng trong trUdng hop vy an cd ngUdi dadi 18 
tudi tham gia td tyng. Dfe bao dam quyfen lpi tdt nhdt cho hp trade nhang 
hanh vi xdm pham trong qud trinh xet xd, BLTTHS nam 2015 quy djnh cy 
thfe cac tnidng hop cd kha nJng anh hadng tdi quyfen loi cua bi hai^'' nham 
cd hadng ngan chan phu hop, bao dam hogt ddng xet xd daoc rifen hanh 
cdng bang, minh bach. 

Thu nhdt, ve hinh didc xet xd, khoan 2 Difeu 423 BLTTHS nam 2015 
quy djnh dfe bao vfe cho bi hai dudi 18 tudi, Tda an cd thfe quy djnh xet xd 
km. Djy la quy dinh md, chua cd tinh chdt bat budc ddi vdi tdt ca cac vy 
dn cd ngUdi dudi 18 tudi tham gia. Vi^c quy dinh xet xd kin trong mdt sd 
trudng hop dge bifet la mdt quy pham mang tmh tuy nghi, di ngUOc lgi yfeu cdu 
cua Cdng Udc L H Q vfe Quyfen tre em, mdu thudn vdi nguyfen tac bao dam 
gia bi mjt ca nhan cua ngudi dadi 18 tudi.^ Khdc phyc nhang thifeu sdt cda 
BLTTHS nam 2015 vfe vm dfe nay, Thdng tu sd 02/2018/TT-TANDTC va 
Nghi quyfet sd 06/2019/NQ-HDTP quy dinh mdt sd trUdng hop cy dife khi 
ngudi dudi 18 mdi bj xJm hai tinh dye, bj bgo l^nh hoJc bi mua ban dii Tda 
an sfe quyfet dinh xet xd kin. Bfen cgnh dd, ddi vdi cac nudng hop khac khi 
cd yen cdu cua bi hgi dudi 18 tudi hoJc ngadi dai di^n cua hp hoac dfe bao vfe 
bi mdt ddi tu cho bj hgi, Tda an cOng ed thfe xet xd kin nhttng phai tuyfen an 
cdng khai. Vifec Uiyfen an cdng khai chi bao ^ m viec dpc quyfet dinh cda ban 
an ma khdng tifet Id thdng tin ca nhSn cua bj hgi.-"̂  

77rfrf{chiith(chs6 07),Art. 24 
Difeu 423 BLTTHS nam 2015. 
Le Huynh Tin Duy, Binh ludn nhang diim mdi co bdn cua Bf ludt Td tung hinh sv ndm 2015, 
Nxb. Hbng Ddc. 2015, tr. 149. 
Di^m c khoan 1 Difeu 7 ThOng tu $6 02/2018/TT-TANDTC; Difeu 7. Nghi quyft sd 
06/2019/NQ-HDTP ngay 01/10/2019 Hudng din ap dyng niOt s6 quy djnh t̂ i cdc difeu 
141, 142. 143. 144. 145, 146, 147 ciia B<) luSt Hinh si) va vi^c xet xu i-y in xam hai dnh dye 
ngabi dudi 18 tudi 
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Thu hai, khi xet xd vu an cd bi hai dudi 18 mdi, H6i dbng xet xu phai 
han chfe vifec Ufep xue giOa bj hgi vdi bj cdo khi i ^ d i b; hgi trinh ba\- ldi 
khai tgi phifen tda. Thdm phan chd tpa phi6n tba cd thfe yeu cdu ngadi dgi 
difen, ngUdi bao vfe quyen va ldi ich hpp phap hdi bi hai.^' Day la mot quy 
dinh hop ly bdi viec bi hgi dUOc hdi bdi nhang ngadi quen bifet se tao tJm 
ly thoai mai, giam bdt sy cang thing cho hp va vi thfe ma tinh khach qaan 
cda ldi khai duOc dam bao hdn, ban chfe tdn thaong tdm ly cho bj hai. Phap 
lujt td tyng hinh sy hifen hanh khdng cd quy djnh chi tifet vfe van de bd 
tri vj tri cho bi hgi dudi 18 mdi ndi chung khi trinh bay ldi khai tgi phien 
tda nhu quy djnh cua ThOng tU sd 01/2011/TTLT-VKSTC-TANDTC-
BCA-BTP-BLDTBXH^'' ma chi cd quy dinh danh ri6ng cho bj hai dadi 
18 mdi trong cac vu an xdm hgi tinh dye.-' Tuy cd quy djnh nhang trUdng 
hpp cdn each ly bi hgi vdi bi cao-'" dfe han chfe viSc tifep xUc nhung each thdc 
each ly lai khdng dupc hudng ddn cy thfe. 
1.3.3. Ddnh gid quy dinh ui hogt ddng xet x^ cUa Viit Nam so vdi hudng ddn aia 
Uin hop quic 

So vdi hudng ddn cua LHQ, phap lujt td tyng hinh sy Vifet Nam da cd 
nhOng tife'n bd vUpt bJc, linh hogt, dap Ong phdn ldn yeu cdu cda L H Q trong 
vifec xet xd nhOng VAHS cd bj hai la ngUdi dudi 18 tudi. Cy thfe la nhOng 
quy djnh lifen quan dfe'n cac trudng hpp xet xd kin, vfe vifec han chfe rifep xdc 
giOa ddi tUOng ^ bi hai dadi 18 tudi va nhOng ngUdi tham gia td' tyng khac, 
dac bifet la bi eao. Tuy nhifen, nhu da dfe cap, each thdc dfe each ly bi hai E 
ngUdi dudi 18 mdi vdi bj cao chi dupc hadng ddn ri^ng ddi vdi nhang vu an 
xdm hgi dnh dye ma khdng dung chung trong nhOng vy an cd bi hai Id ngudi 
dudi 18 tudi. Quy dinh nay khdng bao dam myfet ddi lpi ich tdt nhdt cho bj 
hai dudi 18 mdi, khOng dap dng day du nhOng yfeu cdu cua L H Q khi ma ddy 
la ddi mpng rdt dfe bi tdn thuong trong ca qua trinh td tang va trong tat ca cac 
vu an Ufen quan dfen hp cha khdng rifeng ^ nhang vu an xam hgi finh dye. 

Khoan 5 Difeu 423 B L T T H S n i m 2015 . 

Khoan 5 Difeu 16 T h 6 n g tU s(5 0 1 / 2 0 1 1 / T T L T - V K S T C - T A N D T C - B C A - B T P - B L D T B X H -
"Khi cdn yiu cdu ngubi bf hai, nguoi ldm chUng Id ngabi chua thdnh niin innh bdy ldi kbai ciia niinh tai 

phien tba trong dihi kiin dio phep, Hdi ding xet xd co tbi dio phep hp diing sau man didn, binh phong di 
khdng nliin thdy bi cdo hodc ldm chung true liip tai mdt phong klidc ihdng qua kil ndi l!( ih^„a (u„i^^» 
K h o i n 3 Difeu 7 N ^ quyfet sfi 0 6 / 2 0 1 9 / N Q - H D T l > quy djnh: "Tncang % pl^di tii^u I4p bf luji la 
nguoi dadi 18 tuii din phiin toa, Toa dn cdn Uio diiu kiin dihg ldm quen, ti^ xiic vdi mdi truang Toa dn vd 
quy tnidivd thti lifi:.xet xa, bdtri dio h^n^iid phong cddilyvasddur^aictbifibidiirita(vidu micro ha ti 
vi, camera . ) di khdng lam dnb hudng din tdm If aia he khi hg Miai bdo, diam gia id tvng ii/t phiin iba in' 
hpp khdng bi m dugcplmig cddilytHi dihp n^i d pbbng xd an nhung phdi co man die ngdn cddi vdi'khu i^ 
aia bjcdova kliodng cddigiOa Hfi ddng xei xii vdi ngubi bi ligi Id fgi/di duoi 18 tudi kliOng qud 03 niii" 
Khoan 1 Difeu 10 Thfing tu s6 0 2 / 2 0 1 8 / T T - T A N D T C quy dinh. "Trong qua imih xet xd vudn 
Hdi ddng xet xii phdi cdcli ly ngudi bi hai Id nguoi dual 18 tuii vai bl cao trong nhang imang hgp sau ddv ' 

a) Nhang vu an co nguoi bj /ifli Id ngubi dudi 18 ludi bl xdm hm dnh dye, if b^ hdnh hoitc bi niua h • 
b) Nhang vu an cd ngabi bi Afli la nguoi dudi 10 luii; "" ' 
c) Nliilng vu an klidc cdyiucducOa nguai dudi 18 tuii ho4c nguai dai diin cda hg va Hit ,li.hig xei xii v > 
thdy cdn phdi cdch ly dibdo dam lgi idi ldi nhdt aia ngabi dudi 18 tuiT'. " " 
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2. Mot sd kifen nghi hoan thien 
2.1. Vi ngubi co thdm quyht tidn hdnh tdt^ng vd nhmg ngUifi khac 

Thu nhdt, md rOng chd thfe can phai duOc dao tao, tap huaii ddi vdi tat 
ca nhang ngudi cd kha nang rifep xdc vdi ngn nhdn la tre em, khdng chi bao 
gdm ngadi T H T T nhu quy dinh hifen hanh. Trong dd phai kfe dfen nhCng 
ngadi lam cdng tdc chuyfen mdn khac cd lifen quan dfe'n hoat ddr^ m phap 
ngadi chua thanh nifen, cac nhdn vifen y tfe, can bO xa hdi. . . 

Tha hai, vfe ndi dung dao tao, tJp hudh, ngUdi T H T T va nhOng ngUdi 
tham gia vao qua trinh td tyng khac can duOc tap hudn nhOng noi dung can 
thifet theo hudng ddn cda L H Q vfe quyen con ngudi, cac nguyfen tdc va quy 
djnh cua Cdng Udc vfe Quyfen tire em, cac quy tdc, tieu chudn khac vfe hoat 
ddng td tyng cd bi hgi dudi 18 mdi. Ddng didi, nhOng kifen thdc vfe dac difem 
tdm sinh ly cua tre, cac nghifep vu chuyfen mOn nhu phUdng phap giao tifep 
phu hpp trong hdi cung, ldy ldi khai, ky nang lam vifec vdi ngadi chua thdnh 
nifen... cOng can daoc dao tao dfe tao nen tmh toan difen trong boat ddng td 
tyr^ cOng nhu bao dam dupe loi ieh tdt nhdt cua ngUdi dudi 18 mdi. Theo 
dd, vifec xdy dyng mdt chaong trinh tap huj&i cd ndi dur^ thdng nhat tren 
phgm vi ca nUdc se la bifen phap mar^ tmh toan difen. Vifec xJy dyng chaor^ 
trinh tJp hudh nay cOng phai duoc nhOng ngudi trong co quan T H T T thyc 
hifen khao sat tan thanh myfet ddi. Bfen canh dd, mdt sd tifeu chu&i ddi vdi 
ngUdi T H T T cang cdn duoc lam ro nhU: hifeu nhu thfe nao la ngUdi cd kinh 
nghifem difeu tra, tmy td, xet xd vu an hfen quan dfe'n ngudi dudi 18 mdi va 
sy hifeu bifet tam ly tire em duoc xac dinh theo tifeu chudn cy thfe ndo? Dac 
bi$t la cdn thdng nhdt nhOng quy djnh vfe tieu chuan cua ngUdi T H T T trong 
BLTTHS nam 2015 va cac via ban hudng dJn thi hanh, nanh sy mdu thuJn 
khdng cdn thife't va gJy khd khan cho qua trinh ap dyng trfen thuc rifen. 

Thu ba, nfen cd quy djnh logi trd nhOng chd thfe T H T T vk nhOng chu thfe 
khac trong vifec tham gia vao qua trinh td tyng hinh sU cd bi hgi la ngUdi dUdi 
18 tudi theo ddng hadng ddn cda LHQ. Theo dd, bat ky ai da bi kfe't an vfe 
mdt hanh vi phgm tdi dd'i vdi tire em se khdng duoc phep lam vifec cho mdt cd 
quan, td ehdc hoac hi^p hpi cung cJp djch vy hd ttO ndo lifen quan dfen tre em. 

Thu tu, cdn thife't dfe tife'n hanh nhOng bifen phap dac bifet trong vifec 
tuyfen chon, dao tao va tao difeu kifen dfe bgt cac can bd nU tham gia vao he 
thdng ta phap danh cho ngadi chaa thanh nifen, dac bifet la nhflng hogt ddng 
td tyng mang lgi cam giac sO hai va sy kich ddng vfe tJm ly cho ngUdi dudi 
18 mdi nha hogt ddng hdi cung, lay ldi khai, hay xet hdi tgi phiSn toa.^' 

2.2. Vi hoift ddng ldy lbi khai trong giai doan dihi tra 

Phap iujt TTHS Viet Nam nen cd quy djnh cy thfe hon vfe thdi gian 

ldy ldi khai cda bj hgi nhy sau: 

The Beijing Rules, 1985, Art, 22 (the commentary). 
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Thu nhdt, nghifem cam tdt ca cac hogt ddng ldy ldi khai bj hgi vao ban 

dfem, trd mpt sd trUdng hpp khan cdp vi vifec ldy ldi khai vao ban d^ni se 

khdng thfe bao ddm duoe tinh khach quan cua ldi khai ma cdn cd the gdy 

mfet mdi cho ngUdi bl hgi. Cu thfe, tifep thu quy djnh cua LHQ vfe van de 

nay ta cd thfe gidi hgn thdi gian ldy ldi khai cua bj hai. Vifec lay ldi khai 

khdng dupc tifen hanh tiudc 8h sang va sau 22h dfem. 

Thu hai, khoang each giaa hai ldn ldy ldi khai cang phai daoc quy djnh 

mdt each hpp ly. Thdi gian nghi gifla hai Idn ldy ldi khai khdng dapc qua 

ngdn, phai bao dam cho bi hgi cd thdi gian Ijy lai sdc khde, tdm ly sau nhifeu 

gid bj xet hdi. 

2.3. Vi hoqt ddng xet xti tai phiin toa 

Thu nhdt, trong giai dogn xet xd, cdn cd nhflng hudng dan cy thfe vfe 

each thdc each ly va each thdc hgn chfe sy tifep xue giaa bj hgi la ngudi dudi 

18 mdi vdi bi cao trong mpi vu an cd bi hai ^ ngydi dydi 18 mdi chd khdng 

chi gidi ban ddi vdi nhang vy an xdm hgi tinh dye nhu hifen nay. 

Thu hai, vfe cac vin dfe co sd vJt chat trong qua trinh xet xd, ngoai 

each bd tri phdng xd an theo hudng ddn tgi Thdng tu sd 01/2017/TT-

T A N D T C caa Tda an nhJn ddn tdi cao,-*̂  nhang dfe xudt sau cflng kha hpp 

ly^ va cdn duOe nghidn ciiu trifen khai: 

- Bd tri khu chd rifeng bi6t tgi Toa an dfe ngUdi bj hgi dudi 18 mdi va 

gia dinh cd thfe ngdi doi each ly vdi bj cao va nhUng ngUdi bfen phia bj cao; 

- Giam thifeu thdi gian cac em phai chd doi tai phong xd an; 

-Khdng cho cdr^chung\^ophdngxa an khi cac em cung cdp ldi khai... • 
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