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Tom tat: Chu the la mot che dinh phap lukt c6 y nghia het site quan trong, nhhm dieu chinh 

cac quan hS xa hqi noi chung va trong quan he hap dong noi rieng. Shd c6 che djnh nay mi vi$c 

xac dinh quyen, ngbia vu va giai quyet cac tranh chap tren thUc te'cua cac chu the trong quan h$ 

hap dong duac thUc hien va dam bao. Bai viet trinh bay, phan tich va danh gia cac quy dinh phap 

lu$t bien hanb ve chu the dAc thU la ca quan nba nUdc co tb£m quyen, neu len diem tich cUc vk 

han cbe trong qua trinh chu the nay tham gia vao quan be hap dong Xay dung - Kinh doanh -

Chuyen giao (BOT), tUdd dUa ra mot so'de xuat hoan tbien. 
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Abstract: The legal subject is an important legal institution who can regulate social relations in 

general and contractual relations in particular. The identidcation of the legal subject ensures the 

determination of rights, obligations and settlement of actual disputes of entities in the contractual 

relationship. The paper analyzed current legal regulations on competent state agencies as a legal 

subject in Build - Operate - Transfer (BOT) contracts, evaluated the pros and cons of this legal 

subject in contract relationship, thereby suggesting proposals to improve current regulations on 

competent state agencies m BOT contracts. 
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Dat van de vay, viec hieu dung, nhan dien cac ye'u to' 

Chu the la mot trong nhiing dieu kien dac thu ciia chii the trong bdp dong BOT cd 

quan trpng de xac dinh hieu lilc cua hdp y nghia ldn trong viec hoan thien phap luat 

dong. Tfly tflng loai hdp dong ma dieu cung nhfl thfle day phat trien cd sd ha tang 

kien ve chii the tham gia giao ket hdp ndi rieng va nen kinh te noi chung. 

dong la khac nhau nhflng ta't ca deu phai 1. Net dac biet cua chti the la nha 

dap flng dieu kien cd ban. nfldfc trong htfp dong BOT 
Hdp dong BOT dong vai trd quan trong Chu the cua hau he't cac loai hdp dong 

trong phat trien cd sd ha tang va la mot theo quy dinh cua phap luat Viet Nam la 

cdng cu d^y bflu hieu de huy dong nguon cac ca nhan, doanh nghiep, td chflc khdng 

vd'n tfl ddng dao cae nha dau tfl nham phuc cd chflc nang quan ly nha nfldc, khdng 

vu cho qua trinh cdng nghiep hda, hien dai phai la cd quan cdng quyen. Cac ca nhan, 

hda da't nflde. Nd vfla giam ganh nang 

ngan sach va nbflUg n i i ro cho Nha nfldc, n ̂ hg vien Khoa hoc va Cong nghe pao thong v&n tau 
vfla tang nguon thu cho n h a dau tfl. Do Email: dinhvantuan@itst-gov.vn 
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doanh nghiep. td" chflc nay ky ket hdp 

dong va c6 quyen Idi, nghia vu phat sinh 

t ren cd sd hdp dong da ky. Khac vdi cac 

loai hop dong t ren. hdp dong BOT duoc ky 

ket gifla mot ben la nha dau tti. doanh 

nghiep dfl an va mot ben la cd quan nha 

nudc cd tham quyen. Vay. siJ xuat bien 

I ua cd quan cdng quyen vdi vai trd la chu 

the b^p ddng c6 gi dac bi^t, vi sao lai dac 

bi^t va mang lai nhflng n^t dac thu gi cho 

hdp dong BOT? 

Khai niem hdp dong BOT duoc giai thich 

trong N'tzlii dinh so 63/20LS/XD-CP ngay 

04/05/20 ] s cua Chinh phu vc dau tfl theo 

hinh thflc ddi tac cdng tfl la "hcJp dong difdc 

ky gifla cd quan nha nfldc cd thAm quyen 

va nha dau tu. doanh nghiep dfl an de xay 

dt^ng cdng trinh ha tang; sau khi hoan 

t h a nh cdng trinh. nha dau tfl, doanh 

nghiep dfl an chuyen giao cho cd quan nha 

nude cd tham quyen va dfldc quyen kinb 

doanh edng trinh dd trong mot thdi han 

nha't dinh". Tfl khai niem tren, cd the tha'y 

chu the hdp dong BOT bao gom: cd quan 

nha nUdc cd tham quyen, nha dau tu. 

doanh nghiep dfl an. Xhir vay. net dac thu 

ve mat chu the ctia mot ben trong hdp dong 

BOT chfnh la sir tham gia cua Nha nudc 

thdng qua cd quan nha nfldc cd tham quyen 

cua minh. Tinh dac biet nay can dfldc chu y 

bdi cd quan nha nfldc cd tham quyen khdng 

chi tham gia vdi tfl each la chti the kinh te 

ma cdn tham gia vdi tfl each la ehu the 

cdng quyen. quan ly boat dong ciia nha dau 

tu theo hdp dong BOT. Mac dfl nha nfldc la 

td chflc quyen lUc. song trong quan be bdp 

dong BOT. nba nfldc tham gia vdi ca 2 chflc 

nang. nhan danh la ebii the quyen Iflc va 

dong thdi la chu thd thUdng mai thdng 

thUdng bdi ban chat ciia hdp dong la binh 

dang, thda thuan. 

Tinh chat cdng quyen cua chu the la 

. AAns BOT 
Xha nudc khi tham gia hdp dong^^ ^_^ 

dUdc the' hien d chd. thdng qua ^•'^' ' 
cac bdp d6ng BOT. nha nfldc co then 
c , giflp thflc hien cac chflc nang d - ^ ^ ^ 

dich VU cdng cdng eua ' " ^ " * ' - , ' ' . . ^^a i t r inh cdsd ha tAn.. cdng cong von dl phai 

do nha nt.dc dam nhan. u.y nhien t h n ^ 
qua cac dfl an BOT. nha nUdc da dfldc san 

I ganh nang trong viee dat dfldc nhflng 

nmc feu kinh te' - xa hoi (mot chflc n a n g 

quan ly cua nha nfldc)"". 
Ddi tfldng cua cac hdp d6ng BOT ehinh la 

cac cdng trinh cd sd ha t^ng cdng eong, nha 

nudc da dfla ra nhflng dam bao cho n h a d^u 

tfl de ho tham gia dau tfl vao eae cdng t r inh 

na>-. dong thdi quan ly, theo doi cac boat 

ddng dau tfl va cae cam ke't ciia n h a dau tfl 

ddi vdi viec phat trien cd sd ha tang. 

Khac vdi muc dieh thflc hien quan ly cdng 

cua Nha nfldc, nha dau tfl tham gia hdp dong 

BOT khdng nham muc dich nao khac ngoai 

kinh doanh kiem ldi, tien h a n h boat ddng 

kinh doanh nhfl tat ea cac cdng viec kinh 

doanh khac. Chinh dieu nay da quyet dinh 

va chi phdi yeu to' tfl ctia hdp dong BOT, xac 

dinh tinh cha't binh dang ve dia vi phap ly 

ciia cac chti the bdp dong BOT. 

Tinh dac thu ve m a t chii the ciia hdp 

dong BOT da ed nhflng tae dong nha't dinh 

den cac boat ddng cua loai h i n h hdp tac 

nay, bao gom ca nhflng tac ddng tich ciJc 

va nhflng mat cdn b a n ehe. 

Ve mAt tich eUc: 

Vdi nhflng bdp dong tbdng thfldng nhfl 

hdp dong dan sfl, bdp dong thuong mai, ldi 

ich mang lai tfl bdp ddng da phan deu chi 

gan l i ln vdi cac ca n h a n hoac cac edng ty. 

Tuy nbien trong hdp dong EOT. vdi dae 

'" Nguyin Thi U n j ; (2007). "Van de chu th l hdp d6ng 
BOT trong boi canh Vi?t Nam \k thdnh vien Wny 
Tap chi Nghien citu lip phip. so 103. 
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thu chu the mdt ben la cd quan quan ly 
Nha nfldc thi nhflng ldi ich ma hdp dong 
mang lai khong chi bd hep cho mot ca 
nhan bay doanh nghiep ma la ldi ieh 
chung ctia ca dia phfldng, cdng dong ndi 
thflc hien dfl an. Dfl an BOT cd kba nang 
san se ganh nang tai chinh cho Nha niidc 
dong thdi thuc d^y si( phat trien giao 
thdng, kinb te, ha tang ciia ca mot ddn vi 
hanh chinh, tfl dd nang eao ddi sd'ng xa hoi 
cho nhan dan. 

Thdng qua cac hdp dong BOT dac biet la 
cac hdp dong BOT co ye'u to' nfldc ngoai, cac 
bd ban nganh, dia phfldng cd cd hoi tiep can 
cac cdng nghe mdi, vat Heu mdi, cac iing 
dung ky thuat tien tie'n, cap nhat cac 
phfldng thflc quan ly dieu hanb hieu qua. 

Vdi dac thu chii the la nha nfldc, hdp 
dong BOT dflde thfle hien bai ban, chat 
che tfl khau quye't dinh ehii trfldng dau tfl, 
lap bao cao nghien cflu tien kha thi,... de'n 
khi dfla vao khai thac, quan ly. Cd sfl 
tham gia ddng gdp y kien eiia nhieu bd 
ban nganh, tham va'n y kien cpng dong de 
tranh riii ro va tdi flu hda hieu qua. 

Nha nfldc cd quyen Iflc hanb ehinh, lai 
la chu the eiia hdp dong BOT do dd nba 
nfldc hieu rd nhflng khue mac trong qua 
trinh trien khai thflc hien hdp dong BOT, 
dong thdi nha nfldc ed kha nang dieu 
chinh cac quy dinh phap luat sao cho phfl 
hdp vdi thflc tidn va dat hieu qua eao. 

Do hdp dong BOT dfldc sd dung trong 
d^u tfl ket ca'u ha tang ed lien quan mat 
thie't den Idi ieh eiia Nha nfldc va ciia 
ngfldi dan nen cdng tac kiem tra, giam 
sat dfldc dac biet chu trong va dfldc thflc 
hien bdi chinh chu the cua bdp dong la 
nha nudc. Ngoai quyen ldi dfldc quy dinh 
trong hdp dong BOT vdi vai trd la chii 
the thfldng mai, nha nfldc edn cd quyen 
Ifle de ap dung cac che tai huge cac nha 

SAS-ZOZB 

dau tu tuan thu dung ngbia vu hdp dong. 
dam bao cha't Ifldng, tie'n do cdng trinh. 

Vdi hdp dong BOT, tu\- vao tinh chat va 
yeu c^u thflc hien dU an, nha dau tu. doanh 
nghiep dtl an cd the dfldc nha nudc bao lanh 
eung ca'p nguyen Ueu. tieu thu san pham, 
dich vu va cac nghia vu bdp dong khac. 

Khac vdi cac hdp dong thdng thfldng, khi 
mot trong hai ben khdng dam bao dfldc cac 
ngbia vu trong hdp dong, hdp dong se khdng 
the tiep tuc thflc hien. Ddi vdi hdp dong BOT, 
nha nfldc la chu the va nha nudc dam bao 
cho dtJ an dfldc hoan thanh. Trong trfldng 
bdp nha dau tfl hoac doanh nghiep dfl an 
khdng thllc hien dfldc cac nghia vu quy dinh 
tai hdp dong dfl an hoac hdp dong vay vdn. 
sau khi tiep nhan dfl an, ben cho vay hoac to 
chflc dfldc ben cho vay chi dinh phai thflc 
hien day du cac nghia vu tfldng flng cua nha 
dau tfl, doanh nghiep dfl an theo quy dinb 
tai hdp dong dfl an va thda thuan ve quyen 
tie'p nhan dii an. Dong thdi, muc dieh sii 
dung da't ciia d\l an dfldc bao dam khdng 
thay doi trong toan bd tbdi ban thflc hien 
hdp dong dfl an. Nhfl vay, muc di'cb sii dung 
dâ t ciia dfl an dfldc nha nfldc bao hd va trong 
trfldng hdp nba dau tfl khdng thfle hien dUdc 
hdp dong thi ben cho vay se cd trach nhiem 
tie'p tue thfle hien hdp dong BOT. 

Trong trfldng hdp can thiet, viee ehuan 
bi va thflc bien dfl an BOT cd the dfldc cd 
quan nha nfldc cd tham quyen hd trd 
thdng qua viec lfla chpn to chflc tfl va'n ddc 
lap. Td chflc tu va'n nay se giup to chflc lap 
bao cao nghien cflu tien kha thi, bao eao 
nghien eflu kba thi, to chflc lfla chpn nha 
dau tfl theo dung quy dinb cua phap luat, 
thflc hien dung trach nhiem, nghia vu 
theo hdp dong dfl an'^'. 

'-' Khoan 7 Dieu 8. Nghi dinh so 63/2018/ND-CP ngky 
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\ e mat tai chinh, v i ^ xay dung cong 

tr inh cd sd ha tang ddi hdi nguon von rat 

ldn nen de thuc bien hdp dong BOT cac 

nha dau tu ludn phai tim kiem cac khoan 

vay tfl cac ben cho vay. Tuy nhien. cac 

phfldng thflc bao dam cho cac khoan vay 

cua nha dau tu trong hdp dt'.ng BOT la rat 

khac so vdi cac h<?p dong vay thdng thildng 

khac. Trong cac khoan vay tbdng thfldng 

ben cho vay thfldng yeu cau cd tAi san cua 

nha dau tfl, cd dti an de c^m cd. the chap 

hoac bao lanh. .Xguik- lai. trong hdp dong 

BOT. ben cho vay thfldng khdng dfla vao 

tai san hien hflu hodc hinh thanh trong 

tfldng lai cua Doanh nghiep BOT hay tai 

san cua nha ddu tfl ma khi quye't dinh 

cung cA'p tai chfnh cho nha dau tu trong 

hpp ddng BOT ben cho vay thfldng xem 

xet tdi nguon thu cua du an de hoan tra 

lai vd'n vay thay vi cac nguon bam dam 

irii\t 'n thd'ng khac. Xet dac thfl nay giflp 

cho doanh nghiep giam diidc ap Iflc ve cam 

CO. the cha'p hay bao lanh tai san ciia ban 

than doanh nghiep hoac chii dau tfl. 

Ben canh cd quan Nha nfldc cd tham 

quyen. chti the cdn lai trong hdp dong 

BOT la cac nha dau tfl trong nfldc va nfldc 

ngoai ki ke't va thflc hien hpp dong BOT 

cflng mang nhflng n6t dac trflng rieng ctia 

minh. Cac chu the nay ky ke't hpp dong 

BOT khdng chi ddn thuan la mdt ben 

trong hdp dong thdng thfldng ma cdn thfle 

hien hdp dong BOT vdi tu each la nha dau 

tu tien hanh hpp dong kinb doanh cd sd h a 

tang nham muc dich kiem ldi. Dac d i lm 

nay nba dau tu. mot trong cac chu the cd 

ban ctia hdp dong BOT da the bien rd net 

mdi quan he bien chflng gifla cac quy dinb 

ve hpp dong BOT va cac van de pbap Iy 

cua doanh nghiep BOT. 

Ve mAt ban ehe: 

Theo Xu'hi dinb 63/2018/XD-CP va 
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Thong tu 09/2018nT-BKHDT c,u.̂ _̂̂ ^ ^, 

-Bo, ng inh , Uv ban nhan dan cap_ ^^^ ^^ 

Cd quan nhii nUdc co than, quj-en ^ ^^^ 

thuc h , e n . u . quyen. n g h . a v v ^ y ^ ^ ^ ^ ^ 
t ™ n g h , p d 6 n g d 6 . v ^ ^ - ^ ^ , ^ ^ , _ ^ ^ , „ , ^ 

I l a m nang. nhiem \'U. quy , 
d u a n duoc T h i tuang Chfnh phu g m o j 

CO quan nha nUdc 

•TrUdng hop dU an 

nhiem vu, quyc: 

tham quyen , 

thuoc chiJc nang , 

han cua nhieu Bo, 

nganh, Uv ban nhan dan cap t inh, cac Bo, 

ng&nh Vy ban nhan dan cSp t inh thong 

nhat va bao cao Thu tUdng Chinh phu giao 

mot Bo, nganh, Uy ban nhan dan cap t inh 

lam cd quan nha nUdc co tham quyen ky 

ket, thuc hien hdp dong dU an""'. NhU vay, 

d6"i vdi cac dU an BOT do nha iiu tU de 

.•iuat.thi chua CO che dinh phap lua t xac 

dinh ro r i n g cd quan nao la cd q u a n n h a 

nudc CO th^m quyen de chu tri dam phan, 

ky ket hdp dong BOT vdi nha dau tU t rong 

du an BOT. Nha dau tU khong biet chinh 

xac cfl quan n h a nUdc co t h ^ m q u y l n dam 

phan, ky ket hap dong BOT la cO quan, 

ddn vi nao ma tuy tiing dU a n cu t he de 

xac dinh ca quan nha nUdc co t h a m quyen 

tUdng ling, vi CO the cd quan chuan bi dU 

an, dong thdi la cd q u a n dam p h a n ky hdp 

dong, song cung co trUdng hdp cd quan 

chuan bi du a n khong la cd quan ky hdp 

dong. Vl du, cac dU a n BOT v l cung cap 

nudc thl cd quan nha nUdc co t h a m quyen 

thudng la uy b a n n h a n dan cap t inh , cac 

dii an BOT ve xay dung n h a may dien thi 

thUdng cd quan nha nu6c co t h a m quyen 

la Bp Cong thudng, cac du an ve giao 

thong, cang bien thi cd quan nha nudc c6 

t h a m quyen thudng la Bp Giao thong v i n 

'" Dieu 8, Nghi dinh so 63/2018n<D-CP ngjy 
04/05/2019 vk Di(;u 3, Thong tu scf 09/201VrT.BjQ^jyp 
ngay 28/12/2018. 
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tai... Viec xac dinh cd quan nha nfldc cd 
tham quyen dflng ra dam phan ky ket hdp 
dong BOT tren thflc te la dang dfla tren 
thdng le va dupc xac dinh trong tfliig 
trfldng hpp cu the. Dieu nay lam eho cac 
nha dau tfl e ngai vi hp chfla xac dinh dflpc 
chae chan cd quan nha nfldc cd tham quyen 
nao dflng ra dam phan ky ke't hpp dong 
BOT. Mat khac, c^n xem xet lai cum tfl 
"lam ca quan nha nUde cd tham quyen" tai 
Dieu 8, Nghi dinh 63/2018/ND-CP neu tren 
vi chfla phfl hdp vdi Luat To chflc Cbinh 
phti do khdng cd che dinh ve viee cd quan 
nha nfldc cd tham quyen phan quyen boae 
fly quyen cho cd quan, ddn vi lam cd quan 
cd th^m quyen. Hdp dong BOT cd lien quan 
den nhieu cam ket chinh sach tfl phia 
Chinh phii va ed ehe phan chia, quan ly rui 
ro (Hen quan d6'n trach nhidm cua nhieu cd 
quan nen can ban che phan ea'p, liy quyen 
trong ky ket va thflc hien hdp dong dfl an. 
Cin thiet phan nhdm hdp dong BOT theo 
linh vflc, quy md va tinh chai ciia dfl an de 
xac dinh cd quEui nha nfldc cd tham quyen 
ky ke't va thfle hien hdp dong BOT. 

Mpt trong cac khd khan khac phat sinb 
tfl nhflng ban che trong che dinh hien hanh 
ve chii the hdp dong BOT, khien qua trinh 
dam phan cac hdp dong BOT hi keo dai, la 
tinh trang cd quan nha nflde cd tham quyen 
dfldc giao ky ket hdp dong nhflng lai khdng 
cd d^y du tham quyen de dam phan ve ta't 
ca cac vail de lien quan trong hdp dong (ma 
tuy thuoc vao ndi dung dfldc uy quyen). Do 
vay, ddi vdi rat nhieu che dinh nhfl bao dam 
can ddi hoac hd trp can doi ngoai te, trfldng 
hdp boi thfldng, mua lai, chain diit hdp dong 
trfldc thdi ban, cae va'n de ve gia, phi va 
thue ciia dfl an... deu phai xin y kien ciia cac 
cd quan cd Hen quan. 

Trong khi cac hdp dong khac dac biet la 
hdp dong thfldng mai, chu th l ciia hpp 

S05-202Q 

dong cd the xac dinh dfldc mflc lpi nhuan 
hpp dong dem lai va khdng hi ap khung lpi 
nhuan thi hdp dong BOT ndi chung va cac 
hpp dong thflc hien theo hinh thflc PPP 
ndi rieng lai cd khung ldi nhuan. Tuy 
nhien, den nay chfla cd van ban quy pham 
phap luat cua cac nganh quy dinh cu the 
mflc khung nay nen cac nha dau tfl cang 
khd xae dinh mflc ldi nhuan cd the dat 
dupc ctia dfl an, gay anh hudng den cac 
quyet dinh ciia nha dau tu'". 

Mdt dac diem dac trflng nfla cua hdp 
dong BOT la de thflc hien hpp dong BOT 
la nha dau tfl phai thanh lap doanh 
nghiep de thflc hien dfl an (Dieu 38 Nghi 
dinh 63/2018/ND-CP). Nhfl v^y, bat bupc 
phai cd mot chii the kinh doanh nham tien 
hanh cac hinh thflc kinh doanh tren cd sd 
cac thda thuan trong bdp dong BOT. Se 
khdng the thflc hien doanh nghiep BOT 
ne'u khdng co hdp dong BOT. Ngupc lai, 
hpp dong khdng the thflc hien dflpc hoac 
khong cd y nghia gi neu khdng cd doanh 
nghiep dtl an de thflc hien cac quy dinh va 
cam ke't trong hdp dong BOT. Dac trflng 
ndi tren ngoai mang lai nhflng ldi ich 
trong qua trinh thflc hien cung dong thdi 
la mat ban ehe bdi nd lam cho qua trinh 
thflc hien bdp dong BOT trd nen khd 
khan, phflc tap vdi nhieu quy trinh c^n 
phai thflc bien bdn so vdi cac hdp dong 
kinh te thdng thfldng khac. 

Trong trfldng hdp phat sinh cac va'n de 
mdi ehfla dflpc quy dinh cu the, d eac hdp 
dong thdng thfldng khac, hai ben chu the 
hdp dong cd the tfl thfldng Iflpng, thoa 
thuan vdi nhau de giai quyet mien sao 
dam bao dflng cac cbe dinh ciia phap luat. 
Doi vdi hdp dong BOT, viec giai quye't cac 

'*' Khodn 2 Dieu 73. Nghi dinh 

ngay 04/05/2018. 
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va'n de chua dupe quy dinh phflc tap hdn. 

cy the: trUdng hpp phat sinh cac ndi dung 

chfla dudc quy dinh tai Xghi dinh 

|;.;•J^ll•^ X i ) - ( l ' thi phai bao cao Thu 

tudng Chinh phu xem xet. quyet dinh. 

Cac dfl an BOT thudng la nhflng dfl an 

dai ban, cd the len tdi ca chuc nam. Trong 

khoang thdi gian dai do co the phat smh 

nhieu va'n de tfl khi xay dflng cho tdi luc 

van hanh. khai thac. Vdi quyen Iflc hanb 

cbinh trong tay. chu th§ nha nfldc cd the 

dua ra cac quy pham phap Iuat mdi d^ dieu 

ehinh cac \ a n de phat sinh nham dam bao 

hi^u qua cua dfl an dd'i vdi va'n de an sinh 

\;i hOi. iu\ nhien nhflng che dinh mdi nhir 

quyet dinh tam ditng thu phi mdt sd tram 

BOT. lien tuc thay ddi gifla phi va gia._ cd 

I he anh hudng i()i lpi ich cua nha dau tfl. 

Ky kel hdp dong vdi chu the cd quyen Iflc 

hanh chinh khien nha dau tu rdi vao the bi 

ddng, t i n g mflc do rui ro ma doanh nghiep 

phai chju khi tham gia du an BOT. 

\ 'e v;in de khudc tfl quyen mien trfl 

qiior gin: d cac dtr an BOT dac biet cac dfl 

an ed yeu to' nfldc ngoai. va'n de ngay rat 

di(dc cac nha d^u tfl quan tam. chu trong. 

Khi tham gia vao quan he phap Iuat dan 

Ml. kinh te theo nghia rdng cd yeu td nfldc 

ngoai, qudc gia dUde hiidng quy che phap 

iy dac biet. khdng nhflng khdng ngang 

bang vdi cac ca nhan va phap nhan ma 

cdn dfldc hfldng quyen mi§n trfl tfl phap. 

Cd sd phap Iy qud'c te cua quy che 

phap Iy dac biet cua qud'c gia t he hien d 

vwc xac dinh qud'c gia la mdt thflc t he cd 

chu quyen va la cbii the dac biet t rong tfl 

phap qudc te. dUdc the hien d cac nguyen 

lac tdn trong chu quyen qud'c gia va b inh 

dang chu quyen gifla cac qud'c gia. Theo 

nguyen tac nay. Xha nUdc nay hoac ba't 

ki cd quan nao cua nha nflde nay khdng 

cd quyen xet xfl nha nUdc khac hoac dai 

dien cua Nha nfldc khac. Khi i " 

vao cac quan he t^^ phap ^ ' " ^ l ^ ^ h ^ p 

gia dudc hfldng quyen mien »'^" ^ j - ^ ^ 

tuvet ddi (dtrpc ghi nhan : Cdn.' ^^'^^.^^^ 

1961 ve quan he ngoai giao). yu>e 
• lA t nvet QOl o 

trU tu phap cua quoc g.a a tu>t 
mpi nfll. mpi luc. t r i . t ruang hop quoc 

p i a t u nguyen t iJba '" . 

Hien nav. phap Iuat ve hap dong BOI d 

V,ct .Nam chua quy dinh ve' vah d l khUdc tU 

quven miln trCr quoi gia. Cd quan nha nUdc 

CO thSm i,uyi«n ky ket va thUc hien hdp dong 

BOT vdi hai tu each: tif each la chu the 

thuong mai va tu each la cd quan quan ly 

nhii nudc c6 tham quyen theo doi, kiem tra , 

giam sat hap dong. Vdi dfic thii chu the hdp 

dong la nha nUdc, trong khi phap luat dieu 

chinh ve cac dii an BOT khong quy dinh ve 

vSh de khUdc tU quyen mi ln trU quoc gia, 

thi khi xay ra t ranh chap trong qua t r inh 

thtic hien hpp dong se kho co the dam bao 

dUdc tinh cong bang cho hai ben, c6 the anh 

huong tdi left ich cua nha dau tU. 

Co the thay de thuc diy han niia viec 

phat trien ca sd h a t ang phuc vu cong cuoc 

phat trien nen k inh te theo hudng hien dai 

hoa va cong nghiep hoa, viec n h a n dien 

nhiing dac trUng ciia chii t he hdp dong 

BOT, mat tich cUc va (iiem h a n che pha t 

sinh tu dac trUng chii the nha nu6c se giiip 

dUa ra cac giai phap n h a m hoan thien hdn 

niia cac quy dinh phap luat ve chii the hop 

dong BOT. 

2, N g u y e n n h a n d a n d e n n h i J n g n e t 

date t h i l c i ia ch i i t h e l a n h a n i i6c t r o n g 

hc(p d o n g B O T 

Nha nudc Cong hoa xa hpi chii nghia 

Lual Diidng Gia (201.5). "t^uoc gia la chii the dac 
biel ciia tu phap quoc t*". httpsi/Zluatduonfji^a vn/quge-
gia-la-chu-thB-dac-biet.cua-tu-phap-quoc.u-/, 
n'K/2()i5 

nsily 
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Viet Nam tham gia vao mdt so' quan he 
phap luat dan sii, kinh te vdi tfl each la 
chu the dac biet. Tfl each chu the ciia Nha 
nfldc khdng dat ra nhfl tfl each chti the cua 
cac chu the khac. Nhieu cd quan nha nfldc 
tham gia vao cac quan he dan sfl, kinh te 
vdi tfl each la chii the ddc lap, binh dang 
nhflng Nha nfldc Cdng hda xa hpi chu 
ngbia Viet Nam tham gia vdi tfl each la 
chu the dac biet. 

Nha nfldc la chii the dac biet trong cac 
quan be xa hdi ndi chung va cac quan he 
dan sfl, kinh te ndi rieng bdi cac le sau'^': 

Thd nhat, Nha nfldc Cong hda xa hgi 
chu nghia Viet Nam la nha nude phap 
quyen xa hdi chu nghia cua Nhan dan, do 
Nhan dan, vi Nhan dan... tat ca quyen Iflc 
nha nfldc thupc ve Nhan dan ma nen tang 
la lien minh gifla giai ca'p cdng nhan vdi 
giai ca'p ndng dan va dpi ngu tri thflc'^. 
Nha nfldc nam quyen lanh dao thd'ng nha't, 
toan dien ve chinh tri, kinh te, van hda, dd'i 
ngoai theo dinh hfldng xa bdi chti ngbia. 
Nha nfldc la ngudi dai dien cho toan dan va 
la mdt to chflc chinh tri - quyen Iile. 

Nha nfldc la dai dien chu sd hflu doi vdi 
tai san thude ehe dp sd hiJu toan dan'^'. Nha 
nudc tfl quy dinh cho minh eac quyen trong 
cac quan he ma Nha nfldc tham gia, trinh 
tfl, each thfle thflc hien cac quyen va nghia 
vu trong cac quan he dd. Ddi vdi hdp dong 
BOT. Nha nfldc eflng tfl quy dinh cac van de 
thflc hien hdp dong thdng qua cac van ban 
quy pham phap Iuat nhfl: Nghi dinh 
63/2018/ND-CP, Thong tfl 09/2018/TT-
BKHDT. Thdng tfl 19/2019/TT-BGTVT,... 

Thd hai, Nha nfldc la chii the ciia ta't ca 
cac nganh luat trong he thong phap luat 
ciia Nha nflde ta. Do dd, nha nfldc cd trong 
tay quyen Iflc hanh chinh de chi phdi mpi 
hoat dpng ciia cae dfl an BOT. 

Thd ba, Nha nfldc trflc tie'p nam quyen 

sd 5-2020 

dinh doat toi eao ddi vdi cac tai san ma 
phap luat quy dinh thudc che do so hiiu 
toan dan. Xhflng tai san cd y nghia quyet 
dinh den nen tang kinh te cua toan xa hdi. 
XTia nfldc giao quyen ciia minh cho cac cP 
quan nha nfldc thflc hien quyen quan ly 
cac tai san. giao cho eae to chflc kinh te. td 
chflc ehinb tri. chinh tri - xa hdi va cac td 
chflc khac, ca nhan thflc bien cac quyen 
cbiem hflu, sfl dung, dinh doat cac tai san 
cua Nha nfldc; quy dinh ve trinh tu. gidi 
ban thflc hien cac quyen dd. Nba nflde uy 
quyen cho cac cd quan nha nflde tham gia 
vao cac quan he dan sfl, kinh te nhu: ngan 
hang, kho bac, phat hanh cac ky phieu, 
trai phieu, cdng trai. 

Vdi tfl each la chii the dac biet, la ngfldi 
dai dien cho toan dan va la mpt td chflc 
chfnh tri - quyen Iflc, Nha nfldc da tao ra 
nhieu net dac thfl cua chii the khi tham 
gia vao hdp ddng xay dflng ~ kinb doanh -
chuyen giao (BOT). Vdi nhflng net dac thfl 
tren chu the la nha nifdc hoan toan cd the 
cbi phdi boat ddng ciia nba dau tu. 

3. Khuyen nghi 
Khung phap Iy la cd sd quan trpng nha't 

quy dinh quyen, nghia vu ciia eac chu the 
tham gia vao quan be phap luat hdp ddng 
BOT, ddng thdi tao nen hanh lang bao ve 
mdi trfldng dau tfl theo hinh thfle dd'i tac 
edng tfl BOT. Mdi trfldng phap ly day du, 
ddng bp, hieu Iflc cao ludn la dieu kien can 
cho kenh huy ddng nguon Iflc tfl phia dd'i 
tae tfl cho pbat trien cd sd ha tang, giam 
ganh nang cho ngan sach Nha nUdc. Tfl 
nhflng phan tich d tren, tae gia de xua't 
mdt sd'giai phap nham boan thien cac quy 

'*" Chinh Phu (2010). Tim hiiu luit Trach nhiem bSi 

thudngcua S'ha niidc. Nxt) Dan Tri. 

'"' Dieu 2 Hien phap nfim 2013. 
"" Dieu 53 Hien phap nfim 2013 va Dieu 197 Bo Lu^t 
dansUso91/2015/QHl3. 
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dinh phap luat lien quan den chu the 

tham gia vko quan he phap lu^t h^p dong 

BOT n h u sau: 

Thd nha't. c^n ban hanh mot vftn ban 

quy ph^m phap luat chuyen ng^nh c6 hieu 

liic phap ly cao (Luat) nhdm dieu chinh 

cac quan he phap \\iki ve ddi tac cong tU 

(PPP) ndi chung va Hdp ddng BOT noi 

rieng, mSc dd .Nehi quyet so 137/NQ-

UBTVQHH ng iy 21/1(V2017 vi Nphi 

dinh so 63/201s/ND-C'l' ngay 04/5/201.-' 

khi duoc ban hiinh dUdc ghi nhan \k da 

thao gd mot so khd khdn. phap ly vitdng 

mflc hien hanh hen quan den che dinh ve 

hop ddng BOT. tuy nhien cac nhft ULU tU 

deu danh gia \k khung phap ly cho hop 

dong BOT hien nay chua co tinh d'n dinh 

cao vi dflc thil cua hop diing BOT thudng 

dfli han 20 - 30 nflm. nhieu riii ro. quy mo 

diiu tu ldn, vft'n de bao lanh, Uu dai... chua 

dU0c quan tam cu the. vi vay chu the dau 

tu cung nhu ben cho vay thudng yeu c iu 

tinh ben viing ciia cac quy dinh phap luat 

dieu chinh hdp dong. Do vay. nii ro khi 

chu the la cd quan nha nudc c6 tham 

quyen thay ddi chinh sach la hien hiJu ddi 

vdi cac chu the' dau tu, d i n tdi viec nhieu 

nhfl dau tU de xuat ap dung bao lanh hoac 

you c.̂ u mot mile ldi nhuan cao hdn, thdi 

gian thu hoi vori dai hdn nhflm bu dap cho 

nhiing nii ro ma nha dau tU phai chiu. 

Dieu nay gian tiep lam tflng chi phi cua 

ban than dU an, chi phi xa hoi de thiic 

hien dU an BOT (thdi gian thu phi keo dai 

ciing anh hUdng tdi ngudi dan sii dung 

dich vu) ciing nhU chUa thu hiit dUdc 

nhieu nha dflu tU quoc te do cam ket tti 

phia Nh;"i nUdc con thfl'p. Ben canh dd, viec 

xa> dung khung phap ly vdi hieu lUc cao 

hdn (cap Luat) gdp phan nang cao hieu 

qua thuc hien hop ddng BOT. khflc phuc 

duiJc cac ton tai, bat cap do khau thuc thi 

trong bdi canh thieu ch 

vi vi pham. 

, dot Vl" 
hflnh 

Thd hai, ve tip dung nguy 
yen tic W do y 

thoii thufln. 
hop ddng la chl. binh dflng. tU nguyen. 

Muc dich lua phtip lu*t ve 
-- ,„ An V chi cua cac oen 

n h i m biio ve quyen tU do > cm 
- t i . ^ J-- „ ROT cung khong la ngoai le. va Hdp dong BOT cung 

Phap luflt vc hap dong cua v 

nttv dUdc quy dinh ' - " 8 ">>;^" ™ " ' ' ; phap luflt khac nhau nhd Bp lua t D a n su 

Luat Thuong mai.... tuy nhien. Bo lua t 

Dfln su dddc coi la luat gdc quy d,nh cac 

vtVt, d l Chung ve h,;p ddng, la nen t a n g cho 

phap luflt ve h<?p dong, dieu c h m h cac 

qutttt he hap ddng dutjc xac lap t r en 

nguyen tflc cac chti the' b inh dang, tU 

nguyen, tU thoa thuan va tU chiu t r ach 

nhiem. Cac quy dinh ve hi?p ddng t rong Bp 

luat Dan sU ddpc ap dung chung cho ta't ca 

cac loai hi3p ddng, khong p h a n biet hiJp 

ddng dan sU hay hpp ddng k inh te, hdp 

ddng cd muc dich kinh doanh hay hdp 

ddng n h i m dap Cing cac n h u cSu sinh hoat 

hang ngfly. Tren cd sS cac quy dinh chung 

ve hpp ddng cila Bo luat Dan sU, htjp ddng 

BOT cd the cd nhi ing dac thii r ieng, nhUng 

nguyen tflc tU do y chi, b inh dang, tii 

nguyen, thda t h u a n c i n ddpc chii t rpng 

quan t a m ap dung n h a m bao ve chii the la 

nha dau tU, bdi t rong quan he hdp ddng 

BOT, n h a nUdc t h a m gia vdi caha i chiic 

nang, n h a n d a n h la chu the quyen liic vfl 

ddng thdi la chii the thUdng mai thdng 

thUdng n h u n g ban chat cua hpp ddng la 

binh dflng, thda thulin nen dii cd la chii 

the dac biet di niia th l cQng can tuan thii 

nguyen tflc neu t ren de kenh huy dpng von 

dudi h inh thiic hpp ddng BOT ngay cang 

pha t t r ien, giam ap liic cho ngan sach, 

ddng thdi ddng gdp cho sU pha t trien k inh 

te xa hpi ngay cang ben viing. 
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Thd ba, va'n de khfldc tfl quyen mi§n trfl 
qudc gia: Cd quan Nha nfldc cd tham quyen 
ky ket va thfle hien hpp ddng vdi hai tfl 
each: tfl each la met ben eua hpp ddng va tfl 
each la mdt cd quan quan ly Nha nfldc cd 
thilm quyen theo ddi, kiem tra, giam sat 
hdp ddng. Do cd quan quan ly Nba nfldc 
tham gia vao quan he phap luat hdp ddng 
nen cd quan nay phai nen tfl bo quyen miln 
trfl quoc gia. Viec tfl bd quyen mien trfl quoc 
gia nay la phu hdp vdi thdng Ie quoc te. 

Thd tu, ve ap dting phap luat: Trong cac 
hpp ddng dfl an theo hinh thflc BOT thfldng 
cd sfl tham gia cua cac nha dau tfl nfldc 
ngoai la mdt ben chu the ciia dfl an, khi dd 
hpp ddng dxi an trd thanh hpp ddng cd yeu 
to'nfldc ngoai. Vi vay, viec Ifla chpn he thd'ng 
phap luat ap dung, dieu chinh cho viee xac 
lap, thay ddi, eha'm dflt quyen nghia vu va 
giai quyet tranh cha'p khi xay ra vi pham 
cua cac ben tham gia cung la quy dinh can 
thiet va cd tinh chat bat buoc. Bdi le, quy 
dinh nay anh hudng trflc tie'p quyen va 
nghia vii ciia cae ben, tac ddng den tam Iy 
cua nha d^u tfl ciing nhfl chinh sach thu 
hut vd'n dau tfl nfldc ngoM vao Viet Nam. 

Ket luan 
Sfl tham gia cua ehu the "cd quan nha 

nfldc cd tham quyen" v6i tfl each la mgt chu 
the dae biet va bat bupc trong hdp ddng 
BOT dfldc ly giai bdi chinh ddi tflpng eua 
hdp ddng BOT. Dd la quyen xay dflng, kinh 
doanh, chuyen giao cac cdng trinh ed sd ha 
t^ng, va khi ke't thflc thdi ban eiia dfl an se 
dfldc chuydn giao cho Nha nfldc. Sfl tham 
gia ciia chu the Nha nfldc la toi can thiet 
trong sud't qua trinh dau tfl tfl khi lap dfl 
an tien kha thi, kha thi, lfla chpn nha dau 
tfl, dam phan, ky ke't hdp ddng xay dflng, 
khai thac, bao tri va chuyen giao. Tfl 
nhiing phan tich, danh gia ve nhflng di§m 
tich ctlc, ban cbe nhfl tren, tac gia mong 

mudn dudi gdc dp la chu thd dac biet "cP 
quan nha nfldc cd tham quyen" se sdm 
hoan thien phap Iuat ve hpp ddng BOT de 
tan dung kha nang va ngudn vd'n cua khu 
vfle tfl nhan cflng nhfl cac nfldc khac tren 
the gidi de xay dflng. kinh doanh cdng 
trinh ket ca'u ba tang vd'n thude ve trach 
nhiem ctia Nha nfldc. lam giam ganh nang 
bpi ehi trong ngan sach, ddng thdi tao ra cd 
che hflu hieu trong viee d^u tfl cua tu nhan 
phuc vu lpi ich cdng cpng. 
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