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Tom tat: Trong tien trinh hoi nhap kinh tequoc teva cai each til phap d nude fa. Toa an gia vi tri 

trung tam, -vet XI> la boat dong trgng tam. Viec thac hien diing quy dinh gidi han cUa viec x4t xu sa 

thdm trong td'tung hinh su co y nghia quan trgng bao ve eong ly, quyen con ngudi, quyen cong dan: 

gdp pbdn t^o niSm tin eua ngudi dan doi vdi nen tu phap Viet Xam Tuy nhien. thiic tiiu ap dying 

quy dinh n^y bi chi phdi bdi nhieu yeu td'khac nhau, anh budng den eae phan quyet cUa Tda an. Bill 

vi^i pb&n tieh eac ye'u to tiic ddng de'n viec ap dung quy dinh gidi han xet xU sd thim trong td'tung 

hinh ati. lAm cd sd dinh hudng giai pbap hoan thien phap luat, nang eao hieu qua boat dgng x4t xU 

trong giai doan hien nay. 

Tit khoa; Yd'u to tac ddng; gidi ban xdtxd; to'tung hinb SU. 

Abstract: In the process of international economic integration and judicial reform, the Court 

plays the central role; judging is the key activity. Strict compliance with the provisions of first 

instance trial in criminal proceedings is crucial to protecting justice, human rights and citizens' 

rights, creating people's trust in the Vietnamese judiciary. However, the practice of applying this 

regulation is influenced by many different factors, affecting the Court's decisions. The paper 

analyzed factors affecting the application of first instance trial limit in criminal proceedings in order 

to propose solutions to improve legislation on first instance trial and its effectiveness. 

Key words: Influencing factor; trial limit; criminal procedure. 
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1. Dat van de chiic nang, nhiem vu, quyen han trong viec 

Gidi han xet xit (GHXX) la che dinh xet xii cac vu an hinh siJ. Dieu do, gop 

quan trong trong phap luat to tung hinh sil phan dinh hudng, nang cao chat lUdng hoat 

nude ta va duoc quy dinh khac nhau d cac dpng xet xU cua cac cap Toa an; kip thdi 

cap xet xii. Gidi han xet xii sd tham trong bao ve quyen va ldi ich cua Nha nUdc, xa 

to tung hlnh sU dUdc hieu la pham vi hpi va ciia cong dan; phong ngita va da'u 

nhflng ngudi, nhflng hanh vi ma Toa an tranh chong tpi pham mpt each hieu qua. 

cap so tha'm dUdc quyen xem xet va ra cac Tuy nhien, thUc tiln ap dung quy dinh 

quyet dinh tren cd sd npi dung truy to ciia gidi han xet xi sd tham vu an hinh sii hi 

Vien kiem sat de' giai quye't vu an theo quy chi phoi bdi nhieu yeu to khac nhau trong 

dinh cua phap luat to tung hinh sfl. Viec ddi song xa hpi, dac biet trong boi canh hpi 

xac dinh dung npi dung che dinh "gidi han 

cua wee xet xif sd tha'm giup chp cac cd ,., g. ._̂ ^ ^.^ j , ^ ^„ Kie„ G,a„g. 
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nhap kinh te qudc. da lam anh hfldng 

khdng nho den tinh khach quan cua cac 

boat dpng to tung hinh sfl ndi chung vk 

cae phan quyet cua Tda an ndi rieng. 

Xhflng \eu td'dd bao gom ca yeu to khach 

quan va chu quan. tac ddng tich cUc va 

khdng tich cflc. 

2. Yeu t o k h a c h q u a n t a c d o n g d e n 

v i e c a p d u n g q u y d i n h gidi h a n xet xijf 

sti t h a m vu a n h i n h sfl 

2.1.Yeu td'td chdc. tham quyen xet xd 

Sil lanh dao cua Dang Cpng san Viet 

Xam trong viec to chflc va thflc hien 

quyen tfl phap ndi chung va thflc hien 

boat ddng x6t xfl ndi rieng dupc xac dinh 

trong Hien phap, Xghi quyet cua Dang, 

cac dao luat ve to chflc va boat dpng cua 

cac cd quan tu phap trong he thdng t u 

phap. Ca che lanh dao cua Dang doi vdi 

cdng tac tU phap: tap t rung lanh dao chat 

che ve chinh tri tu tUdng, to chflc va dao 

tao, boi dfldng can bd tu phap. Cd the de 

cap nhu Nghi quyet sd' 08-NQ/TW ngay 

02/01/2002 ve mot so nhiem vu trpng tam 

cdng tac tu phap trong thdi gian tdi; Nghi 

quyet sd 48-NQ/TW ngay 24/5/2005, ve 

chien Ifldc xay dflng va hoan thien he 

thd'ng phap luat Viet Nam de'n nam 2010, 

dinh hudng den nam 2020; Nghi quyet so' 

49-NQ/TW ngay 02/6/2005 ve "Chien lUOc 

cii each tu phap den nAm 2020"; Ke't luan 

sd 92-KL/TW ngay 12 thang 3 nam 2014 

ve viec thilc hien chien lupc cai each tU 

phap.... cac van ban quan trpng dd the 

hien nhat quan quan diem ctia Dang va 

Nha nUdc ta ve cdng cupc cai each tU phap 

trong t inh hinh mdi. Cd cau be tbdng cd 

quan tU phap dupc to chflc theo h a n h 

chinh - l anh tho da t he hien sfl chi dao 

sau sa t ciia cae ca'p dang uy va eb inb 

quyen. pba t huy vai t rd l anh dao cua 

Q NHAH Lire KHOA HOC XA HOI 

Dang ddi vdi ddi song chmh "^J^^^ 

ndi chung vk hoat ddng 

r ieng, dac biet la cd cau to 

hd 

ndi chung vk hoat ddng tU P «^^ ^̂ ^ 

. ' j - n (T\NI1) Theo 
thdng Tda an n h a n dan u - . .- „ 
L u a t ' r ^ chflc T.VX.) hien h . n h , h p t hong 

T.VXD gom; T.V.ND tdi cao; I-ANH caP 

cao; TAND tinh. thanh ph6 trflc thupc 

t rung Udng; T A M ' hu>en. qu^n, th i xa, 

thanh pho thupc tinh va tfldng dfldng; Toa 

an quan sfl. 6 mdi ca'p tda an deu co cd 

ca-u to' chflc chat che, g i n lifo vdi t f lng cSp 

don vi hanh chinh lanh thd' va thSm quyen 

xet xii cac vu an, vu viec khac n h a u . Trong 

to- tung hinh sU (TTHS), t h i m quyen xit 

xfl sd th^m vu an Mnh sfl (VAHS) cua cac 

cap tda an dupc xac dinh t rong gidi h a n 

nhat dinh dfloc quy dinh ta i Dieu 268 Bp 

l u i t TTHS. Qua dd, cho thSy ye'u to to' 

chflc, tham quyen tac dpng, chi phoi nhieu 

de'n viec ap dung phap lua t T T H S noi 

chung va quy dinh GHXX sd t h a m ndi 

rieng ciia cd quan tie'n h a n h to tung . 

Mat khac, cd che giam sa t tfl Qud'c 

hpi, Hpi dong n h a n d a n cac cap, M a t 

t r a n To' quoc va cac t h a n h vien la mpt 

t rong nhflng k e n h tac dpng t ich ciic de'n 

viec thflc h ien p h a p lua t , d^c bie t la 

p h a p lu^ t T T H S l ien q u a n trflc t i ep de'n 

quyen con ngfldi, quyen cong dan . Vdi 

chflc nang , n h i e m vu ciia minh , cac cd 

q u a n neu t r e n da p h a t h u y tich cue vai 

t rd da i dien, l am chu ciia N h a n dan , gdp 

p h a n dam bao dan chii, cong b i n g xa hpi 

b a n g boat dpng giam sat ; t h a m gia vao 

viec tuyen chpn dpi ngu Kiem sa t vien 

(KSV), T h a m p h a n va gidi th ieu bau Hpi 

t h a m ; cha t van ngfldi diing dau n g a n h 

kiem sat , tU phap , tda an ; tie'p nhan va 

de nghi giai quyet to' cao lien quan de'n 

tu phap h i n h sfl; bao ve quyen, Igi f^h 

hpp phap ciia ca nhan , to chflc; pha t huy 



TRAX THI ANH 

vai trd cua cac cd quan truyen thdng 
trong viec dua tin ve nhflng vi pham 
phap luat trong boat ddng TTHS,.„ Dieu 
dd da anh hudng den viec thilc hien phap 
luat TTHS, trong dd cd quy dinh ve gidi 
ban cua viec x6t xfl sd tham. 

Ben canh nhflng tae ddng tich ctlc tfl 
yeii to' neu tren, hien nay van con ton tai 
mpt so' vfldng mac can tie'p tuc nghien cflu, 
hoan thien gdp ph^n lam hoat ddng xet xfl 
ndi chung va x6t xii hinh sfl ndi rieng that 
sil ddc lap, khach quan de cac phan quye't 
"dung ngudi, dung tpi, dung pbap luat". 
Tda an la cd quan xet xd ciia Nha nfldc ta, 
tflc nhan danh Nha nfldc thflc hien chflc 
nang xet xfl (quyet dinh mpt ngfldi cd tpi 
hay cd tdi va chiu trach nhiem trfldc Nha 
nfldc), vi the ehi ed phap luat mdi "chi 
phoi" hoat dpng x6t xil cua Tda an. Viec to' 
chflc h$ thd'ng Tda an cf nfldc ta van con 
theo ddn vi hanh chinh - lanh thd, thfle te 
cho tha'y Tda an khdng the ddc lap thflc 
sfl, nhieu hien tflpng can thiep ciia cbinb 
quyen dia phfldng, cua to chflc Dang vao 
boat ddng xet xii, lam cho Tda an khdng 
the vd tfl, khach quan khi phan quye't. 
Mat khac vdi cd che bo nhiem cac chflc 
danh tfl phap theo nhiem ky nhu hien nay 
thi sU phu thudc ctia dpi ngu nay vao 
nhflng ngUdi cd chflc cd quyen, thii trfldng 
ddn vi la dieu khd tranh khoi. Vi the, can 
tiep tuc nghien cflu doi mdi cd che lanh 
dao eiia Dang ddi vdi cd ca'u to chflc eua he 
thd'ng cd quan xet xfl de dam bao he thd'ng 
cd quan nay thflc sfl ddc lap. thflc hien 
dung chflc nang bien dinh - chflc nang xet 
xii de bao ve edng ly, bao ve quyen con 
ngfldi, quyen cdng dan, bao ve che dp xa 

hpi chti nghia (XHCN) Ngoai ra, viec 
dao tao lai dpi ngu dieu tra vien, KSV, 
Tham phan cung la mdt trong nhflng van 
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de can quan tam, thflc hien de dap flng 
yeu cau doi mdi tfl phap hien nay. Do dd, 
can phai cd hinb thflc tuyen chpn bo 
nhiem, dao tao cac chflc danh tfl phap cho 
phu hdp vdi yeu cau cua tinh hinh mdi. 
Mpt sd' qudc gia tren the gidi nhfl Anh, 
My. Phap,„ Tham phan dflpc xem la mdt 
nghe nen muo'n trd thanh Tham phan 
phai bpc theo chfldng trinh dao tao va 
dfldc bd nhiem mpt lan sud't ddi va hp chi 
hi mien nbiem, bai nhiem do sflc khoe 
khdng dam dfldng dflpc nhiem vu hoac vi 
pham phap luat hinh sfl. 

2.2. Yeu td'phap luat 
Trong giai doan hdi nhap va thdi kj* 

phat trien cua khoa hpc cdng nghe hien 
dai, viec quy dinh mdt he thd'ng phap luat 
tfldng hdp de hda nhap la dieu het sflc 
can thiet de bao ve lpi ich Nha nfldc, 
quyen va lpi ich hdp phap cua td chflc, ca 
nhan. Trong linh vflc TTHS, he thd'ng van 
ban nbu Luat To chflc TAND, Luat to 
chflc Vien Kiem sat nhan dan nam 2014, 
Bd luat TTHS, Bp luat Hinh sfl, nghi 
quyet, thdng tu lien nganh,... day la 
nhflng dao luat, van ban quan trpng, trflc 
tie'p lien quan den to ehflc, boat ddng cua 
cae cd quan tie'n hanh to' tung; tieu chuan 
bo nbiem dpi ngu can bp tfl phap ndi 
ehung; quy dinb cu the chflc nang, nhiem 
vu, quyen ban cua cac cd quan tfl phap, 
tao cd sd phap ly de eac cd quan tie'n hanh 
td' tung thflc hien dung chflc nang, gdp 
phan duy tri trat tfl xa hdi, bao ve cdng 
ly, bao ve quyen con ngfldi, bao ve quyen 
va ldi ich bdp phap cua edng dan. Ve cdng 
tac xay dflng, hfldng dan thi hanh phap 
luat: Nam 2018, nganh Kidm sat da phoi 
hdp xay dflng, chinh ly 17 dtl an luat, 
phd'i hdp xay dting 10 Thdng tfl lien tich 
va trflc tiep chu tri ban hanh 08 Thdng tfl 

NHAN Lire KHOA HOC XA Hdt Q 



CAC YEU TO TAC DQNG PEN VIEC AP DLNG 

lien tich • . Xganh Tda an da phdi hdp. 
xay dflng trinh Qudc thdng qua 06 dfl an 
luat. ban hanh 01 Thdng tU; ban hanh 15 
Tbdng tu lien tich; tham gia nghien cflu. 
gdp y ddi vdi 08 van ban thudc linh vile 
phap luat qudc te; chii tri tham gia xay 
dung gdp y 10 De an lien quan nganh. 
Ngoai ra. de tao thuan lpi cho cac Tda an 
trong qua trinh nghien cflu, ap dung an 
Ie vao thflc tien x6t xu. T.\X1)TC da ky 
quyet dinh cdng bd' 10 an le; cd 313 ban 
an, quyet dinh eua cac Tda an da vien 
dan an l̂  trong qua trinh giai quyet vu 
an; bien tap va xuat ban Cudn an !e va 
binh luan an le - Tap 1*̂ '. Viec xay dflng 
hp thd'ng pbap luat va cac van ban hfldng 
dan thi hanh pbap luat TTHS da tao cd 
sd phap ly vflng chac cho viec ap dung 
thd'ng nhat phap luat TTHS ndi chung va 
quy dinh GHXX sd tha'm ndi rieng; la 
"hanh lang phap ly" quan trpng de cac cd 
quan tien hanh td' tung, ngfldi tie'n hanh 
to' tung thllc hien dung chflc nang, nhiem 
vu trong qua trinh giai quye't VAHS, dam 
bao quyen con ngfldi trong TTHS. bao ve 
cdng ly. Viec thfle bien dting quy dinh 
GHXX sd tham ddi hdi nhieu ye'u to', 
trong dd mdt yeu to rat can thiet lam nen 
tang dd la ye'u to' phap luat, dac biet la 
nhflng quy dinh ve ed ehe phd'i hpp de 
thtic hien dung npi dung quy dinh GHXX 
sd tham. Ve cdng tac boi dfldng, tap hua'n 
chuyen mdn nghiep vu: nam 2018, Tda an 
nhan dan td'i cao (TANDTC) da to chflc 02 
khda (07 ldp) dao tao nghiep vu xet xfl 
cho 391hpc vien; 01 ldp dao tao nghiep vu 
Thfl ky Tda an bang hinb thflc trflc tuyen 
cho 1.159 hpc vien; 05 Idp tap hua'n kien 
thflc phap luat cho tren 300 Tham phan; 
td chflc 08 hdi nghi tap hua'n,...'". Cd the 
khang dinb day la yeu to' tac ddng tich 

. . -JTHS ve 
cue den viec ap dung phap m ? \ ^^^ 
quy dinh GHXX sd tham, dam bao c_ _̂_,̂  
cd quan tien hanh td tung. ng ^...^ 
hanh to tung cd cd sd, niem tm^ i 
hanh eac boat dpng TTHS g.ai Quyet 
dflng dan V.AHS. Nhfl vay, mpt he thong 

phap luat dav dti. ndi dung hoan chinh, 
CO kha nang du lieu trUdc cac moi quan 
he xa hdi mdi cd thd phat sinh, cd y nghia 
quvet dinh tinh hieu qua cua cac hoat 
ddng nba nUdc ndi chung, trong do eo 
hoat ddng tu phap. Do dd, ddi hoi dpi ngu 
thuc hien cdng tac lap phap cung phai doi 
mdi tu duy phap luat, nang cao trinh dp, 
kha nang tiep can nhflng thanh tflu eua 
khoa hpc cdng nghe bien dai, thfldng 
xuyen cap nhat kien thflc ve kinh te - xa 
hdi dl cd the dap flng yeu cau ctia cdng 
cudc doi mdi. 

Thflc te cho tha'y, cdng tae lap phap 
cdn "xem nhe" pbap luat to' tung (luat 
hinh thflc). Trong mdt thdi gian dai, vdi 
quan niem chi la "thu tuc to' tung" nen 
khdng dfldc chfl trpng, quy dinh trflc tid'p 
day du eac thu tuc, cd che phd'i hpp, giai 
quyet van de triet de,... vao cac dao luat 
(bp luat, luat) ma chu yeu the hien trong 
cac van ban ddn hanh cd gia tri phap 1̂  
dfldi luat nbu Nghi quyet ciia Hpi dong 
th^m phan TANDTC, Thdng tu lien 
nganhcua cac cd quan chflc nang,... Nhi^u 
thu tiic quan trpng (dac biet la thu tuc 
phd'i bdp) chua dupc "luat hda" cu thi 

' " Vien Kilm sat nhan dan toi cao (2018). Bao cao tone 
kei cong tac ng^nh KiSm sat nhin dan nSm 2018. 
™ Toa an nhan dan toi cao (2018), Bao cao tong ket 
cong tac nAm 2018 vA nhiem vu trgng tam cdng tAc 
nAm 2019 cua cac Toa an. tr.Q-trll. 
' " Toa an nhan dan toi cao (2018), Bao cao tong ket 
cong tic nSm 2018 va nbiem vu trong tin, cdng tic 
nim 2019 cua cic Toa an, tr 14. 
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TR.\XTH1 AXH 

hoac c6 nhUng cac quy dinh cua phap Iuat 
td' tiing mang tinh chung chung, chUa day 
du. Trong khi dd, cdng tac giai thich phap 
luat chinh thflc cdn ra't ban ehe, cflng vdi 
kha nang nhan thflc phap luat cua cac 
chu the khac nhau dan den tinh trang cd 
thi hieu, ap dung theo nhieu each khac 
nhau, k6o theo he luy ket qua giai quyet 
vu viec khdng dong nha't; quyen lpi ctia to 
chflc, ca nhan khdng dflde dam bao mdt 
each day dii. Chinh thflc trang xay dflng 
phap luat nhfl hien nay da lam cho cac cd 
quan tien hanh to' tung qua coi trpng cac 
van ban hfldng dan (tham ebi cdng van, y 
kien chi dao cua ca'p tren) ma it quan tam 
den cac qui dinh trong bp luat, luat. Mat 
khac, pbap luat v^ to chflc va boat ddng 
eiia cae cd quan bd trd tfl phap cung ehfla 
d^y dii, kip thdi; cac cd quan bao trp tfl 
phap chfla dap flng yeu e^u thflc tien 
hien nay do thieu ve sd' Ifldng, kem ve 
cha't Ifldng. 

2.3. Yeu to'ca sd vAt chA't, phuang tien 
ky thuat va cac dieu kien khae 

Trong bdi canh hpi nhap qud'c te, khoa 
hpc edng nghe phat trien nhfl "vu bao". 
nhieu may mde, ky thuat bien dai ra ddi 
phuc vu ddi sd'ng xa hdi. Thanh tflu cua 
chung dfldc flng dung vao nhieu linh vflc 
khac nhau nhfl kinh te. ehinh tri. ndng 
nghiep. du lieh,... tao ed hpi cho ngudi dan 
tiep can nhflng cdng nghe hien dai, toi 
tan nha't cd the de thoa man yeu eau sinh 
hoat, giflp cai thien, nang cao ddi sd'ng 
ctia ngfldi dan ve vat cha't Iln tinh than. 
Tuy nhien, ben canh dd tinh hinh tpi 
pham cung ngay cang phflc tap, tinh vi 
nhd sfl ho trp, flng dung cua khoa hpc ky 
thuat hien dai, chang ban vu an to chflc 
danh bac d Thanh Hda cd tinh cha't xuyen 
qud'c gia, sii dung thanh tflu ciia khoa hpc 

cdng nghe cao; cae dfldng day van chuyen 
trai phep cha't ma tuy. mua ban ngudi, 
mai dam cd tinh cha't xuyen qudc gia bau 
he't sii dung phUdng tien may mde ky 
thuat hien dai,... Cho nen, mdt trong 
nhflng yeu td khdng kem phan quan 
trpng anh hfldng de'n boat ddng TTHS dd 
la cd sd vat eha't va trang thie't hi. phfldng 
tien lam viec. Thflc te cho tha'y, nhieu tru 
sci lam viec ciia cd quan dieu tra, Vien 
kiem sat, Tda an dflpc quan tam xay dflng 
khang trang vdi thiet hi, phUdng tien lam 
viec day du dap flng dflpc yeu cau ciia 
edng viec. Dac biet do tinh cha't dac thfl 
cua cdng tac dieu tra nen trong nganh 
eung da trang bi nhflng phfldng tien lam 
viec can thie't, hien dai cd the dap flng 
dfldc yeu cau cua edng tae phdng, chd'ng 
tpi pham co sfl dung cdng nghe cao. Ben 
canh dd, Dang va Nha nUdc ta cflng quan 
tam den chinh sach, che dp cho dpi ngfl 
lam cdng tac tu phap de hp yen tam, tap 
trung tri Iflc "phung sU To quae, phuc vu 
Nhan dan" nhfl ho trd trang phuc nganh, 
phu ca'p nganh,... 

Viec dau tu trang bi cd sd vat chat tuy 
cd cai thien, nhUng van cdn rat ban che 
so vdi yeu eau phdng chd'ng tdi pham 
trong thdi ky each mang cdng nghiep 4.0. 
Bang chflng cd nhieu VAHS sii dung 
phupng tien ky thuat bien dai, cdng nghe 
cao da gay ra't nhieu khd khan cho lUc 
lupng canh sat. dieu tra trong qua trinh 
tien hanh td'tung. Mat khac, cdng tac tap 
hua'n nghiep vu cho dpi ngu dieu tra vien, 
KSV, tham phan trong viec sd dung, flng 
dung may mdc, phfldng tien ky thuat hien 
dai phuc vu cho boat ddng TTHS cflng 
khdng dfldc thudng xuyen, ban hep nen 
khi dd'i dien vdi nhiing VAHS cd tinh cha't 
thii doan tmh vi, sii dung phfldng tien, 
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cdng nghe cao thi cd quan tien hanb td 

tung lai bi lung tung, thu ddng. Didu kien 

cd Sd vat chsit, t r ang t h i l t hi. phfldng tien 

lam viec cl nhieu ddn vi. dac biet la cap 

huyen cdn thieu thdn. ban hep. viec dau 

tfl cdn mang t inh chap va, chua co Unh 

thd'ng nha t trong toan he thd'ng'*'. Che dp 

dai ngd ddi vdi ngUdi cdng tac trong cac cd 

quan tien hanh to tung chua dupc hdp ly. 

Cu the, bien nay cong ehflc Tda an, V'K.'̂  

dang dugc "danh dong" la cdng chflc ndi 

chung theo Luat Can bd. cdng chflc, nen 

dan den viec chi t ra lien lUdng va cac 

chinh sach khac eung dUpc danh dong 

n h u viiy. Trong khi dd, nhflng ngUdi tien 

hanh to' tpng dang phai ganh mpt khdi 

lupng edng \ lec va trach nhiem khi tien 

hanh td (ung rat ldn, ddi hdi phai cd 

nhflng quy dinh ve tien lUdng va che dp. 

chinh sach mang tinb dac thfl ddi vdi 

tflng chu the trong quy trinh to tung du 

de dam bao cham lo td't cho ddi sd'ng vat 

cha't va tinh than, quyet tam da'u t r a n h 

vdi nhflng bieu hien tieu cflc. Day cung la 

mpt trong nhflng yeu td' anh hfldng it 

nhieu den hieu qua cua boat ddng xet xfl 

ndi chung va viec ap dung quy dinh ve 

(!HXX sd tham ndi rieng. 

3 . Yeu t o c h u q u a n t a c d o n g d e n 

v iee a p d u n g q u y d i n h g id i b a n x e t 

xuf sfl t h a m v u a n h i n h sfl 

3.1. Yeu to'con ngUdi 

Con ngfldi la yeu td' quan t rpng anh 

hfldng den cha't lupng cua ta't ca cac boat 

dpng xa hdi. Do dd. con ngUdi se quyet 

dinh den sU thanh cdng bay t h a t bai ctia 

cac boat ddng TTHS ndi chung va boat 

ddng xet xu ndi r ieng. Muc dich TTHS la 

"cai" ma mpi boat ddng TTHS deu hudng 

den trong qua t r inh giai quyet VAHS cii 

the. Xhunu de dat dUPc dieu dd ddi boi 

.,- i.,en dam 
phai cd mpt he thong cac dieu ^^ ,^^ 

bao thuc hien nhU: chO ^^"^^^^^^^^ j d 
sach. phap ly. cd SP vat c h a t . ^ ^ ^^^^^^ 
mdt yeu to quan trong mang 
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dinh do la con ngfltfi- > ' " "^ . 
I • thrtl- mot he thong trfldng dung dan, kip thoi, mo ^ 

f k- ,.n sti viit cha t day p h a p l u S t hoanch inh , c o s o ^ . 
.- ..< rbitc thflc h ien dfl. khang trang de to cnuc. .̂  

quyen tfl phap trong TTHS cung chfla du, 

se vo nghia neu khong co mpt dpi ngii can 

bp tfl phap CO nhftn thflc tot va n i n g Iflc 

chuyen mon nghiep vu tot. 

VI nhan thflc; PhSn Wn, dpi ngu can bp 

lam cong tac tfl phap nhan thflc sau s&c 

ly luan chinh tri cua chii nghia Mac -

Lenin, tfl tflSng Ho Chi Minh, ciia Dang 

vk Nha nfldc ve nguyen tSc to chflc xay 

dung Nha nfldc phap quyen XHCN; n a m 

ro chu trfldng cai each, doi mdi t u phap, 

quy dinh phap lua t h inh sfl va TTHS 

trong giai doan "cong nghiep hoa, hien 

dai hoa" va hpi n h a p k inh te quoc te. 

Theo bao cap tong ke't ciia TANDTC n a m 

2018; CO 2.391 cong chflc toa a n co t r inh 

dp cfl n h a n hoac cao cap chinh t r i ; 4.442 

ngfloi CO t r i n h dp t r u n g cap chinh tri'^'; 

doi v6i n g a n h kiem sa t t h i cfl n h a n , cao 

cap chinh t r i co 2.526 ngfldi, t r u n g c&'p 

chinh t r i c6 1.245 ngfldi'^'. Dpi ngii can bp, 

cong chflc n g a n h tfl phap da p h a t huy va 

gifl vflng ban l inh chinh t r i , p h a m cha t 

dao dflc each m a n g "phung su Nhan dan", 

CO loi song l anh m a n h , gin bo vdi N h a n 

'" Toa an nhan dan tSi cao (2018), Bao cao tong ke't 
cong tic nim 2018 vi nhifw vv trvng tam cong tac 
n&m 2019 ctia cic Toa in, tr.21. 
>" Toa an nhSn dan toi cao (2018, Bao cao to'ng ke't 
cong tac nim 2018 vi nhiem vu trong tam cone lac 
nim 2019cua cic Toa in. tr.l2. 
"" Vien Kiem sat nhan dan toi cao (2015). Bao cao t^ 
ket ve Cong tic Cin bo ndm 2015. "^ 
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dan; tich luy dUde nhieu kinh nghiem 
trong cdng tac xet xii; gdp phan dang ke 
vao cdng cupc xay dflng, phat trien da't 
nfldc ben vflng, dam bao cong bang xa 
hpi, dong thdi gdp ph^n tao mdi trfldng 
minh bach, thu hut cac dd'i tac vao Viet 
Nam d^u tfl, boat dpng. 

Ve nang Iflc chuyen mdn, nghiep vu: 
Trinh dp cua dpi ngu can bp lam edng tac 
dieu tra, truy td', xet xtt ngay cang dflpc 
chuan hda. Dien hinh, nam 2018 TANDTC 
da to chflc 04 ky thi tuyen chpn, nang 
ngach Tham phan cao ca'p, Tham phan 
trung ca'p, Tb^m phan sd ca'p vdi 1.095 
ngfldi tham gia dfl thi vdi ket qua ed 861 
thi sinh da vfldt qua ky thi tuyen chpn, 
nang ngach Tham phan de xem x^t trinh 
Chu tich nfldc bo nhiem lam Tham phan 
(trong dd 13 ngfldi trflng tuyen Tham 
phan cao ca'p; 350 ngfldi trung tuyen 
Tham phan trung ca'p va 498 ngfldi trung 
tuyen Tham phan sd ca'p)'"". Viec tuyen 
chpn, bd nhiem vao cac chflc danh Dieu 
tra vien, KSV, Tham phan theo quy trinh 
luat dinh tfldng dd'i d^y du. Thfle te eho 
tha'y, cd nhieu can bd kiem sat, Tda an cd 
trinh dp thac si, tien si luat. Theo bao cao 
ciia TANDTC, dpi ngu cdng chflc: cd 03 
Giao sfl, Phd giao sfl; 47 tien sy; 1.651 
Thac sy; 12.004 c^ nhan;sd' cdn lai cd 
trinh dp phu hdp vdi tieu chuan chflc 
danh, vi tri cdng tac dam nhiem'^'; dd'i vdi 
nganh kiem sat thi trinh dp tien si la 28, 
thac si la 587, cd nhan la 9.269 ngfldi* '̂. 
Dieu nay tad cd sd ra't thuan lpi trong viec 
tiep can, phan tich thdng tin cung nhu xii 
ly cac tinh tiet, ap dung quy dinh phap 
luat vao trong tflng VAHS. Trong qua 
trinh bo nhiem, quan diem chinh tri, dao 
dflc nghe nghiep cung dflpc quan tam 
dung mflc; dam bao nhflng ngfldi lam 
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edng tac phap luat, tfl pbap vfla cd 
chuyen mdn nghiep vu vfla cd pham chat 
dao dflc chinh tri td't, dap flng yeu cau ddi 
boi ngay eang cao ctia xa hpi va hdi nhap 
qud'c te. Chinh nhflng quy dinh ve dieu 
kien, tieu ehuan dd da tao cho dpi ngu 
can bd lam edng tac tu phap ludn phai tu 
"nang minh len" ve trinh dp, ky nang, 
nghiep vu; thudng xuyen ren luyen dao 
dflc, ban linh each mang; cd tinb than 
thflpng tdn phap luat va ban che tha'p 
nha't tinh trang oan sai xay ra trong boat 
dpng TTHS. Qua trinh hdi nhap kinh te 
qud'c te, sfl hien dien ngay cang ldn manh 
cua dpi ngu luat sfl da gdp phan giai 
quye't VAHS dfldc khach quan, "ddng 
ngUdi, dung tgi, dung phap ludt" va tflng 
budc khang dinh vi tri, vai trd ciia minh 
trong viee xay dflng nen tfl pbap dan chu, 
tie'n bd XHCN. 

Ben canh nhflng mat dat dUde, thUc te 
cho tha'y mpt sd't it ngUdi tien hanh td' 
tung khdng cap nhat kip thdi nhflng npi 
dung mdi trong bp luat TTHS, bp luat 
hinh sU, khdng "chiu iciid" nghien cflu van 
ban budng dan thi hanh nen qua trinh 
giai quye't VAHS khdng chinh xac, phien 
dien; chua that sfl "tha'm nhuin" nbi2ng 
quy dinb mdi cua bd luat TTHS ve GHXX 
sd tham, chfla nhan thflc day du v6" tinh 
dpc lap ctia Tham phan va Hdi tham kbi 
xet xfl; nguyen tac tranh tung; nguyen 
tac suy doan vd tpi, quy dinh GHXX sd 
tham,... nen trong qua trinh ap dung 
phap Iuat lien quan bi thu dpng, lung 
tung. Mat khae, bien nay nhflng tieu cflc 

'" *' Toa an nhan dan toi cao (2018), Bao cao tong kSi 

cong tac nam 2018 va nhiem vu trgng tam cong tac 

nim 2019 cua cac Toa an. t r . l2 . 

'^' Vien Kiem sat nhan dan toi cao (2015), Bio cio tong 

ke't ve Cong tic Cin bg nim 2015. 
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xa hpi (dac biet la nan hdi 16) da va dang 

tan cdng vao be thong cd quan nha nude 

ndi chung va cd quan tu phap ndi rieng. 

gay ra nhflng tac hai khdng nho. giam sut 

long tin eua nhan dan vao dpi ngu can bp. 

Dni vdi \ K S , Toa an. cac dUdng day chay 

an, mdi gidi hdi 16, dan da t vao con dUdng 

cd bac, rupu che, mai dam... da va dang 

ta'n cdng vao dpi ngu can bp cua nganh 

trong dd c6 dpi ngu can bp tu phap. Va 

khi K.S\'. Tham phan dupc phan edng xet 

xfl \ ' . \HS da chap nhan lam "nd le" cho 

cac tieu cUc xa hpi, coi boat ddng truy td. 

xet xu nhu la sU ban dn, trao ddi de vdi 

vinh, nga gia thi chac chan rang cac 

q ine l dinh ap diing phap luat TTHS. 

trong dd cd quy dinh ve GHXX sd thdm 

lien quan den tdi danh, mflc hinh phat.... 

se bi bien dang, sai lech, m^o md va kem 

theo dd la quven ldi cua mdt ai dd khdng 

dupc bao ve. tham chi vi pham nghiem 

trpng ve thu tuc to tung'"" Mot thUc te 

ma chung ta phai thang than thfla nhan 

ia ben canh mdt luc lUpng ddng dao dpi 

ngfl can bd tfl phap, KSV liem khiet, cdng 

tam va c6 trach nhiem trong khi thtic thi 

nhiem vu. thi vSn cdn mdt sd' it da bi sa 

nga. bi cam dd. trd thanh nan nhan ciia 

te nan hdi Id va tieu cflc xa hpi. Dieu nay 

cd the thay qua mdt sd' vu an nhU: 

"Truang Van Cam va dong bgn"; vu an 

tieu cflc da't dai cl Do Sdn. Hai phdng; vu 

an to ehflc danh bac d Thanh Hda,... 

Trong nam 20IS. nganh Kiem sat cd 28 

cdng chflc vi pham va hi xU ly ky luat ; 

nganh Tda an da xfl ly ky lua t 50 cdng 

chflc Tda an nhan dan dia phUdng do cd 

hanh vi vi pham (trong dd, budc thdi viec 

07 trfldng hdp. each chflc 01 trUdng bdp, 

canh cao 05 trUdng hpp....) va cd 01 trUdng 

hdp bi truy cflu t rach nhiem h inh sfl'"'. 

en tfl phap 
Lfa cl 

, bai ban ve 

Dpi ngu Luat .a. G.am dinh v.e^ ^ 

t rong mdt thdi gian dai chfla ^ ,̂ 

nghiep bda, chUa dfldc dao ni ^^.^ 

chuven mdn. bi anh hUdng bdi m_ 
cfla nen kinh t e thMrf lang . chfla t M 

vi cdng iv .vi bdo ve quyln con n g f l m -
thuc hien vai trd. t ih iemvu Vdt tinh t h a n 

trach nhiem cao. Thiet n g h i . d e c a c h e t 

ddng TTHS noi Chung dUdc cbinh xac, 

hieu qtia, dung can cfl theo quy d inh cua 

phap Iuat. c^n phai cd cac giai p h a p eu 

thd xAv dflng ddi ngu can bp lam edng tac 

tfl phap vflng manh, ban Iinh, cd Ifldng 

tam Vii dao dflc nghe nghiep. 

3.2 Cdng luAn va dU lu$n xa hgi 

Trong thdi dai thdng t in h i e n nay, 

cdng luan va dfl luan xa bpi da va d a n g 

phat huy vai trd q u a n t rpng, to ldn vao 

qua t r inh quan Iy va p h a t t r i en da't nfldc. 

Sil danh gia (tich cUe va t i eu cflc) cua 

cdng luan va dfl luan xa hdi ed mdt sflc 

m a n h khdng nho tac dpng vao t a m tfl, 

suy nghi, h a n h dpng ciia tflng ca n h a n , 

td' ehflc. Ddi vdi boa t ddng xet xd t rong 

TTHS, viec ap dung p h a p l u a t Tda an lai 

cang dupc cdng l u a n va dU l u a n xa hpi 

quan t am dac biet. Bdi le, h o a t dpng xet 

xd la boa t ddng t r u n g t a m ciia qua t r i n h 

TTHS, ke't l u a n m a n g t i nh quye t d inh ve 

so' p h a n p h a p Iy cua ben bi budc tdi; bao 

ve cdng ly, quyen con ngUdi t r o n g T T H S . 

M a t khac , boa t ddng xet xfl lai gdp p h a n 

""' Tran Van Quy (2011). "NhUng yeu to anh hiidng 
den hoat dgng thilc hinb quyen cong to cua Kiem sat 
vien", Trang thong tin Tinh uy B3c Giang, dSng cSp 
nhat 26/5/2011. 

" " Vien Kilm sat toi cao liOIHj, Bao cao tong kel cong 
tic nginh Kiem sat nhan dan nim 2018: Toa an nhan 
dan toi cao (2018), Bao cio tong kel cong lac n^/n 
2018 vi nhi$m vu trgng tim cdng tic nAm 2019 cua 
cacToaan.tT.U 
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quan trpng vao viec giao dtic y thflc tdn 
trpng phap Iuat, tdn trpng quy tac ciia 
cudc sd'ng xa hdi, y thflc da'u tranh phdng, 
chd'ng tdi pham va vi pham phap Iuat. Cae 
phfldng tien thdng tin dai chung la dia 
chi tin cay de mpi cdng dan cung ca'p 
thdng tin va nhd len tieng bao ve ldi ich 
hdp phap. Nhflng bai bao, nhflng loat 
phdng sfl dieu tra,... ve nhflng hanh vi 
chay tdi, de Ipt tpi pham hoac truy cflu, 
xet xii khdng nghiem minh cua bao chi, 
cdng luan xa hdi da giflp ich ra't nhieu 
cho cac cd quan, ngfldi tien hanh to' tung 
thflc hien tot viec dieu tra, truy to', xet 
xii. Dien hinh: Vu tieu cflc dat dai d Do 
Sdn, Hai phdng; vu vi pham trong quan 
ly nhap thude chd'ng ung thfl gia cua VN 
Pharma; vu nguyen phd Vien trudng 
Vien Kiem sat thanh phd' Da Ning sam 
sd b6 gai d thang may chung cU bay vu 
an "Coy lam trai quy dinh eua Nha nUdc 
trong quin ly kinh te gay hau nghiem 
trgng" vk "Tham d tai sin" tai Tap doan 
dau khi Viet Nam,... la nhflng vu an ma 
dfl luan xa hoi, cdng luan td'n nhieu "giay 
viet" gdp phan tich cflc eho boat ddng 
TTHS trong qua trinh giai quyet tflng 
VAHS cu the. 

Thllc tidn chflng minh, neu edng luan 
va dfl luan xa hpi phan anh dflng dan 
cac tinh tiet ciia vu an, nhan dinh va 
binh luan mdt each khach quan, khdng 
thien vi dd ehd phan quyet cua ed quan 
tien hanh td' tung se la dieu het sfle 
thuan lpi cho KSV cung nhfl Tham phan 
trong qua trinh td' tung. Khi dd, tinb 
giao due, thuyet phuc cua boat ddng to' 
tung se dflpc nhan len gap nhieu lan 
trong ddi sd'ng xa boi. Trfldng hdp truy 
to, xdt xi( khong tren cd sd phap luat, 
thien lech khdng edng bang, khdng 
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nghiem minh thi cdng luan va du luan 
xa hdi lai la "ngUdi trgng tai" nghiem 
khac len tie'ng, phat hien va ddi boi cdng 
ly phai dflpc thflc tbi. Nhung neu cdng 
luan va dU luan xa hdi phan anh ca tinh 
tiet. sU viec mdt each phiem dien hoac 
binh luan, nhan dinh mdt each chii 
quan, qua da (khen hoac ehe; len an 
hoac bao ve qua mflc) tbi kbi thflc hien 
chflc nang ciia minh, KSV, Tham phan 
dupe phan cdng giai quyet vu an se phai 
chiu mdt ap Iflc khdng nho tfl cdng luan 
va dfl luan xa bpi. Trong nhflng trfldng 
hpp neu tren, KSV cflng nhu Tham 
phan phai ed ban linh, xem xdt danh gia 
tinh tiet. ehflng cfl mdt each toan dien 
de ra nhflng quyet dinh, ban an dung 
dan ma khdng vi cdng luan va dfl luan 
xa hpi ma danh ma't tinh ddc lap, khach 
quan trong qua trinh thfle thi chflc 
nang, nhiem vu; bao ve cdng ly gdp 
phan dam bao cdng bang xa hdi, gifl 
vflng an ninh trat tfl xa bpi. Qua dd cho 
tha'y, yeu td' tac ddng cua cdng luan va 
dfl luan xa hdi den viec ap dung pbap 
luat TTHS trong dd cd quy dinb ve gidi 
ban cua viec xet xd sd th^m VAHS la 
khdng nho, vi the ddi hdi dpi ngu can hp 
tfl phap ndi chung, KSV, Tham phan ndi 
rieng phai ludn nang eao ban linh ehinh 
tri, nang Ifle chuyen mdn, la'y "phap luat 
la thude do sU dung din cua cac quyet 
dinh"trong qua trinh tien hanh td'tung. 

4. Ket luan 
"Gidi ban cua viec xet xd sa tham" \a 

che dinh ed nhieu thay doi trong lich sfl 
phat trien cua phap luat to' tung hinh sfl 
nfldc ta va ludn la va'n de thu hut sfl quan 
tam cua cac nha nghien cflu cung nhfl 
cua gidi lam cdng tac thtic tien. Vi the. 
xae dinh dflng va day dii nhflng yeu to tac 
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dpng, anh hudng den viec ap diing quy 

djnh gidi han xet xti so thAm vti an hinh 

StJ ^t' gitip chting ta hieu ro htm npi dung. 

y nghia ctia quy dinh nay trong Bp Iuat 

i'(i tung hinh sa \ ' iet .Nam. TU do. c6 dinh 

huong xay dtjng chinh sach phap lual; 

hoAn thien phap Iuat to' tung hinh ~u. co 

chinh sach boi dudng. dao tao can bp latn 

cong t;ic tu phap dap ting yeu cfiu cua 

cong cupc cat each tu phap va dfi'u t r anh 

phong, chong toi pham mot each chii dpng 

v^ hieu qua trong thoi ky khoa hpc each 

mang cong nghipp 4.0. 
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