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Dan nhap 
Trong cac cd che bao ve quyen con ngfldi, 

Tda an gifl mot vai trd vd cflng quan trpng 
xuat phat tfl vai trd, vi tri va chflc nang 
ciia Tda dn trong bp may nha nfldc. Tda an 
nhan dan nhan danh nhd nfldc dfla ra cac 
phan quyet dd quyet dinh trflc tiep tdi sinh 
menh, chinh tri, kinh te' ciia con ngfldi cti 
thd, do dd, ddng vai trd vo cung quan trong 
va trflc tiep trong viec bao dam cac quy 
dinh ve quyen con ngfldi khdng bi xam 
pham. Vai trd, \-i tri quan trpng ciia Tda an 
ddi vdi viec bao ve, bao dam quyen ciia phti 
nfl tai Viet Nam cho tha'y gia tri ngay cang 
tdng ciia thiet che nay trong bao ve quyen. 

1. Cac dac tinh cd ban cua quyen 
phu nil tai Viet Nam 

Thupc tinh cd ban cua quyen phu nfl 
bao gom nhflng gia tri gdn vdi mdi ngfldi 
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phu nfl, vfla vdi tfl each Id con ngfldi vfla 
vdi tfl each la ca nhdn thanh vien xa hoi. 
Khi gdn lien vdi mpt nha nfldc cu the, vdi 
mpt che' dp chinh tri, phap luat cti the thi 
gia tri dd dfldc the hien bdng cac quyen 
cua phti nfl dfldc phap luat ciia nha nfldc 
do ghi nhan va cd tinh phd cap trong xa 
hpi. Tuy quyen cua phu nfl cd nhflng thudc 
tinh ciia quyen con ngfldi ndi chung nhflng 
do dac trflng gidi ciia phti nfl md quyen 
cua hp cung cd nhflng thupc tinh rieng. 
Cho de'n nay, chfla cd dinh nghia ndo bao 
ham he't dfldc ta't ca cac thupc tinh cua 
quyen phti nfl. 

Trong luat nhan quyen qud'c te, kd tfl 

*'' ThS.. Phong Giam doc kilm tra II - Toa an nhan 
dan cap cao tai Ha N6i, 
Email:phuong.melody74®gmail.com. 
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(JL'YEX CUA PHU XL' VA \'AI TRO CU.-\ TOA AX.. 

Hien chfldng Lien Hdp Qudc nam 1945 hat 

dau dfla ra khang dinh ve quyen cua phu 

nfl "... binh dang ve quyen gifla phu nfl va 

dan dng.„" va tai Dieu 1, Dieu 2 'Tuyen 

ngdn qudc te ve quyen con ngfldi" nam 

1948 khang dinh nguyen t i c nen tang bao 

ve cho qu \en phu nfl: "Moi ngfldi sinh ra 

deu dfldc tti do va binh dang ve nhan 

pham va cac quyen, deu dfldc tao boa ban 

cho ly t r i va Ifldng tam. va cdn phai ddi xfl 

vdi nhau bang tinh anh em". Tfl dd cho 

den na\'. cd rat nhieu nhflng tuyen ngdn, 

cdng fldc qudc te tiep tuc khang dinh va 

phat tridii nhflng ghi nhdn md rdng quyen 

cho phu nfl nhflng van chfla cd mot khdi 

niem thd'ng nha't vc quyen cua phu nfl. 

6 Viet Xam. tfl thdi phong kien va thudc 

dia thi ngfldi phii nfl hau nhfl khdng cd bd't 

cfl quyen ldi nao ve kinh te. chinh t n va 

van hda. Den the ky 19. vdi anh hfldng cua 

cac trdo lflu tfl tfldng dan chii t ren the gidi, 

cac tac pham ve nfl quyen cua cac nha tfl 

tfldng ldn qua nhieu con dfldng khac nhau 

da dfldc cac tri thflc Viet Nam tiep thu vd 

phd bien da ddn phat trien nhan thflc cua 

xa hdi ve van de nfl quyen va binh dang 

nam nfl. Cho den cudi thap nien 1920, d 

Viet Nam bat dau xua't hien cac cudn sach 

Viet ve nfl quyen va binh ddng nam nfl cua 

cac tac gia \ 'iei Nam. Nam 192S. tac gia 

Dang Van Bay (1903-198M) da xuat ban 

cudn sach "Nam nfl binh quyen" Id cudn 

sach chuyen khao dau tien ve van de binh 

dang nam nfl d \'iet Xam ' phan anh bdi 

canh xd hdi vd van boa. nhan thflc ve tfl 

tfldng nfl quyen va binh dang nam nfl 

trong xa hdi. Xam 1929. Duy Tan thfl xd d 

Hue xua't ban cudn A an de phu nii" cua 
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Phan Bdi Chau (lS(i7-1940) nhan m^nh 

quyen cua phu nfl vdi tfl cdch Id con ngfloi-

la dan cua mpt nfldc va gan vdi thiic td ht i 

sii da't nfldc. 

Sang nhflng nam 1930, anh hfldng cua 

van hda phUdng Tay trong xa hdi Viet 

Xam cang trd nen sau rdng hdn. khai 

niem nfl quyen dfldc md rpng ra vdi ddy du 

npi dung: quyen hpc tap, quyen lam viec 

vd quyen chinh tri cua phu nfl. Dau t r a n h 

vdi nhflng quan niem sai lam t rong viec 

nhan thflc cac va'n de ve nfl quyen va giai 

phdng phu nfl tren cac bdo, cac bp sach vdi 

nhieu tac gia noi tie'ng nhfl: Nguyen Thi 

Kim Anh'^'; Cflu Kim Sdn'^'; Vdn Hue"-*' 

gdp phan tuyen t ruyen hfldng ddn nhiem 

vu, each td chflc va lam viec, muc tieu da'u 

tranh... cho phu nfl, dong thdi, van dpng 

giai phdng phu nfl gdn vdi viec giai phdng 

giai cap, giai phdng dan tdc vd xay dflng 

xa hpi chu nghia de mang lai tfl do va binh 

dang cho phti nfl. 

Thdi ky 1941-1945, vdi sfl ra ddi ciia 

Viet Nam dpc ldp dong minh (goi t a t la 

Viet Minh) nam 1941, mpt t rong mfldi 

chfldng t r inh ldn cua Viet Minh la "'nam 

nfl binh quyen", Hdi phu nfl cflu quoc nam 

trong he thd'ng td' chflc cua Mat t ran . Cach 

mang thang Tam thanh cdng, tai Dieu 1 

cua ban Hien phap ddu tien cua nfldc Viet 

Nam Dan chu Cdng hda ndm 1946 ghi 

'" Dang Van Bay (1928), Nam nQ hinh quyen Nha in 
Tam Thanh, Da Kao, S^i Gon. 

'-" Nguyin Thi Kim Anh llUi^i VS'n de phu na Nxb 
Than dan Cho L5n 

'̂ ' Cuu Kim Sdn, Van Hu^ (1938), DOJ chi (-m. Nxb 
Dan Chung. 
'*' CUu Kim Sdn. Van Hu? (1938). Chi em /ih., ,,„ ^ 
Nxb. Dan Chung. 
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nhan: 'Tat ca quyen binh trong nfldc la 
cua toan the nhan dan Viet Nam, khdng 
phan biet ndi gid'ng, gai trai, gidu ngheo, 
giai cd'p, tdn giao" vd tai Dieu 9 cua Hien 
phap khang dinh: "Dkn ba ngang quyen 
vdi dan dng ve mpi phfldng dien" danh da'u 
mpt bfldc tien quan trpng ciia toan the phu 
nfl Viet Nam tren con dfldng dau tranh vi 
quyen con ngfldi vd quyen phii nfl. Sinh 
thdi, Chu tich Ho Chi Minh quan niem 
da'u tranh vi sfl nghiep giai phdng giai cap 
gan lien vdi giai phdng phu nfl, Ngfldi 
nhdn manh: "Phu nfl chiem mot nfla nhan 
loai, ndi de'n phu nfl la ndi de'n mpt niia xa 
hpi. Neu phu nfl chfla dfldc giai phdng thi 
xa hpi chfla dfldc giai phdng. Neu khdng 
giai phong phu nfl Id xay dflng xa hpi chu 
nghia chi mdt niia". Vi the, nhiing quy 
dinh dau tien ve quyen binh ddng cua phu 
nfl trong ban Hien phap nam 1946 cd y 
nghia het sflc to ldn gdp phdn vao sfl 
nghiep giai phdng phu nfl trong lich sfl lap 
hien Viet Nam, pha tan xieng xich tfl 
tfldng "trpng nam khinh nfl" ciia che dp 
phong kien, thflc dan trfldc dd. Vdi nhflng 
quy dinh trong ban Hie'n phap dau tien 
cua nfldc Viet Nam da met dfldng cho tfl 
tfldng nam nfl binh dang ve quyen ldi tren 
mpi phfldng dien cua ddi sdng chinh tri, 
kinh te', vdn hda, xa hpi va da trd thanh tfl 
tudng chii dad cho cac ban Hien phap nam 
1959, Hiep phap nam 1980, Hie'n phap 
nam 1992 ve quyen cua phu nfl. 

Trong Hie'n phap nam 2013, quyen con 
ngfldi, quyen cdng dan ndi chung va quyen 
phu nfl ndi rieng da dfldc khdng dinh ci 
tang cao hdn, theo dd, quyen cua phu nfl 
la mpt bp phan cau thanh va khdng the 
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tach rdi cua quyen con ngfldi, quyen cdng 
dan vd dfldc thd hien tren ta't ca cac linh 
vflc tfl chinh tri. kinh te cho tdi van hda, 
xa hpi. Cac quyen nay dfldc phap luat va 
toan the xa hpi thfla nhan, tdn trpng va 
bao ve. Dieu 26 Hie'n phap Viet Nam ndm 
2013 quy dinh "Cdng dan nam, nfl binh 
dang ve mpi mat. Nha nfldc cd chinh sach 
bao dam quyen vd cd hpi binh ddng gidi". 
Cu the hda quy (iinh ciia Hien phdp ve 
binh dang gidi, tai Dieu 5 Luat Binh dang 
gidi dinh nghia: "Binh ddng gidi la viec 
nam, nfl cd vi tri, vai trd ngang nhau, dfldc 
tao dieu kien vd cd hdi phdt huy ndng Iflc 
ciia minh cho sfl phat trien cua cpng ddng, 
cua gia dinh va thu hfldng nhfl nhau ve 
thanh qua cua sfl phat tridn dd", va Dieu 6 
Luat Binh dang gidi khang dinh: "1. Nam, 
nfl binh dang trong cac linh viic ciia ddi 
song xa hpi va gia dinh; 2. Nam, nfl khdng 
bi phan biet ddi xfl ve gidi". Tuy Luat Binh 
dang gidi khong chi ra the' nao la quyen 
cua phii nfl nhflng da dfla ra nhflng 
nguyen tac va bien phap de thflc hien binh 
dang gidi. 

O gdc dp xa hpi hpc, nha nghien cflu 
Hoang Bd Thinh quan niem nfl quyln 
dfldc hieu la "da'u tranh cho quyen binh 
ddng ciia phu nii"* '̂. Cdn trong he thd'ng 
van ban phap luat cua nha nfldc ta thi 
quyen ciia phu nfl dfldc quy dinh tren cd 
sd nhflng quye'n con ngfldi, quyen cdng 
dan noi chung nhflng cd sfl xem xet nhflng 
yeu to' ve" tam sinh ly cua gidi nfl, quan 
diem ve thuan phong my tiic, ve vdn hoa 

'̂ * Hoang Ba Thinh (2008, tai ban 2014), Giao trinh Xa 

boi hoc gidi, Xxb Dai hoc Quoc gia Ha Noi. tr.45. 
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nfl trong thflc te bao gom ca viec bao dam 

va bao ve nd. Xha nfldc bao dam quyen 

ciia phu nfl bang viec tan ra cac dieu kien 

thuan ldi ve chinh tri. kinh te. xa hpi. 

phap iuat van hda giao due de quyen cua 

phu nfl dfldc thflc hien. Ben canh dd. de 

bao ve quyen cua phu nfl thi Xha nfldc vd 

xa hpi thdng qua phap luat hanh ddng 

chong lai nhflng hdnh vi xam hai den 

quyen phu nfl. Su xam pham den quyen 

phu nfl chu \cu tfl phia ca nhan trong xa 

hdi nhflng cung cd khi la tfl chinh cd quan 

cdng quyen vdi nhflng mflc dp khac nhau, 

cao nha't Id hanh vi tdi pham. 

Khi cd hanh vi xam pham quyen cua 

phu nfl, ddi hoi phai cd cd che bao ve cu 

the vdi muc dich cudi cung Id thflc hien 

ciuyen cua phu nfl trong thflc t i ln . Cho 

den na>'. tu\- quyen ciia phu nfl da dfldc 

phap luat cua tat ca cac qudc gia ghi nhan 

ci mflc dp khdc nhau, nhflng de cac quyen 

dd dfldc bao ve trong thflc te' can cd nhflng 

cd che cu the. bao gom cd che bao ve quyen 

phti nfl mang tinh nhd nfldc va cd che bao 

ve quyen phu nfl mang t inh xa hpi vd cd 

che xa hpi. Tuy cd nhieu cd che bao ve 

quyen cua phu nfl khac nhau nhflng vdi 

vai trd la cd quan thflc hien quyen tfl phdp 

trong nha nfldc phap quyen thi Tda an Id 

cd che hflu hieu nhat trong viec bao ve 

quyen cua phu nfl. Cd che' bao ve quyen 

cua phii nfl bang Tda an chinh la each 

thflc. phfldng thflc ma Tda an can cfl vao 

quy dinh cua phdp ludt thflc hien viec xu 

ly cac hanh vi xam pham den quyen phij 

nfl va giai quyei cdc t ranh chap lien quan 

den quyen phu nfl trong cac linh vtic cua 

ddi sdng xd hdi. Ddy la cd che phap ly bao 
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ve quyen cua phu nfl va khac vdi cd c 

bao ve quyen cua phy nfl bang con dfldng 

hanh chinh. hay cd che bao ve xa hpi-

3.2. Dac diem ciia viec bao vc qi'.vGn 11''^ 

phu na thong qua cd che Tda an 

Do ban chat, chflc nang, nhiem vu. va\ 

trd va vi tri cua Tda an ma cd che Tda an 

bao ve quyen cua phu nfl cd nhflng dac 

diem sau: 

- Ca che Tda an bdo ve quyen cua phu 

nfl difgc cac Tda an ap dung doi vdi mgi 

linh viic cua ddi sdhgxa hgi. 

Quyen xet xii (Jurisdiction) la mpt 

quyen Iflc ma chi Tda an mdi cd, dfldc 

phap luat cdc qud'c gia deu quy dinh ro 

rang. Thdng qua boat dpng xet xfl. Tda an 

xet hoi lam ro t r a n h cha'p hoac h a n h vi vi 

pham va dfla ra p h a n quyet t ren cd sd 

phap luat h inh sfl, dan sti, k inh doanh 

thfldng mai, lao dpng va cac quy dinh 

phap luat khac. La bd phan trpng yeu hdp 

t hanh cua quyen Iflc n h a nfldc, Tda an la 

cd quan duy n h a t n h a n danh N h a nfldc 

thflc hien quyen tfl phap qud'c gia, t ien 

h a n h cac hoat ddng xet xii nhdm muc tieu 

bao ve cdng ly, bao ve quyen con ngfldi, 

quyen va ldi ich hdp phap cua to chflc, ca 

nhan . Tda dn la ndi ngfldi dan giii gam 

niem tin rdng ba t ky vi p h a m phap luat 

nao cung bi xfl ly nghiem minh, ba't ky 

quyen hoac ldi ich hdp phap nao cua con 

ngfldi, ciia cdng dan hi xam pham deu 

dfldc bao ve theo dung phap luat , cdng 

bang va khach quan. Ddi vdi mdt cd q u a n 

tfl phap dpc lap thi mpi thflc the xa hdi cd 

yeu to" con ngfldi vdt cha't deu la cld'i tUdng 

dieu chinh ciia no. dd la ca the cdnj^ dan 

va cac quan he cua hp, la cac to chflc chinh 
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tri, kinh te. vSn hda, xa hdi..., vd la ban 
than nha nfldc vdi cac cd quan cung nhfl 
con ngfldi cu thd trong bd may nay. Theo 
Montesquieu, ''cong ly khdng the cd diiOc 
trong mgt xfi hgi ma cd quan tii phap phai 
phuc tung sii chuyen quyen, lam quyen 
cua bg may quyen liic nha nifdd'^^^K Trong 
ba't cfl nha nfldc dan chu thi khdng mot 
linh viic nao cua cudc sd'ng hi loai trfl ra 
khdi vdng xet xfl ciia Tda an. 

O Viet Nam, Toa an nhan dan Id cd 
quan thflc hien quyen tfl phap, cd nhiem 
vu dflng ra lam trpng tdi giai quyet cac 
tranh cha'p hoac xii ly hanh vi vi pham 
phap luat, dam nhan nhiem vu "bao ve 
cdng ly". Nghi quyet so' 49-NQ/TW ngay 
02/6/2005 ciia Bd Chinh tri ve Chien Ifldc 
Cai each tfl phap de'n nam 2020 xac dinh 
Tda an cd vi tri trung tam trong cdng tdc 
tfl phap va xet xii la hoat dpng trpng tam 
ciia Tda an. Nghi quyet 49-NQ/TW cflng 
yeu cau: "Cac cd quan tif phap phai that 
sii la chd diia cua nhan dan trong viec bao 
ve cdng ly, quyen con ngifdi, dong thdi 
phai la cdng cu hUu hieu bao ve phap luat 
va phap che xa hgi chij nghia, dau tranh 
cd hieu qua vdi cac loai tgi pham". 

- Ca che bio ve quyen cda phu nd bAng 
Toa an difdc thiic hien thdng qua con 
difdng to'tung. 

Td tiing la toan bp trinh tfl, thij tuc giai 
quyet mpt vu an tai Tda an, bao gom to' 
tung hinh s\i vd to' tung phi hinh sti (to' 
tung dan sfl. td tung hanh chinh...). O 
nfldc ta. Tda an Id cd quan xet xii nhan 
danh nha nfldc thflc hien quyen tfl phap, 
vi tri. chflc nang cua Toa an dfldc hie'n 
dinh tai Khoan 1 Dieu 102 Hie'n phap nam 
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2013. Dia vi phap ly hie'n dinh cua Tda dn 
la cd sd cho viec xac dinh dia vi phap ly td 
tiing cua Tda an, theo do, dia vi phap ly td' 
tung la dieu kien bao dam cho viec thflc 
hien tren thflc te vai trd vd vi tri hie'n dinh 
cua Tda an. Ngfldc lai, chi khi vi tri hie'n 
dinh cua Tda an dfldc bao dam bdi nhflng 
quy dinh chat che va day du ve to' tung thi 
Tda dn mdi cd the hoan thanh sfl menh 
ciia minh la can can cdng ly, la chd dfla 
cho ngfldi ddn khi bi xam pham quyen. 

Khi quyen ciia ngfldi phti nfl bi xam 
pham, quy trinh bao ve hp cd the Id hoat 
dpng to' tung hinh sfl cd sti tham gia ciia 
nhieu cd quan qua nhieu giai doan khac 
nhau hoac la boat dpng to' tung ciia Tda an 
giai quyet tranh cha'p ve dan sfl, hdn nhan 
va gia dinh, lao ddng... Du quy trinh bao 
ve nao, bdng con dfldng to' tung ndo thi 
diem cud'i cung cua cd che' bao ve quyen 
phii nfl vdn la hoat dpng to' tung cua Tda 
an nhdm ra phan quyet ddi vdi hanh vi vi 
pham va dam bao thi hanh phan quyet dd. 
Ngfldi phu nfl cd quyen, ldi ich hdp phap hi 
xam pham thi theo thu tuc to' tting dan sti 
hp dfldc khdi kien vu dn dan sfl, vii an lao 
dpng, vu an hdn nhan vd gia dinh de yeu 
cau Tda an bao ve hoac neu bi xam pham 
ve tinh mang, sflc khde, nhan phdm thi 
theo thu tuc to' tung hinh sfl Tda an se xet 
xii va ra phan quye't nhdm xfl ly cdng 
minh, kip thdi mpi hdnh vi xam pham de'n 
ngfldi phti nfl. Trong pham vi chflc nang 
cua minh Tda an cd nhiem vu bao ve tinh 

'" ' '̂Doc lap tu phap" la dieu kien tien quyet de Toa an 

nhan dan thUc hien nhiem vu "bao ve cong ly", 

http://ttpc.hcmussh.edu.vn/? Articield=clb0aa3a-

38a2-4856-82fd-5fd554f8c7c6 
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mang, tai san. tfl do, danh dfl va nhan 

pham ciia ngfldi phu nfl. Chi cd Tda an. 

t ren cd sd ho sd vu an thu t h a p dfldc va 

can cfl quy dinh cua phap luat . dong thdi 

t uan theo nhflng t r inh tfl t hu tuc td tung 

mdi cd thdm quyen ra ban an. quyet dinh 

ap dung hinh phat hoac che tai ddi vdi 

chii the cd h a n h vi vi pham phap ludt. 

Ban an cua Tda an cd hieu Iflc phap luat 

phai dfldc cac cd quan, to chflc. ca nhan 

tdn trpng. 

- ('(/ che bao vc quyen cu;i phu nd bhng 

Toa an la cO che phap ly 

Viec quy dinh td chflc, thdm quye'n, quy 

tac vdn hanh cua he thd'ng Tda dn, each 

hanh xfl cua nhan vien tfl phap va Tham 

phan; quyen. nghia vu cua cac chu the 

tham gia vao cd che na\' deu do phap luat 

quy dinh va dam bao thflc hien. Theo 

dd. "ca che phap ly"c6 the hieu khai quat 

la cd che to chflc boat ddng ciia mot he 

thdng td chflc, thiet che chinh t n . kinh te 

xa hpi dfldc dam bao bdng phap luat. 

Khi xem xet cd che hoat dpng ciia Toa 

an. cd thd xem xet ca khia canh phap ly vd 

khia canh xa hdi. dd la he thdng cac 

phfldng tien (hien phap) va nhan to' bao 

dam cdc dieu kien can thiet cho boat ddng 

cua Tda an. Tuy nhien. khi de cap den 

boat ddng xet xfl ciia Tda dn nham giai 

quyet cac t ranh chap bao ve cho quyen ldi 

cua ngfldi phti nfl bi xam pham hoac xet 

xti hanh vi vi pham phap luat ddi vdi phu 

nfl thi dd la cd che phap ly. Cd che' boat 

ddng cua Tda an la phfldng thflc td chflc vd 

phfldng thflc van hanh cua he thd'ng Tda 

an theo nhflng nguyen tac. qui dinh cua 

phap luat va nhflng phfldng tien phap ly 

khac, thdng qua dd tac ddng deii cac chu 

the cd vi pham hoac xam pham quyen cu 

phu nfl nhdm bao dam cdng ty. khdi phuc 

quyen cho ngfldi phu nfl hi x.ini pham va 

ngan ngfla sti vi pham quyen cua hp. 1 heo 

dd. yeu to' quan t rpng cau thanh cd che 

phap ly bao ve quyen cua phti nfl bang 

Tda an la phfldng thflc to chflc he thdng 

Tda an. Phfldng thflc td chflc he thd'ng Toa 

dn bao gom toan bp phfldng phap va cd 

cau to chflc boat dpng cua he thd'ng Tda 

an. Ben canh dd, he thd'ng quy p h a m phap 

luat dieu chinh to chflc vd van h a n h ciia 

toan bp he thd'ng Tda an nhdm dieu chinh 

cac quan he phat s inh t rong td chflc va 

hoat ddng cua he thd'ng Tda an vd t rong 

boat ddng ciia tflng Tda dn cu the cung la 

yeu to' quan trpng t rong cau t h a n h cd che 

phap ly bao ve quyen ciia phu nfl bang 

Tda an. Yeu to' nay cd t inh chat "Id mdi 

trfldng phap ly" r a n g budc tflng cd quan 

Tda dn va he thd'ng Tda an boat dpng 

t rong khudn kho phap luat . 

De Tda an thflc sfl la cd quan dpc ldp, 

khoan 2 Dieu 103 Hie'n phap nam 2013 

quy dinh: "Tham phan, Hgi tham xet xu* 

dpc lap va chi tuan theo phap luat; 

nghiem cam cd quan, to chdc, ca nhan can 

thiep vao viec xet xvt ciia Tham phan, Hgi 

tham". Tren cd sd cac nguyen tac hoat 

ddng cd ban cua Tda dn dfldc quy dinh tai 

Die'u 103 cua Hien phap, Dieu 5 Luat to' 

chflc Tda an nhan dan nam 2014 da cu the 

hda day du vd bd sung them nguyen tdc cd 

t inh cha't dac thu t rong to chflc va hoat 

ddng cua Tda an la "Cac Tda an nhan dan 

duac to chiic ddc lap theo tham quyen xet 

xvT. Khi nghien cflu ve Hien phap nude 
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PHAMTHI BICH PHUONG 

ngoai, chung ta cd thd' bat gap quy dinh ve 
nguyen tac doc lap xet xii trong Hie'n phap 
cua kha nhieu quoc gia'̂ '̂. Vi du nhfl Hie'n 
phap Nhdt Ban ndm 1946 tai Dieu 76 cd 
quy dinh: "Tat ca Thim phan phai ditac 
ddc lap trong khi thiic thi quyen han cua 
minh ma chi phai tuan thd Hien phap va 
cac luaf; Die'u 249 Hien phap Thai Lan 
nam 1997 quy dinh; "Tham phan doc lap 
trong x4t xd phu hap vdi Hien phap va 
phap luat": hay nhfl trong Hien phap nam 
1998 ciia Qud'c gia Fiji, tai Dieu 118 neu 
rd: ''Cac Tham phan cua Nha nifdc ddc lap 
vdi cac nhanh lap phap va hanh phap cda 
Chinh phu". 

- Cd che bao ve quyen cua phu nd bang 
Tda an chinh la cd che hoat ddng cua he 
thdng Tda an difdc quy dinh bAng he 
thdng quy pham phap lu$t ve to chiic va 
boat dgng ciia cac Tda an.. 

Day la dac diem khac vdi cd che bao ve 
quyen cua phu nfl bdng con dfldng hanh 
chinh hay bang hoat dpng ciia cac to chflc 
xa hpi. Neu nhanh quyen Iflc lap phap va 
hanh phap dfldc to chflc va van hanh 
nham dam bao cho hoat ddng ciia he 
thd'ng cdng quyen thi Toa an vdi nguyen 
tdc td chflc van hanh nham dam bao ban 
chat, dac thu ciia cd quan nay la hoat ddng 
ddc lap, ngan ngfla sfl xam hai trai phap 
luat de'n quyen con ngfldi, quyen cua phu 
nfl. Thdng thfldng, khi c6 sfl xam pham 
quyen phu nfl tfl phia ca nhan trong xa 
hpi thi Tda an se la cd quan cd chflc ndng 
giai quye't tranh cha'p, xii ly tdi pham de 
bao ve quyen cua phu nfl, dam bao thflc 
thi cdng ly. Tuy nhien, cung khdng loai trfl 
trfldng hdp tfl hoat ddng ciia cac cd quan 

nha nfldc, thdng qua cac quye't dinh hanh 
chinh, hdnh vi hanh chinh xam pham den 
quyen ciia ngfldi phu nfl ma khi dd thdng 
qua cd che Tda an giai quye't cac vu an 
hanh chinh thi quyen cua phu nfl dfldc bao 
ve. Nhfl vay. dfl cho viec bao ve quyen cua 
phu nfl dat ra khi cd sfl xam pham tfl ca 
nhan trong xa hpi hay tfl phia cdng quyen 
thi Tda an ciing Id cd quan duy nhat cd 
tham quyen giai quye't tranh cbd'p ma muc 
dich xii ly tdi pham, giai quyet tranh chap 
dat dfldc Cdng ly va bao ve dUdc quyen cua 
phu nfl khi van de ddc lap xet xii cii.i Tda 
an dfldc dam bao. 

O Viet Nam hien nay, tai khoan 1 Dieu 
102 Hie'n phap nam 2013 khdng dinh ve 
quyen tfl phap: 'Tda an nhdn dan la cd 
quan xet xfl cua nfldc Cpng hda xa hdi chii 
nghia Viet Nam, thflc hien quyen tfl phap" 
vd Dieu 130 Hie'n phap quy dinh ve sfl ddc 
lap cua Tda an; "Khi xet xfl, Tham phan 
va Hdi tham ddc lap, vd chi tuan theo 
phap luat". Ben canh quy dinh ciia Hie'n 
phap, nhfliig cd che, chinh sach khac cung 
dfldc quy dinh nhdm dam bao ca ve the 
che Iuat phap va chu trfldng, chinh sach 
de Tda an cd the thflc hien quyen xet xii 
dpc lap trong thflc te. Trfldc nhiem vu 
phat trien. bao ve da't nfldc va yeu cau xay 
dflng nha nfldc phap quyen trong giai 
doan mdi, nhd nfldc ta dang thflc hien 
Chien Ifldc cai each tfl phap den nam 

*'-' '"Xhflng diem mdi trong che dinh Toa an nhan 
dan trong Hien phap 2013", Tracing Dai hoc Luat 
thanh pho Ho Chi Mmh, 21/12/2015. 
http://web.hcmulawedu.vn/doantruong/index.php/ho-
tro-sinh-vien/khac/70-sv-khpl-nh-ng-di-m-m-i-trong-
ch-d-nh-toa-an-nhan-dan-trong-hi-n-phap-2013 
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Ql'^-EX CL-.X PHU XU NA V.-U TRO (T'A TOA AX. 

2020, lay Tda an t r ung t am. xet xfl Idm 

trpng tarn va la'y t r a n h tung lam khau 

dot pha. Xham xac dinh rd chflc ndng. 

nhiem vu. t h a m quyen cua Tda an. the 

hien dung quan didm "quyen Iflc -Xh.i 

nfldc la thd'ng nha t . cd sti phan cdng, 

phdi hdp gifla cac cd quan Xha nfldc 

t rong viec thflc hien quyen lap phap, 

h a n h phdp. tfl phap" thi to chflc ctia he 

thdng Tda an dang dfldc dan cai tien 

theo tham quyen xet xu. khdng phu 

thupc vao ddn vi hanh chinh. 

K e t l u a n 

Hoat dpng xet xfl cua Tda dn n h a n 

danh quyen Iflc nha nfldc, n h a n danh 

cdng ly de ra phan quye't ddi vdi hdnh vi 

xam pham den quyen va ldi ich hdp phap 

cua ngfldi phu nfl. Ban an, quyet dinh 

ciia Tda an dfldc tuyen t ren cd sd phap 

luat cd t inh chat bat budc ca nhdn, to 

chflc hay nha nfldc phai thflc hien nghia 

vu phap ly n h a m bao dam cho cac quyen 

cua phti nfl dfldc tdn t rpng va thflc hien 

t rong ddi sdng xa hdi. Hoat dpng xet xfl 

cua Toa an nhdm trflng pha t nhflng 

h a n h vi vi p h a m quyen cua phu nfl, khdi 

phuc lai nhflng quyen cua phu nfl da bi 

ban che. tfldc doat va boat dpng xet xii 

cua Tda dn dfldc thtic hien theo t r inh tfl. 

t hu tuc phap luat to tung tfl phap m a n g 

t inh quyen Iflc cfldng che m a n h me. 

Thdng qua hoat ddng xet xfl, Tda an 

khang dinh t inh hdp phap cua h a n h vi 

hodc quyet dinh cac che tdi phap ly ddi 

vdi h a n h vi xdm pham quyen cua phu 

nfl. Xhflng quy dinh to tting bat bupc 

thflc hien cd tac dung giong nhfl mpt td'm 

la chan nhdm ngan can su xam pham 

cua ben cd quyen. cd sUc m a n h ddi vdi 

nhflng phu nfl yeu the . bao dam cho ho 

thflc hien quyen t iep cdn cdng ly ^'^'' ' ' 

pha t tfl nhflng ly do nay. vai trd cua l o a 

an t rong viec bao ve quyen con ngfl*^' '̂-̂ ' 

nfldc ta ngay cang dfldc de cao. ddc biet 

la t rong bd'i canh thflc thi Hien phdp 

2013 Hien p h a p ciia n h a n Ljuyen va 

phap quyen. 
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