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Dat van de 
Ke't hdn la sfl kien lam phat sinh mot 

gia dinh ma d dd phan anh sfl chung sdng 
cua hai vd chong vd con cai (neu cd). Nhfl 
la mpt ta't yeu ciia cupc song chung, vd va 
chong thflc hien nhflng quan he ve tai san 
nham dap flng nhflng nhu cau ton tai va 
phat trien ciia gia dinh. Day la nhflng 
quan he xay ra pho bien trong xa hdi vd 
chiu sfl dieu chinh trtic tiep ciia phap luat 
ve hdn nhan va gia dinh, trong mpt quy 
che dfldc gpi la "che' dp tai san ciia vd 
chong". Che dp tai san theo thoa thuan la 
mdt loai trong che dp tai san cua vd 
chong, mdi dfldc ghi nhan trong Luat Hdn 
nhan va Gia dinh nam 2014. Che dp tai 
san cua vd chong theo thoa thuan da dap 
flng kip thdi nhflng mong mudn, nguyen 
vpng ciia ngfldi dan ndi chung (vd chdng 
ndi rieng) trong ddi so'ng xa hpi; bao dam 
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sfl on dinh, trat tfl trong cac giao lflu dan 
sfl gifla cac ca nhan vdi nhau. 

1. Khai niem che do tai san cua vd 
chong theo thoa thuan 

Che dp tai san theo thoa thudn khdng 
cdn la dieu mdi la vdi nhieu qud'c gia tren 
the gidi, ngfldc lai, nd da ton tai tfl rd't 
sdm. Trfldc day, ngfldi La Ma cd' dai khi 
ket hdn thfldng tfl lap thda thuan trong 
dd ghi xdc (iinh trfldc quan he tai san 
gifla hp vdi nhau trong cudc sd'ng tfldng 
lai, dong thdi ciing neu rd nhflng die'u 
kien thfla ke' tdi san khi mot ben vd 
(chong) chet ' - Che' dp tai san cfla vd 

'"' ThS. Vien N'ha nUdc va Phap luat; 
Email: nguyenhuongl285@gmail.com. 

'" Doan Thi Ngoc Hai. Che do tki sin cua vd chong 

theo thoa thuan trong be thong phap luat cua mgt so 

quoc gia tren the' gidi: https://moj gov.vn/qt/tintuc/ 
Pages/nghien-cuu-trao-doi aspx?ItemID=2438. truy 

cap ngay 27/12/2019. 
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chong theo thda thuan da tflng ton tai 
trong lich su phap luat Viet Nam thdi can 
dai vdi ten gpi "hdp dnim hdn nhan" hay 
"khe fldc hdn nhan"- hdn khe*'. Trong 
cac Luat Hdn nhdn va Gia dinh Viet 
Nam nam 1959. 1986. 2000 thi thuat 
ngfl nay khdng cdn xuat hien va phai 
den Luat Hdn nhan va Gia dinh nam 
201 1 da ghi nhan sfl trd lai cua che dp 
lai san nay vdi mpt so'quy dinh. Mac du. 
rbi dflng lai d mdt so Ifldng khiem td'n, 
song cac nhd lam luat \'iet Xam da bat 
dau quan tam den viec ap dung che dp 
tdi san thoa thuan trong viec giai qu>et 
hau qua phap ly cua viec cha'm dflt quan 
he tai san cua vd chong'". 

Chd dp tai san cua vd chong theo thoa 
thudn thflc chdt la mdt hdp dong thda 
thuan tren nguyen tac tfl do, tfl nguyen. 
Nen vd chong cd the tfl thda thuan va 
thda thuan cung nhau \e viec xac lap va 
thtic hien quyen, nghia vu ddi vdi tdi san 
cua hp. Thda thuan nay dfldc thd hien 
dfldi dang van ban: Hdn fldc, hdp dong 
tien hdn nhan hay thda thuan trfldc hdn 
nhan. Ha\ ndi khac di, che' dp tai san 
thda thuan (cdn gpi la che' dp tai san fldc 
dinh), la tap hdp cac quy tdc do chinh vd, 
chong xay dflng nen mdt each he thd'ng 
tren cd sd sfl cho phep cua phap luat de 
thay the cho che dp tai san luat dinh 
nham dieu chinh quan he tai san cua vd 
chong. Che dp tai san nay dfldc quy dinh 
nhfl mpt diem mdi rat tien bp trong Luat 
Hdn nhan va Gia dinh Viet Xam ndm 
2014. ton tai song song cung vdi che dp 
tai san theo luat dinh (dflpc ap dung khi 
vd chong khdng xac lap che' dp tai san 

theo thoa thuan)'^'. Che dp tai san cua vd 
chdng theo thoa thuan gom mt)t '̂* *̂ "̂ '-
nguyen tac qu\- dinh quyen ban cua hai 
vd chdng trdn cac tai san chung. sfl ddng 
gdp tien bac cua hai vd chong trong thdi 
gian hdn nhan. cdc quyen ldi ctia ngfldi 
thfl ba giao dich vdi hp va nhflng qu>'dn 
ldi ciia mdi ngfldi vp chong khi hdn thu 
cha'm dflt'^'. 

2. Quy dinh cua phap luat hien 
hanh ve che do tai san cua vd chong 
theo thoa thuan 

2.1. VSn ban xac lap che do tai san cua 
va chong 

Thd nhat, ve hinh thflc van ban. 
Theo quy dinh tai Dieu 47, Luat Hon 

nhan va Gia dinh ndm 2014 thi thoa 
thuan xac lap che' dp tai san vd chong 
phai tuan thii nhflng dieu kien ve mat 
hinh thflc nhfl sau: 'Trong trfldng hdp hai 
ben ke't hdn lfla chpn che' dp tai san theo 
thda thuan thi thda thuan nay phai dfldc 
lap trfldc khi ket hdn, bdng hinh thflc van 
ban cd cdng chflng hoac chflng thflc. Che 

'-' Dan lu$t (1972), Sai Gon 
'̂ ' Doan Thi PhUOng Diep, Ap dung che do tai san theo 

thoa tbii$n trong viec giai quye't viec ch&'m diit quan 

he tai san giUa vg va chong. 

https7/thongtinphapluatdansu.edu.vn/2016/06/27/p-
dung-che-do-ti~san-theo-thoa-thuan-trong-viec-giai-
quyet-viec-cham-dut-quan-he-ti-san-giua-vo-v-
chong/, truy cSp ngay 27/12/2019. 
'*' Nguyin Ngoc Dien. Che do tai san theo thoa thuSn 
trong phap luat mot so'nddc va de xuat cha Viet Nam-
https://thongtinphapluatdansu.edu.vn/20l7/i2/18/che-
do-ti-san-theo-thoa-thuan-trong-php-luat-mot-so-
nuoc-v-de-xuat-cho-vict-nam/, truy cap ngav 
25/12/2019. 
''" Nguyin Manh Bach. Tim hieu Luat Diin ,-,(/ Viet 
Nam icbe dp hdn san. thiia ke), \ x h Dong \ a i 
1992, tr.9. 
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dp tai san cua vd chong theo thda thuan 
dfldc xac lap ke tfl ngay dang ky ke't hdn". 
Tuy nhien, theo yeu c^u cua Luat Hd tich 
Viet Nam ndm 2014 "Giay chflng nhan 
ket hdn phai cd cac thdng tin sau day; a) 
Hp. chfl dem va ten; ngay, thang, nam 
sinh; dan tdc; qud'c tich; ndi cfl tru; thdng 
tin ve giay td chflng minh nhan than ciia 
hai ben nam, nfl; b) Ngay, thang, nam 
dang ky ket hdn; c) Chfl ky hoac diem chi 
ciia hai ben nam, nfl va xac nhan ciia cd 
quan ddng ky hp tich" (Khoan 2, Dieu 
18). Ndi dung quy dinh neu tren va tong 
the cdc quy dinh khac ciia Luat nay ve 
thii tuc dang ky ke't hdn khong tha'y quy 
dinh ve viec cd quan dang ky ke't hdn 
hoac phai ghi nhan cd sfl ton tai ciia che' 
dp tai san thoa thuan (trong giay chflng 
nhdn ddng ky ke't hdn hoac trong so' lflu), 
hoac phai kiem tra ve viec cd hay khdng 
ton tai che' dp tai san thoa thuan. Nhfl 
vay. quy dinh bdt bupc ve thdi diem phai 
xdc lap che dp tdi san thda thuan la trfldc 
khi ket hdn khdng cd dieu kien de dam 
bao thflc hien trong bd'i canh phap Iy 
ndy"*'- Tfl ba't cap nay, theo tac gia thi 
Phap luat Viet Nam nen bo sung them 
vao trong gia'y chflng nhan ke't hdn cac 
thdng tin ve "Vd, chong ket hdn tren cd sd 
che dp tai san thoa thuan" (ne'u cd). Dieu 
nay la thflc sti can thiet d gdc dp quan ly 
nha nfldc cung nhfl de bao ve ngfldi thfl 
ba trong viec tiep can thdng tin cd lien 
quan den quan he tai san gifla vd chong. 

Thd hai, ve npi dung van ban. 
Theo quy dinh tai Dieu 48 Luat Hdn 

nhan va Gia dinh nam 2014, thda thuan 
ve che' dp tai san ciia vd. chong gdm 
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nhflng npi dung cd ban sau: 'A'dj dung cd 
ban cua thoa thuan ve che do tai san bao 
gom: a) Tai san dxiac xac dinh la tai san 
chung, tai san rieng cua va. chong: b) 
Quyen, nghia vu cua va chong ddi vdi titi 
san chung. tai san rieng va giao dich cd 
lien quan; tai san de bao dam nhu cau 
thie't yeu cua gia dinh; c) Dieu kien. thu 
tuc va nguyen tdc phan chia tai san khi 
cha'm ddt che' do tai san; d) Ndi dung 
khac cd lien quan. Khi thiic hien che do 
tai san theo thda thuan ma phat sinh 
nhdng van de chfla dfldc vfl chong thda 
thuan hoac thda thuan khdng ro rang thi 
ap dung cac Dieu 29, 30, 31 va 32 cua 
Luat nay va quy dinh tifOng dng cda che 
do tai san theo luat dinh". Theo quy dinh 
tren thi nhflng dieu kien ve mat npi dung 
che' dp tai san ciia vd chong theo thoa 
thuan bao gdm: 

Mgt la, xac dinh tai san cua vd chong 
theo thda thuan, nhflng tai san dfldc xac 
dinh la tai san chung, tai san rieng cua 
vd chong. Trong van ban thda thuan, 
trfldc he't vd chong can xac dinh rd nhflng 
tai san nao la tai san rieng cua mdi ben 
va nhflng tai san nao la tai san chung ciia 
vd chong. Vi khi xac dinh dfldc pham vi 
cac Idai tai san, quyen sd hflu cua mdi 
ben thi vd chong se thda thuan va thd'ng 
nha't dfldc vdi nhau cac quyen cung nhfl 
nghia vu doi vdi tflng loai tdi san do. 

"*' Nguyen Nsoc Dien. Che do tai san theo thoa thuSn 

trong phap luat mgt soniidc va de xuat cho Vi$t Nam: 

https://thongtinphapluatdansu.edu.vn/2017/12/18/che-

do-ti-san-theo-thoa-thuan-trong-php-luat-mot-so-

nuoc-v-de-xuat-cho-viet-nam/. truy cap ngay 

25/12/2019. 
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Hfldng ddn cu the hdn ve v&i de xac dinh 

tdi san cua vd chong t rong noi dung thoa 

thuan , Khoan 1, Dieu 15 Xghi dinh so 

126/2014/XD - CP da quy dinh nhfl sau: 

"1. Trifdng hap liia chgn ap dung che do 

tdi san cua va chong theo thda thuan thi 

va chong cd the thda thuan ve xac dinh 

tiii san theo mdt trong cac ngi dung sau 

day: a) Tai san giUa va va chong bao gom 

tai sdn chung va tai san rieng cda va. 

chong; b) Gida va va chong khdng cd tai 

san rieng cua va, chong ma tat ca tai san 

do va, chong cd dxfac trifdc khi ke't hdn 

hoAc trong thdi ky hdn nhan deu thudc 

tki san chung; c) Gida va va chong khdng 

cd tki san chung ma tat ca tai san do va, 

chong cd difOc trifdc khi ket hdn va trong 

thdi ky hon nhan deu thudc sa hdu rieng 

cda ngifdi cd difac tai san dd; d) Xac dinh 

theo thda thuan khac cua va chong". 

Hai la, quyen va nghia vu ciia vd 

chong dd'i vdi ta i san chung, ta i san r ieng 

va giao dich cd lien quan ; tai san de bao 

dam nhu cau thiet yeu ciia gia dinh. 

Tren cd sd xac dinh ndi dung ve tdi san 

t rong thda t h u a n trfldc dd, vd vd chong 

thoa t h u a n \ e cac quyen ciia mdi ben ddi 

vdi till san chung, tdi san rieng, cflng 

nhfl nhflng nghia vu r ieng. nghia vu 

chung ve tai san. 

Ba la, dieu kien, t hu tuc va nguyen tac 

phan chia ta i san khi cha'm dflt che' dp ta i 

san. Xuat phdt tfl n h u cau cua mdi ben, 

vd chdng cd the thda t huan cdc dieu kien 

dfldc dfla ra khi cha'm dflt che' dp ta i san 

theo thda t h u a n va xac dinh t rong nhiing 

trfldng hdp nao mdt ben hodc ca hai ben 

vd chong cd quyen yeu cau cha'm dflt che 
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dp tai san nay Khi chd'm dflt che dp tai 

san theo thda t h u a n . tai san se diiOc chia 

cho vd chong theo thoa t h u a n hoac theo 

yeu cau cd quan cd t h a m qu\en giai 

quyet. Ve nguyen tdc, ta i san cd the chia 

theo each thflc chia tdi san chung t rong 

thdi ky hdn n h a n hoac theo nguyen tac 

p h a n chia khac do hai vd chdng tti thoa 

t h u a n thd'ng nha't vdi nhau . Khi cd t r a n h 

chap xay ra, viec giai quye't t r a n h chap 

dfldc flu tien ap dung theo thda t h u a n ciia 

vd chong. 

Bdn la, ngoai nhflng npi dung chii yeu 

neu t ren , vd chong cdn cd t he thda t h u a n 

nhflng npi dung khdc (va'n de cap dfldng 

cho cha, me, con...) lien quan den che' dp 

tai san ciia vd chong phfl hdp vdi n h u cau 

va hoan canh cua mdi ben. 

Thd ba, ve siia ddi, bo sung mot ph^n 

hoac toan bp npi dung cua che dp t a i san 

vd chong. 

Dieu 17 Nghi d inh so 126/2014/ND-CP 

cua Chinh phii Viet N a m quy dinh: "1) 

Trong trifdng hOp che' do tai san cua va 

chong theo thda thuan difac ap dung thi 

trong thdi ky hdn nhan, va chong co 

quyen thda thuan sda doi, bo sung mgt 

phan hoac toan bg ndi dung cua che do tai 

san do hoac ap dung che do tai san theo 

luat dinh. 2) Thoa thuan sda doi, bo sung 

ngi dung cua che do tai san cda vg chong 

phai diidc cdng chdng ho$c chdng thifc 

theo quy dinh cua phap luat". X'hif vay 

vdi cac quy dinh nay, phap luat Viet N a m 

hien h a n h khdng dfl kien ba't ky cd che 

kiem soat nao tfl phia cd quan nha nude 

cd t h a m quyen doi vdi viec sfla doi, bo' 

sung che 'dp tai san theo thoa t huan gi^a 
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vd chong. Dieu nay cung de hie'u, bdi ngay 
tfl v i ^ xac lap che' do tai san thoa thudn 
da khdng co sfl kiem soat thi viec siia doi, 
bd' sung dfldng nhien Id khdng cd kiem 
soat*^. Nhfl da phan tich tren day, che dp 
tai san thoa thuan, mac du chi la thoa 
thuan gifla vd, chong, nhflng Iai tac ddng 
rat ldn de'n ngfldi thfl ba. Do dd, tac gia 
cho rdng: Cflng vdi viec xac lap che dp tai 
san thoa thuan, viec sifa doi, bo sung che 
dp tai san nay cflng c^n cd sfl kiem sodt 
tfl cd quan quan ly cd tham quyen. 

2.2. Thda thuan ve che do tai san cua 
vd chong bi vo hieu 

Khoan 1, Dieu 50 Luat Hdn nhan vd 
Gia dinh nam 2014 quy dinh thda thuan 
ve che dp tdi san ciia vd chong bi Tda an 
tuyen bd' vd hieu khi thupc mpt trong cac 
trfldng hdp sau day: a) Khong tuan thu 
dieu kien c6 hieu liic cua giao dich diigc 
quy dinh tai Bg luat dan sii va cac luat 
khac cd lien quan; b) Vi pham mdt trong 
cac quy dinh tai cac Dieu 29, 30, 31 va 32 
cda Luat nay; c) Ngi dung cua thoa thuan 
vi pham nghiem trgng quyen dxiac cap 
dxidng, quyen difcfc thifa ke va quyen, Igi 
ich bap phap khac cua cha, me, con va 
thanh vien khac cua gia dinh. 

Nhfl vay, vdi quy dinh nay cd the thd'y 
cd ba ly do de toa an cd the tuyen bd' vd 
hieu ddi vdi mpt thoa thuan ve che' dp tai 
san gifla vd vd chong. 

Mat la, khdng tuan thd dieu kien cd hieu 
Itic cua giao dich diigc quy dinh tai Bg luat 
dan sfl v!i cac luat khac cd lien quan 

Theo quy dinh tai Dieu 117, Bp luat 
Dan sfl nam 2015 thi: "J. Giao dich dan 
sti cd hieu luc khi cd du cac dieu kien sa u 
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day: a) Ngifdi tham gia giao dich cd 
nang liic hanh vi dan sti; b) Muc dich va 
noi dung cua giao dich khong vi pham 
dieu cam cua phap luat, khdng trai dao 
diic xa hgi; c) Ni^udi tham gia giao dich 
hoan toan tii nguyen. 2. Hinh thdc giao 
dich dan sii la dieu kien cd hieu liic cda 
giao dich trong trifdng hgp phap luat cd 
quy dinh". 

Ap dung quy dinh tren cd the hinh 
dung kha ndng mdt thoa thudn ve che dp 
tai san cua vd chong se hi tuyen bd' vd 
hieu trong cdc trfldng hdp'^': 

Thd nha't, ne'u mdt trong hai ben vd 
chong chfla dii tuoi ke't hdn d thdi diem 
xac lap thda thuan hoac bi mat ndng Iflc 
hanh vi dan sfl d thdi diem thda thuan thi 
thda thuan se bi tuyen bd'vd hieu. Trfldng 
hdp nay dfldc dan tren cd sd cd sfl ke't hdp 
gifla cac quy dinh cua Bd Iuat Dan sfl va 
Luat Hdn nhan va Gia dinh ve dieu kien 
ke't hdn. Luat Hdn nhan va Gia dinh 
khdng yeu cdu cu the ve dieu kien nang 
liic hanh vi ciia cac ben tham gia thda 
thuan ve che dp tai san, nen tac gia cho 
rang, mpt each hdp Iy, ngfldi dfldc xem la 
dap flng yeu cau ve nang Itic hanh vi de 

'"' Nguyin Ngoc Dien. Che do tai san theo thoa thu$n 

trong phap luat mgt soniidc va de xuS't cho Viet Nam. 

https.//thongtinphapluatdansu.edu.vn/2017/12/lH/che-
do-ti-san -theo-t hoa-thuan-trong-php-luat- mot-so-
nuoc-v-de-xuat-cho-viet-nam/, truy cSp ngay 
25/12/2019. 
"*' Doan Thi Phuong Diep. Ap dung che'do tai sin theo 

thoa thuan trong ^^ec giai quye't viec cham dirt quan 

he tai san giUa vd v& chong. 

https://thongtinphapluatdansu.edu .vn/2016/06/27/p-
dung-che-do-ti-san-theo-thoa-thuan-trong-viec-giai-
quyet-vifc-cham-dut-quan-he-ti-san-giua-vo-v-
chong/. truy cap ngay 27/12/2019 
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ket hdn thi cd quyen xac lap thda thuan 

ve che dp tai san. Ma theo cac quy dinh 

ve dieu kien ket hdn tai Khoan 1. Dieu > 

Luat Hdn nhan va Gia dinh thi: "1. .\am. 

nd kit hdn vm nhau phai tuan theo cac 

dieu kien sau d:iy: a) Sum tit dd 20 tudi 

trd len. nd td du IS tudi tra len: b) Viec 

ket hdn do nam va nd tu nguyen quyei 

dinh: c) Khdng bi mat nang lgc hanh vi 

dan sfl; d) Viec kel hdn khdng thudc mgt 

trong cac trifdng hgp cam kit hdn theo 

quy dinh tai cac Diem a. b, c va d Khoan 

2. Diiu 5 cda Luat nay '. 

Thd hai, cung theo quy dinh tren. thoa 

thudn ve che dp tdi san gifla vd chong se 

hi tu \ t 'n bd'vd hieu neu tai thdi diem xdc 

lap. mdt hodc hai ben cf trong t inh t rang 

khdng cd sfl tu nguyen (bi de dpa, lfla dd'i, 

nham lan). Van de ve sti lfla dd'i, n h a m 

ldn hay de dpa dfldc xac dinh theo quy 

dinh cua Bp luat Dan sfl. 

Nhfl vay. t ren cd sd quy dinh t ren , neu 

viec ket hdn bi tuyen bd hiiy do vi pham 

dieu kien ve dp tuoi, hay dieu kien ve sfl 

tfl nguyen thi thoa t h u a n ve che dp tai 

san gifla vd va chong cung bi tuyen bd' vd 

hieu theo. 

Thd ba. ve h inh thflc, theo quy dinh ta i 

Khoan 2. Dieu 117 neu t ren thi khi cd vi 

pham dieu kien ve h inh thflc, tda an chi 

tuyen bd' vd hieu giao dich neu phap luat 

cd quy dinh "binh thdc cua giao dich la 

dieu kien cd hieu lgc cua giao dich". Mac 

dfl. Dieu 47 Luat Hdn n h a n va Gia dinh 

cd quy dinh rdng: 'Trong trfldng hdp hai 

ben ket hdn lfla chpn che dp tdi san theo 

thda t huan thi thda t huan nay phai dfldc 

lap trfldc khi ket hdn. bang hinh thflc van 

ban cd cdng chflng hodc chflng thflc • T "> 

nhien. quy dinh ndy khdng ndi rdng viec 

lap t h a n h vdn ban cd cdng chflng- chflng 

thflc la dieu kien cd hieu Iflc cua thda 

t h u a n ve che dp ta i san gifla vd va chong. 

Cho nen, ap dung cac quy dinh hien h a n h 

ndy, ne'u vi p h a m quy dinh ve h inh thflc 

thi toa an khdng thd tuyen bo vd h ieu 

thda t huan ve che do tai san gifla vd vd 

chong. Theo tac gia, can quy dinh rd rdng 

cac yeu cau ve h inh thflc dd'i vdi che dp 

tdi san thoa t h u a n (ve viec cdng chflng 

thoa thuan , thdi didm xac lap) la mpt 

dieu kien cd hieu Iflc ciia thda t h u a n ve" 

che dp tai san gifla vd va chong vi hdn ba t 

ky mpt loai giao dich dan sfl nao, che dp 

ta i san thoa t h u a n ddng vai trd quan 

t rpng khdng nhflng dd'i vdi cac ben vd, 

chong ma cdn ddi vdi ngfldi thfl ba. Do 

vay, cac yeu cau nghiem nga t ve h inh 

thflc la t h a t sfl cdn thie't*^'. 

Hai la, thda thuan ve chi' do tai san 

cua vg chong vi pham mgt trong cac quy 

dinh tai cac Dieu 29, 30, 31 va 32 cda 

Luat Hon nhan va Gia dinh nam 2014. 

Cac quy dinh ta i Dieu 29, 30, 31 , 32 

Lua t Hdn n h a n va Gia d inh n a m 2014 tao 

t h a n h mdt che' dp ta i san cd sd md dfl la 

che dp tai san thda t h u a n hay che dp t a i 

san theo lua t d inh cung phai t u a n thii . Vi 

pham mpt t rong cac nguyen tac nay th i 

thda t h u a n ve che' dp ta i san se hi tuyen 

'*' Doan Thl PhUOng Diep. Ap dung cha do tai san theo 
thoa thu&n trong viec giai quyet viec chii'm dat quan 
he tai san giQa vg va chong. 
https://thongtinphapluatdansu .edu .vn/2016/06/27/p-
dung-che-do-ti-san-theo-thoa-thuan-trong-vif(-mai-
quyet-viec-cham-dut-quan-he-ti-san-giua-vn-v-
chong/, truy cflp ngay 27/12/2019. 
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NGUYEN THI HUOXG 

bo vd hieu. Cd the Idy vi du nguyen tdc 
"vd. chong cd quyen, nghia vu thflc hien 
giao dich nham dap flng nhu cau thiet 
yeu cua gia dinh. Trong trfldng hdp vd 
chong khdng cd tai san chung hoac tai 
san chung khdng du de dap flng nhu cau 
thiet yeu cua gia dinh thi vd, chong cd 
nghia vu dong gdp tai san rieng theo kha 
ndng kinh te cua mdi ben". Nguyen tdc 
nay rat quan trpng trong viec dam bao 
duy tri cac dieu kien hd trd cho sfl ton tai 
cua gia dinh. Theo dd, ne'u trong thoa 
thudn ve che' dp tdi san gifla vd va chong 
cd quy dinh cho rdng "trong thdi ky hdn 
nhan chi cd ngfldi chong cd nghia vu ddng 
gdp thu nhap duy tri ddi sd'ng chung ciia 
gia dinh" thi thda thuan dd se vd hieu. 

Ba la, ngi dung cua thda thuan vi 
pham nghiim trgng quyen dugc cap 
difdng, quyin ditgc thda ke va quyen, Igi 
ich hgp phap khac cua cha, me. con va 
thanh vien khac cda gia dinh 

Ly do ndy giup bao vd cac chii the cd 
lien quan khoi cac thda thuan gifla vd 
va chong trong trfldng hdp cac thda 
thuan nay tac ddng theo hfldng ba't ldi 
ddi vdi hp. Tac gia cho rdng, tren thflc te 
cac thda thuan gifla vd va chong ve che' 
dp tdi san cd the tdc dpng trflc tiep hoac 
gian tiep den quyen ldi ciia cac chii the 
cd lien quan trong cap dfldng hoac thfla 
ke. vi du, thda thuan cua vd chong rang 
"khi mot trong hai ben chet thi ngfldi 
cdn lai dfldc thfla ke trpn di san", thoa 
thuan nay da mpt each gian tiep, ban 
che, tham chi tfldc di quyen thfla ke'cua 
cac thanh vien khac trong gia dinh cua 
ngfldi chet (cti the la quyen thfla ke ciia 
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nhflng ngfldi cung hang vdi vd, chong). 
Nhfl vay. dfl tac dpng trflc tiep hay gian 
tiep, ne'u cd nhflng thda thuan gifla vd 
va chong vi pham nghiem trpng quyen 
dfldc ca'p dfldng hay quyen dfldc thfla 
ke... ciia cha, me, con va cac thanh vien 
khac cua gia dinh, thi thoa thuan dd 
phai hi vd hieu. 

Vdi quy dinh tai Diem c, Khoan 1. Dieu 
50 neu tren. Khi xay dflng quy dinh nay. 
nha Idm Iuat da nghi de'n nguyen tac bao 
ve ngfldi thfl ba, theo nguyen tac dd, vd 
chong cd quyen xay dflng mpt che dc thda 
thuan cho rieng hp, nhflng cac thoa thudn 
nay khdng dfldc anh hfldng theo hfldng 
tieu cflc den quyen Idi cua ngfldi thfl ba, 
dac biet la quyen thfla ke' va cu the la 
quyen thfla ke khdng phu thudc vdo ndi 
dung di chflc. Va mac du thda thuan cua 
vd chong khdng phai Id di chflc nhflng nd 
cflng da tac dpng tieu ciic den quyen thfla 
ke cua cac chu the dfldc phap luat bao ve. 
Do dd, cd thd thd'y thda thuan cua vd 
chong trong vi du da de cap tren la khdng 
dfldc cha'p nhan ne'u thoa thudn phan 
chia nay Idm cho quyen thfla ke cua cac 
chii the dac biet (vd, chong, cha, me, con 
chfla thanh nien... cua ngfldi che't) khdng 
dfldc dam bao theo quy dinh cua luat dan 
sfl""'. Hdn nfla, quy dinh nay cung gdp 
phan ngan chan nhflng thda thuan dfldc 
vd chong xac lap nhdm muc tJich khdng 
lanh manh. trd'n tranh viec thflc hien 
nghia vu dan sfl lam anh hfldng den 

'"" http://w-ww.nclp ori; vn/thu 
dung-che-lllo-tai-san-ihi),i-thu; 
viec-cham-dut-quan-hL--iai-san-i 

_tipn_ph;ip_hiiit.'tn-
n-trong-Kiai-qu • t-
iL.iL-vo-v;i-,honi. 
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quyen, ldi ich hdp phap cua ngudi cd Hen 
quan: gdp phan bao ve quyen ldi chinh 
dang dfldc phap Iuat cdng nhan cua cha. 
me, con va cua cac thanh vien khac trong 
gia dinh"". 

Ket luan 
Ket hdn la sfl kien lam phat sinh mdt 

gia dinh md d dd phan anh sfl chung 
sd'ng cua hai vd chong va con cai (neu 
cd). Nhfl la mpt tai ye'u cua cudc sd'ng 
chun^ vd vd chong thflc hien nhflng 
quan he ve tai san nham dap flng nhflng 
nhu c^u tdn tai va phat trien cua gia 
dinh. Day la nhflng quan he xay ra phd 
bien trong xa hdi vd chiu sfl dieu chinh 
trflc tiep ciia phap luat ve hdn nhan va 
gia dinh, trong mdt quy che dfldc gpi la 
"Che dp tai san ctia vd chong"""'. Che dp 
tai san cua vd chong theo thoa thuan 
khdng phai la mpt dieu mdi la dd'i vdi xd 
hdi Viet Nam, tham chi nd da tflng dfldc 
thflc hien trong mdt thdi gian kha dai 
(nha't la d Mien Nam). Thflc cha't, viec 
duy tri duy nha't mdt che' dp tdi san cua 
vd chong, cho de'n nay, phan anh sfl 
thdng the cua mdt quan diem lap phap, 
chfl khdng phai hoan toan xua't phat tfl 
thtic tien kinh te - xa hpi"'^'. Mat khac, 
che dp tai san ciia vd chong theo thda 
thuan da dap flng kip thdi nhflng mong 
mud'n, nguyen vpng cua ngfldi ddn ndi 
chung (vd chong ndi rieng) trong ddi 
sd'ng xa hdi; bao dam sfl on dinh, trat tfl 
trong cac giao lflu dan sfl gifla cac ca 
nhan vdi nhau. Tuy nhien. nhflng quy 
dinh ve che dp tai san cua vd chong dfldc 
quy dinh trong cac vdn ban phap luat 
hien hanh van cdn chung chung, chfla 

cu the. chfla di sat vdo thflc tien cupc 
sdng, van cdn cd nhflng ban che bat cap 
can phai dfldc nghien cflu sfla ddi trong 
thdi gian tdi. 
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