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Tom tat: Bai viei tap trung phan tich cac quy dinh ve xH ly tai san sau cUdng che dudi goc do 

quyen tai san trong phap luat dan su Trong do. lam ro cac trUdng bdp phii ap dung cac quy dinh ve 

xit ly tai san sau cUdng che, trach nhiem cua tochitc lam nhiem vu cUdng che dong thdi tim hieu thiic 

trang ap dung cac quy dinh ve quan Iy, xif ly tdi san sau cudng mot so dm phifdng cu the. Thong qua 

viec \!ic dinh nhiing bat cap trong quy dinh va ap dung phap luat. bai viet de xud't nhiing kien nghi 

nh^m hoan thien phap luat lien quan den hoat dgng xii ly tai san sau cUdngche. 

Tit khoa: Thu hoi dd't; cUdngche thu hoi da't: xu ly tai san. 

Abstract: The paper focused on analyzing the regulations on asset management after coercion 

from the perspective of property rights in civil law. In particular, the authors clarified the cases 

required asset management n/fer coercion, responsibility of the institution responsible for 

enforcement and the situation of applying asset management regulations in some provinces in 

Vietnam. Through identifying inadequacies in current regulations and their apphcation, the paper 

proposed recommendations to improve laws on property management after coercion. 
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Mof dau hien ci(3ng che thu hoi dat va cdn phai di 

ThUc hien muc tieu cong nghiep hda, chuyen tai san khoi ndi ci:(6ng che. Vay, 

hien dai hda theo chu trifdng cua Dang va nhijtng tai san do difdc quy dinh x\l ly the 

Nha nifdc ta, mgt phan ldn dien tich dat nao? Bai viet tim hieu va phan tich cac 

difdc chuyen dich ttt mtic dich nong quy dinh ve xii ly tai san sau cifdng che 

nghiep sang muc dich phi nong nghiep. theo hifdng vrta bao dam thi hanh dting 

Trong do, hinh thtic chuyen dich pho bien quyet dinh cif3ng che, vHa bao dam cac 

nhat la thong qua cd che thu hoi dat muc quyen va ldi ich chinh dang ve tai san 

dich quoc phong, an nmh, vi mtic dich cua ngifdi bi cifdng che. 

phat trien kinh te - xa hpi vi ldi ich quoc 
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1. Khai niem xvt ly tai san sau 
ci/dng che thu hoi dat 

Ve mflt ngii nghia, "thu hoi" la lay lai 
cai da difa ra, da cdp phat hoSc hi ngifdi 
khac lay. vi du: thu hoi von, thu hoi giay 
kinh doanh.-'^ Nhif vay co the hieu, thu 
hoi dat (THD) la viec Nhii nifdc lay lai 
quyen sii dung dat (C ŜDDi da giao cho cac 
to chiic. ca nhan sii dung ho3c lay lai 
QSDD hien do ngifdi khac lan, chiem ciia 
Nha nu6c. Da6i goc dp phap ly, thuat ngii 
thu hoi da't difdc dSn giai tai khoan 11. 
Dieu 3. Luat Dait dai nam 2013. Theo do: 
'Thu hoi dat la \ lec Nha nifdc quyet dinh 
thu l^i QSDD cua ngUdi dUdc Nha nUdc 
trao quyen sif dung d '̂t ho^c thu lai dat 
cun ngifdi sii dung dat vi pham phap luat 
ve dtft dai". Theo each nay. cifdng che thu 
hoi d;Vt la viec Nha nifdc, thong qua cac cd 
quan, to chiic co tham quyen dung bao liic 
de lay lai thUa dat sau khi quyet dinh 
cifdng che thu hoi dat da co hieu liic thi 
hanh va ngifdi sif diing dat da difdc van 
dpng, thuyet phuc nhifng van khong dong 
y giao dat". 

Tai san va quyen sd hiiu la mot che 
dinh quan trpng trong nganh luat dan sU. 
6 Viet Nam. Bo luat Dan sti nam 2015 
khong tnic tiep dua ra mot khai niem cu 
the ve tai san theo phifdng phap quy nap. 
Thay van dd. khai niem tai san difdc trinh 
bay theo phifdng phap diln dich bang each 
liet kl' nhiing doi tifdng difdc xem la tai 
san Cta the tai khoan 1, Dieu 105 xac 
dinh nhif sau; 'Tai san bao gom vat. tien. 
gia'y td cd gia va cac quyen Hen quan". 

"Xil ly tai san" la mpt thuat ngii difdc 
de cfip trong rat nhieu cac van ban phap 
luat nhifng cho den nay van chua cd mpt 
dinh nghia ve "xif ly tai san". Theo tif dien 
tieng \'it't "Xu ly la sap xep va giai quyet 
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cdng \-iec. nhiem vu trong dieu kien cu 
thd" . Xhif vay. "xif ly tai san sau cifdng 
che thu hoi dat la mot qua trinh sap >;ep. 
giai quyet cac va'n de lien quan den tai san 
sau khi Nha nUdc diing bien phap quyen 
luc lay lai quyen sU dung dat tif cac chii 
the sU dung dat theo mdt trinh tii nha't 
dinh ma phap luat da ghi nhan dUdi sti 
giam sat ciia Nhan dan". Mac dii muc dich 
cua boat dong cifdng che la de tien hanh 
"thu hoi da't" de giao cho to chiic phat 
trien quy da't quan ly hoSc giao cho chu 
dau tif tien hanh dii an; tuy nhien, tai san 
can phai xU ly chii yeu la cac dong san ma 
ngifdi dan tif chdi mang ra khdi khu da't 
cUdng che, nhif: tivi, tii lanh, quat may. 

2. Dac die'm cua viec xijf ly tai san 
sau cvtdng che thu hoi dat 

Can cii vao chii the, trudng hdp va muc 
dich ap dung, cd the ket ludn rSng, viec xii 
ly tai san sau cUdng che THD dUdc thvfc 
hien diia tren mot van ban hanh chinh. 

Thit nhat, x\t ly tai san sau cUdng che 
THD dUdc tien hanh dtia tren mot quyet 
dinh hanh chinh ca biet. Theo do, cd che 
xU ly cting dUdc thuc hien theo mot quy 
trinh, thu tuc cu the va chat che theo quy 
dinh ciia phap luat, tuy thupc vao tinh 
cha't tai san ma cd each xif ly ve dp ngSn 
dai, phUc tap khac nhau. 

Thii bai, xti ly tai san sau cudng che 
dUdc thUc hien dudi dang thi hanh mot 
quyet dinh hanh chinh mac nhien va cac 
ca nhan va cd quan nha nudc nhan danh 
nha nUdc de chu tri thUc hien. Diem dSc 
biet cua Luat Dat dai nam 2013 va cac 
van ban hudng dan thi hanh chi quy dinh 

'-' Nguyfen Nhu Y (Chii bien. 1999). Dai tu diin Tiehg 
Viet. Nxb van h6a - Th6ng tin. Ha Noi. tr 1.̂ 90 
" Nguyen Nhu Y (chu bien. 1998). D.n tit dien Tw'nf-

Viet. .\"xb Vftn h6a - Thdng tin. tr 1879 - \HXI) 
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UBND cap xa c6 thtim quy^n xU ly va bao 
quan tai san sau cUdng che. Chinh dieu 
nay da dan den khdng it khd khan cho cac 
dia phUdng khi ap dpng bien phap xii ly 
tai san cUdng che trong mdt so trUdng hdp 
quan trpng, dac biet vUdt ra khdi tam 
quan ly cua UBND ca'p xa. 

TTiii' ba, hau qua phap ly cua xii ly tai 
san sau cUdng che thu hoi da't cd the lam 
cham dUt quyen sd hiiu ciia ben bi cUdng 
che, cudi ciing chii sd hiiu phai ganh chiu 
chi phi thllc hien bao quan tai san sau qua 
trinh tam giii. Can nhin nhan rang vdi 
ban cha't la tai san theo quy dinh cua Bp 
luat Dan sU (BLDS), tai san ludn nam 
trong mdi quan he mat thie't vdi che dinh 
ve quyen sd hiiu bdi quan he sd hflu la van 
de tien quyet can dat ra khi Nha nUdc tinh 
den cac bien phap xut ly nham loai trii viec 
xam pham de'n quyen va ldi ich hdp phap 
ciia chii sd hiiu. 

Thii tii, trong cd che xii ly tai san sau 
cUdng che cd the nhan tha'y Luat Da't dai 
Viet Nam thien ve noi dung quan ly nha 
nUdc ve dat dai, tiic la hanh chinh ve da't 
dai, cdn cac quyen dan sU ve dat, tai san 
gan hen vdi da't hay dong san phai xem 
trong cac van ban phap luat khac nhU 
phap luat dan sti. Mot khi chUa cd nhiing 
hudng dan cu th^ ve viec xif ly tai san sau 
cUdng che va boi thudng thiet hai ve tai 
san khi Nha nudc tien hanh cUdng che thu 
hoi da't thi cac quan he nay de bi dat dUdi 
gdc nhin "hanh chinh hda". Mac du "quyen 
tai san" hay boi thudng ve tai san la mot 
trong nhflng che dinh quan trpng cua 
nganh luat dan sU, ngUdi ta khong the' tim 
thay mpt van ban phap luat nao d Viet 
Nam dan chieu tif cac quy dinh ve dam 
bao quyen tai san khi Nha nude tien hanh 
thu hoi va cUdng che thu hoi da't sang quy 
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dinh cua Bd luat dan sti ca. Dieu nay cho 
thay vail de "Xu ly tai san sau cUdng che 
thu hoi da't" khdng "lien thdng" dUdc vdi 
phap luat boi thudng ndi chung va phap 
luat dan sU ndi rieng, ma "bd gon" trong 
cac quy pham phap luat ve quan ly Nha 
nUdc trong linh viic da't dai va dUdc quy 
(iinh chi tiet tCf van ban dia phUdng'"". 

Thii nam, tai san xii ly sau cUdng che chu 
yeu la ddng san mang tinh hflu hinh. cd kha 
nang di ddi, dich chuyen va dUdc cdng nhan 
tren phUdng dien phap ly. 

Mgt la, tii lap luan tai san bao gom vat, 
tien, giay td cd gia va cac quyen tai san, cd 
the nhan tha'y viec xii ly tai san sau cUdng 
che thu hoi dat chi dUdc ap dung tren cd sd 
nhflng tai san mang tinh hflu hinh, nhan 
thay dUdc bang mat, cam nhan dUdc bang 
cac giac quan. dap flng dieu kien la "phai 
dUdc xac dinh". Do dd, cac loai tai san 
mang tinh vd hinh nhU quyen ddi nd, 
quyen sd hiiu tri tue, sd hflu cdng nghiep 
va dpng san dUdc hinh thanh trong tUdng 
lai khdng thupc ddi tUdng dieu chinh cua 
phap luat cUdng che va xif ly bao quan sau 
qua trinh thu hoi dat. 

Hai la, trach nhiem phap ly xii ly tai 
san sau cUdng che thuoc ve UBND ca'p xa. 
Tuy nhien, can hieu rang viec x^ ly, tiep 
nhan va gin gifl khdng mac dinh bao ham 
ta't ca cac loai ddng san, ma tuan theo 
phfldng phap loai trfl. Can cfl vao che dp 
phap ly, vdi nhflng loai tai san khdng dfldc 
phep lflu hanh tai Viet Nam nhfl vat cd 
vai trd to ldn vdi nen kinh te, an ninh, 
qudc phdng, ldi ich qudc gia... ma Nha nfldc 
ca'm mua ban, chuyen dich, chuyen 

'' ' Phan Trung Hien (Chu bien, 2016). Phap luat ve 

quan ly va sd dung dat dai 6 Viet Nam. Nxb. Dai hoc 

CanThd. t r .n i . 
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khdng phai thanh toan den cac khoan phi 
nay. N'niiai ra, d Han Qudc cac quy dinh 
chl phi lien quan den cfldng che. di ddi tai 
san, xu ly lai san dUdc thtic hien bdi chii 
thiic hien dfl an. Cd the ndi day la cd sd de 
dam bao tinh cdng bang trong qua trinh 
thi hanh, ap dung phap luat, bao dam cd 
"dap so*' gidng nhau cho cac trudng hdp 
tUdng tu nhu nhau du viec thi hanh dien 
ra d cac dia phUdng khac nhau. bdi nhflng 
chu the khac nhau. 

3.2. Van de tiep nh$n va trao tra tai 
san sau ciidng chi-

Nhin tong the. cac quy dinh phap luat 
ve cUdng the va xfl ly tai san sau cfldng che 
thu hoi dfit da cd nhflng budc hoan thien. 
Tuy nhien, phap luat hien hanh vin chUa 
quy dinh chi tiet ve quy trinh tiep nhan, \U 
ly, trao tra... nen viec tiep can tai san dang 
dUdc lUu gifl chfla dUdc giai quyet mdt each 
than dao, anh hudng ldn den quyen va ldi 
ich hdp phap ciia thu sd hiiu. 

Thd nhA't, van de tiep nhan tai san sau 
cLidiji: rho. Nham dam bao quyen va ldi ich 
hdp phap lien quan den tai san cua ngUdi 
sU dung da't. phap luat quy dinh UBND xa 
ddng vai trd chinh yeu trong viec flng phd, 
xU ly ve mat tai san. O mdt khia canh 
khac, viec "hd hep" pham vi thdm quyen 
xfl ly tai san theo phap iuat hien hanh 
dfldng nhu gay ra sU han che nha't dinh 
trong viec dam bao an toan cho tai san. 
Bdi le. ben canh UBND thi cac to chflc 
mang chflc nang gifl ho tai san se cd nhieu 
tiem Iflc, dieu kien hfldng den dich vu tdi 
flu nhat cho chii sd hflu; ban che den mflc 
thap nhat \e nhiing thiet hai cd the xay 
ra. Dieu nay, mdt mat nham tao sfl binh 
dang ve kha nflng lua chpn dich vu tot 
nha't va hfldng den viec tiep can thdng tin 
ve tai san mdt each da chieu. Mat khac, 
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\^ec da dang hda kenh thu gifl thiet nghi 
can nen tinh den trong viec tham \an .v kien 
tren cd sd quyen tai san tfl phia ngifdi dan. 

Tiep can va'n de gdc do ap dung tai cd 
so. qua trinh tiep nhan ban giao tai sun tfl 
chinh quyen cd the phai qua nhieu chu 
thd. trung gian khac nhau, ddn giai cho 
lap luan nay tai Quang Ngai. moi loai tai 
sin se can cfl vao dieu kien, chflc nang 
lara cd sd xac dinh giao khoan cho mot td 
chflc, cd quan cd dieu kien trdng gifl, 
trfldng hdp khdng thda man y chi de ra tfl 
ban cfldng che, dong san cd the lflu gifl tai 
kho ciia UBND cap huyen hoac xa. Vi the, 
chflc nang lflu gifl, trao tra khdng chi tap 
trung vao mot chti the, ma cd the phan lap 
da dang tfl to chflc, ca nhan hoac cd quan 
thfla hanh la UBND ca'p huyen hoac xa*'". 

Thit hai, v^'n de trao tra tai san s;iu 
cifdng che. Mdt trong nhflng dieu kien 
nham phat sinh quyen va nghia vu cua 
cac ben trong xii ly, trao nhan tai san thi 
dieu kien tien quyet dfldc the hien qua 
thdng bao trao tra tai san phat sinh tfl 
LBXD ca'p xa. "Nut that" cua qua trinh 
nay phat sinh tfl viec quy che chfla ranh 
mach trong viec thdng bao nhan lai tai 
san dfldc the hien qua hinh thflc van ban, 
niem yet cdng khai tai UBND xa hay 
thdng bao bang ldi ndi tfl cd quan tham 
quyen, nham dam bao cac chii the dfldc 
ddi xii mot each cdng bang, binh ding. Ben 
canh dd, can lam rd quy trinh, thii tuc 
thdng bao tai san bi cUdng che, dinh ludng 
cu the thdi diem chii sd hflu se tiep can 
dUdc thdng tin ve tai san. Sd di, day la van 
de quan trpng anh hfldng tnic tiep den 
quyen tai san bdi dd khdng chi lam gia 

Dieu 16 (}u\et dyih 14/2016/QD-UBND ngay 
I 4/2016 cua UBND tinh Quang Ngai. 
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tiing chi phi bao quan, ma cdn tiem an 
nguy Cd tieu cUc cd the' phat sinh tfl cac cd 
quan thfla hanh phap luat. 

Ca biet cd nhflng trfldng hdp sau khi da 
thanh ly hoac tieu huy tai san, cd quan 
thfla hanh vin chfla thflc hien thu tuc 
thdng bao den chii sd hflu theo each hidu 
ma mdt so'dia phfldng da quy dinh nhU la: 
ne'u chii sd hflu tfl chdi nhan tiep nhan se 
ganh chiu hoan toan ve mpi mat mat, hfl 
hao, chenh lech gia tri ve tai san"^' ddi vdi 
nhflng thiet hai xay ra. Do phap luat chfla 
cd quy dinh ve tham dinh tai san nen viec 
bao quan chinh yeu xuat phat tfl nhan 
dinh cua cd quan thfla hanh. Chinh sti 
khdng tfldng minh nay dan den nhieu each 
hieu khac nhau, tao ke hd cho cd quan cd 
tham quyen tfly tien trong xii ly tai san. 

Ta't ca nhflng dieu nay cd the giai thich 
bang nhieu nguyen nhan, song chinh yeu 
la the thflc xii ly tai san sau cfldng che 
chfla dUdc phap dinh hda thd'ng nha't, cung 
nhu quy dinh cd he thd'ng. Ket qua viec 
van dung phai vien dan nhieu van ban 
khac nhau. Chang ban nhU khi tim hieu 
dinh mflc thdi gian dfldc thong bao nhan 
lai tai san, nhdm tac gia nhan tha'y chu 
yeu cd hai dia phfldng quy dinh ve thdi 
diem cd quan thfla hanh phai ra thdng bao 
trao tra tai san trong thdi han 3 ngay,'^^' 
hay 10 ngay'^'" ke tfl thdi diem thflc hien 
cfldng che. 

Tfl nhflng cd sd da phan tich, thiet nghi 
nham giam thieu ton tha't cho ngfldi bi 
cfldng che, viec tdng dat thdng bao den chu 
sd hflu thdi gian va dia diem tam gifl tai 
san nen thtic hien khdng qua 3 ngay lam 
viet- sau khi qua trinh cudng che ket thflc, 
trong dd. van ban can de ra dinh hudng 
giai quyet vdi nhflng tai san khd cd kha 
nang lflu trfl, ngay ca vdi trfldng hdp tai 
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san phai nhd den sfl can thiep cua ben thfl 
ba, cung can trinh bay rd chi phi ma ben 
chu sd hflu cd thd phai ganh chiu. 

Mat khac, can quy dinh vai trd ctia 
ngfldi dan cd da't bi thu hoi trong cdng tac 
giam sat \-iec tie'p nhan va ban giao tai san 
sau cfldng che, ke ca viec kidm ke tai san, 
theo ddi quy trinh xii ly tai san... Dd bao 
dam thflc thi cac quy dinh cua Hien phdp 
nam 2013, tren cd sd Khoan 2 Dieu 5 Luat 
To chflc chinh quyen dia phfldng nam 
2015, Luat Dat dai can quy dinh nguyen 
tac "Hien dai, minh bach, phtic vii Nhan 
dan, chiu sfl giam sat cua Nhan dan" de bo 
sung vao quy trinh xii ly tai san khi cfldng 
che, xuyen sudt tfl kiem ke tiep nhan den 
kiem ke khi trao tra, bien ban tiep nhan va 
trao tra can cd chfl ky ciia ngfldi giam sat 
boat ddng xii ly tai san. 

3.3. Van de thdi han liiu giU va thanh ly 
tai san sau ciidngche 

Luat Dat dai nam 2013 va cac van ban 
hfldng dan thi hanh hoan toan khdng quy 
dinh chi tiet ve phfldng thflc xii ly tai san, 
thdi gian toi thieu cung nhfl td'i da de gii 
gifl sau cfldng che thu hoi da't... Vi ly do 
nay, mpt so dia phfldng phai "van dung" 
nhieu van ban khac nhau nham xay dflng 
dinh mflc thdi gian xii ly tai san sau cfldng 
che' dan den khdng dong bd trong qua 
trinh ap dting. Ben canh dd, mdt sd' dia 
phfldng lflu gifl tai san trong nhieu thang 
lien va trong mdt so' trfldng hdp, chi phi 
giii gifl tai san ldn hdn rat nhieu so vdi gia 
tri tai san, Dieu nay khdng chi lang phi 

"- 'Diem b. khoan 3. Dieu 16 Quyet dinh 23/2017/QD-

UBND ngay 30/6/2017 ciia UBND tinh Kien Giang. 

"••̂ ' Quve't dinh so 45/2017/QD-UBND ngay 21/9/2017 

UBND tinh Lam Dong 

"̂ > Quyet dinh so 14/2016/QD-UBND ngay 22/4/2016 

cua UBND tinh Quang Ngai. 
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chi phi glii gifl ma cdn gay khd khan cho 

chinh quyen dia phfldng trong viec thu hoi 

chi phi glii gifl tfl chu sd hflu tdi san. 

Tren cd sti cac quy dinh cua cac van ban 

xfl ly tai san ve mat hanh chinh. dan sfl.-. 

nhdm tac gia de xuat thdi ban chung la 06 

thang, ke tfl ngay nhan dfldc thdng bao ve" 

till san ma cd nhan. to chflc cd tat san 

khdng tien hanh nhan lai. tai san se dfldc 

tien hanh ban dau gia. De cbi tiet hda dieu 

nay. thiet nghi che dinh da't dai can phan 

dinh thdi gian tien hanh xfl ly va bao ve tai 

san theo tinh tliat. dac diem cua tai san 

gfli gifl nhfl: tai san khdng cd kha nang giii 

gifl, tai sail giii gifl cd dieu kien va tai san 

dfldc lflu gifl. ma dfla ra dinh Ifldng cii the 

ve mflc thdi gian bao quan thiet thflc. 

t ranh xam pham den quyen ldi chinh dang 

cua dan ngfldi cd ddt bi thu hoi. 

Thti hai. vdi tai san hu hdng, khdng cdn 

gia tri, se dUdc tidu hiiy theo quy dinh ciia 

phdp luat. Van de nay nen dUdc danh gia 

mdt each thau dao trUdc khi quyet dinh 

tra lai hay tieu hu\': bdi xet van de mpt 

cdch khach quan thi bien phap xU Iy tieu 

hiiy dUdc ap dung trong hoan canh dac 

biet n h u tai san ton tai t rong danh muc 

cam san xuat. kinh doanh va lUu thdng. 

Dieu kien dat ra khi da thdng qua y kien 

hdi ddng hohc cd quan chuyen mdn danh 

gia ddc lap bdi vi mot khi van de cUdng che' 

chUa dUdc phan dinh tren ly le dung sai. 

vidf ddn phfldng thiic hien tieu huy da 

xam pham den quyen dinh doat tai san 

cua chii sd hflu tai san. 

Tfl dd. van de tu"-u huy tdi san can dfldc 

thdng bdo den chii sd hflu. dai dien chu sd 

hflu trfldc khi tien hanh Brn canh dd. viec 

danh gia tai san can tieu htiy hay chuyen 

sang t rang thai bao quan khdc ndn dfldc 

thdng qua bdi hdi dong hoac thtic hien bdi 

td chflc ddc lap vdi ban cfldng che. co du 

nang Iflc thflc hien. dfldi sii giam sat cua 

ngfldi dan. Cudi cung phap luat ve xfl ly 

tai san sau cfldng che thu hoi dat nen dfldc 

thiet lap quy che tieu hiiy tai san dfla 

nguyen t;U' khi that can thiet va chi dfldc 

ap dung vdi nhflng tai san cd the gay ha i 

cho ngfldi, ddng vat, hang gia, h a n g cdm... 

Dieu nay dam bao ban che tdi da nhflng 

tac ddng tieu cflc ddi vdi quyen sd hflu tai 

san cua ngfldi dan, t r a n h pha t s inh them 

nhflng khie'u nai ve tai san lien quan den 

cfldng che thu hoi ddt. 

Thit ba, trfldng hdp sung cdng quy vdi 

cac loai tdi san khdng cd ngfldi tiep n h a n 

dfldc xem nhfl mdt giai phap khi md phap 

luat cdn chfla bao qudt he t p h a m vi dieu 

chinh trong van de nay. Tuy vay, quan 

didm nay can dfldc can nhac bdi viec sung 

cdng quy dfldc xac dinh vdi tai san lien 

quan de'n pham tdi ma cd hoac khdng xac 

dinh dfldc chii sd hflu dfldc quy dinh theo 

quy dinh tai Dieu 45 BLHS n a m 2015, sfla 

doi. bo sung nam 2017. Dfldi gdc dp dan 

sfl. BLDS nam 2015 xac dinh tai san sung 

cdng quy cd the xay ra khi ta i san vd chu 

hoac chii sd hflu da tfl bd quyen sd hflu ddi 

vdi tai san. Nhan dinh cd phai vd chu hay 

khdng se dfldc giai quyet mdt khi chu sd 

hflu bdy td cdng khai y chi tfl bd cua minh. 

Tuy nbien, t rong nhieu trfldng hdp tdi san 

dang trong che dp chd xfl ly ma chu sd hflu 

chfla bay td chinh kien ciia minh thi cd 

quan thfla h a n h khong the tfl y quyet dinh 

dfldc bdi Khoan 3, Dieu 51 Hien phap nam 

2013 neu rd: 'Ta i san hdp phap cua ca 

nhan, to chflc dfldc phap luat bao hd vd 

khdng bi qudc hflu hda". 

Thii tii, vdi trfldng hdp cd nhan . to chflc 

khdng den nhan, tai san dfldc ban dau gia 

theo quy dinh cua phap luat . So iien thu 
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dfldc, sau khi trfl cac chi phi cho viec van 
chuyen, trdng gifl, bao quan, xii ly.- se dfldc 
chuydn ve cho chu sd hflu. Ndi dung nay 
cdn nhieu quan die'm khac nhau do phap 
ludt dat dai chfla quy dinh cu the. Trong 
khi dd, da phan cac dia phUdng khdng 
hfldng ddn ve xii ly tdi san sau cfldng che 
thu hoi da't trong trfldng hdp ca nhan, to' 
chflc khdng de'n nhan ma chi quy dinh ve 
xii ly tai san khi cfldng che thflc hien quyet 
dinh giai quyet tranh chap dat dai. Cu the, 
tai Lam Dong khoan tien sau khi dau gia 
tai san se giii kho bac Nha nfldc'̂ *̂ trong 
khi d Kien Giang tien hanh giii tiet kiem 
loai khdng ky ban tai td chflc tin dung'̂ ^*. 
Nhin tong th^, each phan dinh chi phdi tien 
glii vdo ngan hang hay kho bac khdng cd 
nhieu khac biet ve thdi gian va thii tuc 
nhan lanh tai san doi vdi ngfldi dan. Tuy 
nhien, d gdc dp thflc tidn, dieu nay tdc ddng 
ldn de'n quyen nang sd hflu la quyen chiem 
bflu, quyen thu ldi. Cu the: 

Trfldng hdp phap luat dieu chinh tai san 
sau dau gia se mac dinh giii tai ngan hang, 
khi dd, ddi tfldng thu hfldng dfldc thflc lanh 
gia tri quy doi ciia tai san bao gom khoan 
tien kem theo phan gia tri gia tang tfldng 
flng lai suat, phan chenh lech nay dfldc 
tinh toan chi tra cho ngfldi cd tai san hi 
cfldng che sau khi tien hanh cac bfldc thu 
tiic Hen quan. NgUdc lai, neu gia tri tai san 
quy ddi dfldc tam thdi dfldc ndm gifl tai kho 
bac nha nfldc, dieu nay cung dfldc hieu 
rang phdn tang them se thupc sd hflu tfl 
chinh cd quan bad quan. Bdi thflc te so' tien 
glii gifl tai kho bac chung quy cung dfldc 
chuyen giao ve phia ngan hang thfldng 
mai, ddi tfldng thu hfldng chl cd the nhan 
lanh tfldng iing vdi gid tri ban dau'^''. Dieu 
nay gay mau thuan bdi Luat Da't dai, 
BLDS vin chfla dat dinh hda cu the trfldng 
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hdp nay tdi san se dfldc xii ly ra sao. Tu>-
nhien, nhin nhan va'n de tfl Trung Quoc da 
kien tao rieng biet mpt dao luat doc lap ve 
tai san, trong dd khdng dinh ca nhan cd dii 
tfl each phap ly dd sd hflu thu nhap mdt 
each hdp phap, cac khoan tiet kiem, dau tfl 
hdp phap vd cac khoan thu nhap, lai suat 
tfldng flng cua ca nhan dfldc phap luat bad 
hp, se dfldc hfldng cac quyen ldi nhfl thu ldi 
tfl tai san, khdng mpt tap the ca nhan nao 
chiem doat hoac pha hdng"^*. Viec lam nay 
la dieu kien tien quyet nham phat huy 
triet de cac ldi ich, gia tri ciia tai san mang 
lai cho chu sd hflu, Nha nfldc la cd quan cd 
trach nhiem bao hd thi viec trao tra 
nguyen tri gia ldn hoa ldi dfldc xem nhfl le 
dfldng nhien. 

Tren cd sd the che hda tfl nhflng van 
ban cfldng che mang tinh tfldng dong, cd 
che xii ly tai san tai dia phfldng da phdn 
dong nha't thdi diem gifi gifl khdng qua 06 
thang, ke tfl ngay nhan dfldc thdng bao 
den nhan tai san ma ca nhan, td chflc 
khdng den nhan tai san dfldc ban da'u gia 
theo quy dinh cua phap luSt. So' tien thu 
dfldc, sau khi trfl cac chi phi van chuyen, 
trdng gifl, bao quan, xii ly, sd'tien thanh ly 
se dfldc glii tiet kiem loai khdng ky han tai 
to chflc tin diing va thdng bao cho ca nhdn, 
to chflc cd tai san biet de nhan khoan tien 

"^' Khoan d, Dieu 19 Quyet dinh so 45/2017/QD-
UBND ngay 21/09/2017 cua UBND tinh Lam D6ng 
'"'' Khoan 3. Dieu 16 Quyet dinh 23/2017/QD-UBND 
ngay 30/06/2017 cua UBND tinh Kien Giang. 
"'* Quang Thang. "Kho bac Nha ni[6c giii tien tai 
nhflng ngan hang nao", https://news zing.vn/kho-bac-
nha-nuoc-gui-tien-tai-nhung-ngan-hang-nao-
post777752.html. truy cSp ngSy 29 thang 1 nSm 2019 
"»' Nguyen Thuong Lang (2009), "Quy dinh v^ quyen 
tai san trong luat ve quyen tai san cua Trung Quoc va 
goi f tioi vdi Viet Nam trong dieu ki?n hoi nhap kinh 
te quoc te". Tap chi Nghien citu Chau Phi vk Trung 

Dong, so I (41). tr.50. 
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do l)i>i vdi tai san hfl hdng va khdng cdn 

gia tri, ban cfldng che td" chflc tu-u huy 

theo quy dinh ciia phap luat. 

4. Ket luan 
Tren thflc te, sd' vii viec lien quan den 

cfldng che' bat budc phai thflc bien xfl ly 

tai san chiem ty le khdng ldn tren tdng the 

sd' vu viec thu hoi da't dien ra. Tuy nhien. 

cd the nhan thay mdi vu viec lien quan 

den thflc tien ap dung phdp luat ve xfl ly 

tai san sau cfldng che cdn cd dp "venh" 

nhau trong tflng quyet dinh thi hanh tai 

dia phfldng. Giai thich cho dieu nay cd the 

nhan manh xudt phat tfl van ban dieu 

chinh tfl Ludt Da't dai chfla quy dinh hoac 

"lien thdng" vdi cdc van ban phap luat dan 

sti. Do dd, viec dieu chinh. bo sung cho 

nguyen tac lien quan den viec xU ly tai san 

sau cfldng che' tren cd sd ciia cac quy dinh 

phap luat dan sfl la dieu cap bach va can 

thiet. Song song dd, phdp luat ciing can cd 

nhflng dieu khoan lien thdng den cd che boi 

thfldng thiet bai ve tai san la dpng san neu 

tai san thupc trfldng hdp phai tbi hanh 

cfldng che' thu hoi ddt nhdm hfldng den viec 

xay dflng mpt van biin hfldng dan cd tinh 

tien vflng va mang yen to' cdng bang. Day 

cung la cd sd tien de de cac dia phfldng dp 

dung phap luat ve xU ly tai san sau cfldng 

che thu hdi dat nham dam bao difdc quyen 

nang ma phap luat da trao cho chu sd hflu 

tai san. t ranh xam pham den quyen va ldi 

ich hdp phap cua ngfldi dan. 
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