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Dan nhap 

Ndi den vi tri ciia nguyen tac suy doan vd 

tpi lfi ndi de'n raoi quan he eiia nguyen tfic 

nfiy vdi cac nguyen tfic khfic trong he thd'ng 

nguyen tfic to' tung hinh sfl (TTHS) Viet 

Nam. Nguyen tac suy doan vd tdi la mot 

trong nhieu cac nguyen tac hdp thanh he 

thd'ng nguyen tie ciia lufit TTHS. He thd'ng 

nguyen tfic nay phai phan anh cac quy lufit 

kinh te - xa hoi ciia hinh thfii kinb te xfi hdi, 

ban cha't va kieu nha nfldc va pbap luat 

hinh thfinh nen nd. He thd'ng nguyen tfic cd 

ban cua luat TTHS dUdc chia Ifim nhieu 

nguyen tfie, song cac nguyen tfic eua lufit 

TTHS deu lfi sfl cu the hda cfic nguyen tfic 

chung cua phfip lufit va cfic nguyen tfic cua 
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Hien phfip. Giiia cfic nguyen tfic nfiy cd mm 

ben he mat thie't vdi nhau tfic ddng qua lai 

lfin nbau. Dd Ifi sfl thflc hien nguyen tac nay 

la tien de de thuc hien nguyen tae kia, hoac 

nguyen tfic nay cu thi hda nguyen tae kia. 

La rapt trong nhflng nguyen tae eua TTHS 

vdi tu each la nhflng tU tfldng va quan didm 

ehii dao, ed kha nang dinh hfldng cho ea he 

thd'ng phfip lufit TTHS vfi he thd'ng tfl phap 

hinh sfl, nguyen tfic suy dofin vd tpi nhfi't 

thiet phai cd mdi Uen he vdi cac nguyen tie 

khac nham tao nen tinh nha't quan, tinh he 

thd'ng cua cfic nguyen tac tô  tung. Sfl nhfi't 
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quan dd khdng chi la n e e giao thoa, bd sung 

cho nhau se ndi dung cua eae nguyen tac 

mfi edn lfi sfl nhfi't qufin vdi nhau tren mdt 

dinh hudng ehung eho toan bp cfic boat ddng 

va quan hp TTHS dd ehinh lfi muc dich cua 

TTHS. Do dd, nguyen tfic suy doan vd tpi 

phai dflde xa\- dflng phfl hdp vdi cae nguyen 

tfic ed ban eiia TTH."^ nhfl: nguyen tfic bao 

dam quyen bao chfla cua ngfldi hi tinb nghi, 

hi can, hi cfio; nguyen tfic suy doan vd tpi \ a 

nguyen tfie t ranh tung. 

1. Kha i q u a t ve n g u y e n t a c s u y 

d o a n vo toi 

Nguyen tac suy dofin vd tpi lfi mdt 

trong nhflng nguyen tfic cd ban cua 

TTHS. the hien tfl tfldng eua mdt nen van 

minh dan chu, nen t ang cfla boat ddng td' 

tung va do dd nd dfldc ghi nhan t rong 

Hien phap va pbap lufit TTHS eua nhieu 

nudc tren the gidi. 

Nguyen tfic suy dofin vd tdi dUde xem 

xet dudi hai gdc dp chflng minh vfi ddi xii. 

Ly tluiyet ve chflng minh chi ra nbieu 

pbUdng phfip chflng minh. Mat khfic, suy 

doan vd tpi khdng chi dap flng yeu cau 

chflng minh mfi edn bao ve dupc quyen cua 

ngfldi bi t inb nghi, bi can, hi eao. Hoat 

ddng TTHS bao gom bai nhiem vu. Trfldc 

bet. nd la boat ddng bao ve xa hpi chd'ng 

lai hanh vi xfim hai tfl phia tdi pham. Mat 

khac khdng kem phan quan trpng lfi bao 

ve ea nhan ngUdi hi budc tdi chd'ng lai sfl 

xfim hai quyen con ngfldi tfl phia cdng 

quyen. Luat TTHS trong nha nudc vfin 

minh phai dung boa dupc quyen ldi xfi hpi 

va tfl do ca nhan . Suy doan vd tpi cdn dem 

den sfl cfin bfing trong boat ddng TTHS 

gifla mdt ben lfi nhfi nflde vdi bd may dieu 

t ra . t ruy to xet xfl hung manh dflpc hau 

thufin bfing quyen Ifle nhfi nflde vdi mdt 
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ben yeu the hdn lfi ngfldi bi tinh nghi. I'l 

can. bi cao. Hdn nfla. chflng minh trong 

TTHS lfi boat ddng cflc ky phflc tap. khdng 

chi la nhflng hfinh vi khach quan. nhflng 

hau qua thflc te mfi edn ca nhflng yeu to 

tfim ly (loi) eua ngUdi pham tdi. Mpi sai 

lam trong chflng minh nbieu khi cd t he 

phai t ra gifi bang s inb menh cua con 

ngfldi. Do dd, "neu chi chflng minh theo 

hfldng suy doan cd tdi thi rat de dfin den 

viec eoi to' t ung hinb sfl ehi ddn t h u a n la 

viec bfit ngUPi vfi ra ban an ket tpi kera 

theo nbflng h inh phat eu the '" . Viec d inh 

kie'n ngfldi bi t inh nghi, hi can, hi cao la 

ngUdi cd tdi lfi bet sflc nguy hiem. Nd dong 

nhfi't ngudi hi t inb nghi, hi can, hi cao lfi 

ngUdi cd tdi keo theo dd la viec ap dung 

cfic bien phap cUdng che to' t u n g trfin lan, 

thieu cfin efl, ehfi dap len quyen con ngUdi 

mfi nhieu trfldng hpp khi vu an dfldc xem 

xet lai thi hp hofin toan vd tdi. Luc dd, ed 

boi thfldng oan sai di chang nfla thi hau 

qua dd'i vdi hp khdng the noi la da bfl dfip 

dfldc toan bd. 

Nhu vfiy, khdng ehi lfi quyen cua ngfldi 

hi bupc tdi, nghia vu cua ben budc tdi, the 

hien gifi tri cua van minh n h a n loai t rong 

viec bao ve quyen con ngfldi, suy dofin vd 

tpi edn phfl hdp vdi quy luat eua nhfin thflc 

trong TTHS: Mdt ngfldi ludn vd tpi khi 

nhfi nudc khdng cbi ra dUpc nhflng bfing 

chflng chd'ng lai dieu nfiy vfi chflng minh 

dudc hp cd tdi. 

Ndi dung eua nguyen tfic suy doan vd tdi 

la mdt gia dinh the bien d yeu cau: hi can bi 

cao phai dUdc coi lfi vd tpi khi mfi loi cua bi 

can, hi cao dd chUa dupc ehflng minh theo 

'" Pham H6ng Hai (1999), Dam bao quyen huu hi 

CUB ngifdi bj buoc tpi. Sxh ConE an nhfin dan. tr 49 ^ 
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mdt trinh tfl do pbap lufit quy dinh va dUdc 
xac dinh bdi mdt ban an qua Tda an da cd 
hidu luc phap lufit. Nguyen tie suy doan vd 
toi khfing dinh trong tfi't ea eac giai doan to' 
tung ngflcJi hi tinh nghi, bi can, hi cao chfla 
phai la tpi pham. Do dd nd ddi hoi boat ddng 
TTHS khdng chi tuan thu phap luat TTHS 
de viee xac dinh sfl that vu an dat dflpe ket 
qua ehinh xae nhfi't Ifim cd sd de ket lufin 
mpt ngfldi lfi cd tpi hay khdng, mfi edn nhan 
manh yeu c^u "mpi hofii nghi ve ldi eiia hi 
can, bi eao phai dflde giai thich theo hfldng 
cd ldi eho hi can bi cao". 

2. Moi quan he ciia nguyen tac suy 
doan vo toi vdi mot so' nguyen t^c cua 
to tung hinh sfl 

Mdi quan hi gida nguyin tic suy doan 
vd tpi vi nguyin tic dam bao quyen bao 
chda cua ngudi bi tinh nghi, bi can, bi cao. 

Quyen dfldc bfio chfla trfldc tda ciia bi 
cao la mdt trong nhflng quyen cdng dan 
dflde hie'n phfip vfi lufit phap nbieu qudc 
gia ghi nhan vfi dam bao thflc bien. Dieu 
31 Hie'n phap 2013 quy dinh: Ngfldi bi bit, 
tam gifl, tam giam, khdi td', dieu tra, truy 
to', xit xd. ed quyen tfl bfio chfla, nhd lufit 
sfl hofic ngfldi khac bao chfla. Nhfl vay, 
Hie'n phfip Viet Nam hien hfinh da khfing 
dinb quyen dfldc bfio chfla ciia hi can, bi 
cao lfi mdt nguyen tfic ed ban ciia lufit 
TTHS Viet Nam. Quyen bao ehfla eua 
ngfldi bi budc tdi xufi't hien tfl kbi cd sfl 
budc tpi vfi ton tai song song vdi budc tpi. 
Dieu dd cd nghia lfi quyen bao ehfla dflpc 
dam bao trong tfi't ca cae giai doan eua to' 
tung: khdi td', dieu tra - truy td', xet xii va 
thi hfinh an hinh sfl. Ngfldi ed quyen bfio 
chfla bao gom ngfldi bi tinb nghi (gdm ca 
ngfldi hi tam gifl va ngfldi khdng hi tam 
gifl), hi can, bi cao va ngfldi hi ke't an. 
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Theo Pbam Hong Hai: "Quyen dflpc bfio 
chfla trong to' tung hinh sfl la tong boa cae 
hanh vi to' tung do ngfldi bi tam gifl. hi 
can, bi cao, ngfldi hi ket an thflc hien tren 
cd sd phfl hdp vdi quy dinh cua phfip lufit 
nbfim phii nhfin mot phan hay tofin bp sfl 
bupc tdi cua cfic cd quan tien hfinh to tung. 
Ifim giam nhe hoac ngoai trU trach nbiem 
hinh sfl cua minh trong vu fin hinh sfl"'"'. 
Dam bao quyen bfio chfla cua ngfldi hi 
budc tdi lfi mdt nguyen tfic cd ban eiia lufit 
TTHS nd ddi bdi cfic ed quan tfl phfip binh 
sfl phai dam bao quyen nay eho ngudi bi 
budc tdi. Quyen bfio chfla eua ngfldi hi 
budc tpi dupe the bien bfing cfic hfinh vi to' 
tung dudi dfiy. 

Ngfldi bi budc tpi cd the bfio chfla hofic 
nhd ngUdi khae bao ehfla eho minh. De tU 
bao chfla ngfldi budc tdi, bi eao dfldc xfl 
dung efic bien phfip ma phfip lufit ebo 
ph6p de chflng minh sfl vd tpi giam nhe 
trach nbiem binh sfl eua minh nhu: dUa ra 
eae chflng efl, yeu cau khieu nai efic quye't 
dinh td'tung... Trong trudng hpp ngUdi tu 
bupc tdi khdng the tfl bfio chfla hp cd 
quyen nhd ngfldi khfic bfio chfla cho minh. 
Ngudi bfio ehfla eho hp cd the lfi lufit sU, 
bfio ehfla vien nhan dan hofic ngfldi dai 
dien hdp pbap eiia hp. Sfl tham gia td'tung 
ciia ngfldi bao chfla khong chi gom ngfldi 
bao ve quyen ldi eua ngfldi bi budc tpi ma 
cdn gdp phan giup cac cd quan TTHS giai 
quye't vu an mpt cfich chinh xae, khfich 
quan, tofin dien hdn. Sfl tham gia cua 
ngfldi bfid chfla trong td'tung hinh sfl xufi't 
hien dfldi bai hinb thflc: Do ngfldi hi budc 
tdi nhd va do eae cd quan tien hanb to 

'^' Pham Hong Hai (1999). Dam bao quyin bko chOa 

ciifl ngifdi bi buoc tdi. Nxb. Cong an nhan dfin. tr. 29 
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tung cU - dd la nhflng vu an ngfldi budc toi 

hi khdi to dieu t ra t ruy to'vfi xet xii ve tdi 

ed mang hinb phat cao nhat la tii h inh 

hofic ngfldi bi bupc tdi lfi ngfldi ehfla t hanh 

nien, ngfldi ed nhupc diem ve the ehfi't 

hofic tfim than. Khdng chi dittig lai d viec 

quyen bfio chfla mfi lufit to tung hinh sfl 

cdn quy dinh nhflng dam bao can thiet eho 

ngUdi hi bupc tdi thflc hien quyen bao 

chfla cua minh. Dd la: hp phai dupc biet 

minh bi budc tdi ve tdi gi tbdng qua cac 

quye't dinb, tbdng bao to tung dUde dat 

hdp le. Ngfldi bao chfla tfl khi tam gifl 

ngfldi hi t inh nghi, dfldc tiep xuc vdi ho sd, 

dupc tham gia t ranh luan tai phien tda, 

dUde eung ea'p eae tai lieu ehflng efl... 

Nguyen tfie dam bao quyen bfio chfla eua 

ngfldi hi budc tdi cd quan he vdi nguyen 

tfic suy dofin vd tpi the bien d cfic binh 

dien dfldi day: 

TrUdc hit, nguyen t i e dam bao quyen 

bao ehfla lfi t ien de de thfle hien nguyen 

t i c suy dofin vd tdi. Bdi vi mdt ngfldi ehi hi 

coi la ed tdi va phai chiu h inh phat khi ed 

ban fin ket tpi ed hieu Iflc ciia tda an cdng 

khai, binh d i n g khdng thien vi. Mud'n cd 

dflpc ban an nay thi mpt trong nhflng yeu 

cau quan trpng la ban fin ket tdi phai dfldc 

ban hfinh tren cd sd dam bao cho bi cao 

dfldc thflc hien day du quyen cua minh 

trong dd cd quyen tu bao ehfla hoac nhd 

ngfldi bao ehfla. Viec dam bao quyen bao 

ehfla cua bi cao se dam bao cho phan 

quyet cua tda an dfldc khach quan. vd tu 

t ren ed so xt'm xet dupe ea nbflng chiing cfl 

budc tdi cua ben budc tdi va ehflng cfl gd 

tdi cua ben gd tdi tfl dd t ranh dflde viec xet 

xU oan, vd tdi hoac xet xfl qua nang. Hon 

nfla viec cd mat cua ngUdi bao chfla trong 

qua t r inh giai quyet vu an cdn y nghia 
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nhfim ban che sU lam dyng quyen Iflc t^ 

phia eac ed quan tien h a n b to' tung ue 

quyen ldi cua ngfldi bi budc tdi ddng thdi 

gdp phan Ifim sang td eac t inh tiet eua vu 

an. Mat khfic. nguyen t i e suy doan vd tpi 

k h i n g dinh ngUdi bi bupc tpi cd quyen 

ehflng minh sfl vd tdi eiia minh. De thflc 

hien quyen chflng minh sfl vd tdi ngfldi hi 

budc tdi cd the dung nhieu each khfic nhau 

trong dd cd pbUdng thflc quan trpng n h a t 

lfi tfl bfio chfla hofic nhd ngfldi bfio chfla. 

Neu khdng dam bao quyen dfldc bao chfla 

cua ngfldi hi bupc tdi thi eho dfl cd ban an 

ke't tdi cua Tda an di chfing nfla thi viec 

ket tdi mdt ngfldi eung khdng the dam bao 

t inb chinh xfic vfi do dd nguyen t i c suy 

dofin vd tdi cung khdng dUde dam bao t ren 

thUc te. 

Thd hai, viec dam bao quyen bfio ehfla 

cua ngUdi hi budc tdi t ao r a sfl cfin bang , 

b inh dfing gifla ben budc tpi va ben gd 

tdi. Tren ed sd b inh dfing nfiy se l am b a n 

cbe nhflng t ieu cflc p h a t s inh tfl ph ia 

bupc tpi. Dd la sfl mdm cung, dung nhuc 

h inh hoac vi p h a m p h a p ehe t rong T T H S 

Ifim bie'n d a n g cfic q u a n he p h a p lufit 

TTHS la eho T T H S chi ddn t h u i n la boa t 

dpng budc tdi b i t mdt ngfldi dfla r a ngoai 

xd. p h a t va ap dung h inb p b a t dd'i vdi hp. 

Va lam cho T T H S ehi cd rapt raue dich 

duy nha't la xii ly ngfldi phara tdi rafi 

khdng thfi'y dupe mue dich thfl ha i k h o n g 

kem p h a n q u a n t rpng cua nd la k h d n g 

Ifira oan ngfldi vd tdi. 

Cudi cimg ea ha i nguyen t i c suy doan vd 

tdi vfi dam bao quyen bfio chiia deu cu the 

hda va thuc hien nguyen t i c tdn trpng vfi 

bao ve cfic quyen cd ban cua cdng dan. Dd lfi 

cfic quyen bfi't kha xam pham ve than the 

tinb mang, sfle khde tai san, danh du, nhfin 
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phim quyen bfi't kha xam pbam ve chd d, an 
tofin ve bi mfit thfl tin... Ne'u mpt ngfldi 
chfla bi eoi lfi cd tdi tbi cac quyen tren eua 
hp khdng the hi xam pham tfl bfi't ky ai 
ngay ea phia cfic cd quan TTHS. Cho dfl 
trong qua trinh TTHS cfic cd quan TTHS cd 
th^ fip dung mpt so' bien phap ban che 
quyen nay cua ngUdi bi bupc tpi song chi la 
sfl ban cbe tam thdi va phai cd cfin cfl vfi 
phai tuan theo thu tuc chat ehe luat dinh. 
Mudn ki6m tra, kiem soat kip thdi hoat 
ddng to' tung de tranh sU xfim pham quyen 
cd ban eua edng dan ddi vdi ngUdi chUa hi 
coi lfi ed tdi thi sU tham gia ciia ngudi bao 
chfla lfi phfldng thfle hflu hieu nhfi't de ban 
che viee Ifim tieu cflc nfiy. 

Mdi quan he gida nguyin tic suy doin 
vo tpi vi nguyen tic tranh tung 

Tranh trung dflpc hieu Ifi: "Cac ben 
phai dfldc trieu tap de biet yeu eau chflng 
cfl vfi ly le ciia ben kia; dfldc dfla ra chflng 
cfl yeu ciu vfi phan bac yeu eau, chflng cfl 
vfi ly le eiia ddi phUdng"'̂ *. Nhfl vay, tranh 
tung trong td' tung dfldc hieu la bdat ddng 
binh ding, cdng khai, dan cbu eua ben 
bupc tdi va ben gd tdi dfldc dfla ra phan 
bae chiing efl, ly Ie budc tdi va gd tdi. 
Tranh tung dflde luat to' tung hinh sfl 
nhieu nfldc coi la mdt trong nhflng nguyen 
tie cd ban. Xua't phat tfl hieu qua cua nd 
trong viec giai quyet vu an hinb sfl. 
Nguyen tic tranh tung da dUdc thfla nhan 
la nguyen tfic cd ban ciia TTHS Viet Nam 
trong Bd luat TTHS 2015. Xguyen tfic 
tranh tung dfldc the hien qua cac ndi dung 
dfldi day; 

Cd sfl tham gia mang tinh cha't binh 
ding gifla ben bupc tdi va ben gd tdi. The 
hien viec cflng vdi sfl xufi't hien cua sfl 
budc tpi tbi ciing lfi sfl xufi't hien eua 
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quyen bfio chfla. Trong td' tung. tranh tung 
Tda fin gifl vai trd trung tara nhu mdt 
trpng tfii va phfin quye't cua Tda an dfla 
tren cd sd ket qua tranh tung tai phien 
tda. Trong td' tung quyen Iflc khdng I lie 
tap trung vfio mdt ben mfi cd sfl san se 
gifla edng to" vien - thfim phfin vfi ngfldi 
bfio chfla. Trong dd vai trd cua ngudi bfio 
chfla dflpc de cao it nha't lfi bfing vdi cdng 
to'vien. Td'tung, tranh tung khdng mong 
dpi sfl hpp tac cua hi cfio, bi can. hi eao cd 
quyen ira lang trong sud't mdt qufi trinh td' 
tung. Trach nhiem chflng minh sfl tdi 
pbam thude ve ben budc tdi. Mpi chflng cfl, 
Iy Ie deu dfldc dfla ra xem xdt, thim dinh 
tai phien tda. 

Tupng tu nbu mdi quan he vdi nguyen 
tie dam bao quyen bfio chfla vdi nguyen 
tie tranh tung, nguyen tfic suy doan vd tdi 
raud'n dfldc thflc hien phai thdng qua 
nguyen tic tranh tung dupc the hien d cfic 
binh dien dUdi day: 

Thd nhi't. dudi gdc dp ddi xfl nguyen tie 
suy doan vd tdi khfing dinh khdng ai bi coi 
la ed tpi trUde kbi cd ban an eua Tda an va 
ddi hdi cfic cd quan THTT phai tdn trpng 
cae quyen cd ban eua cdn ngfldi. Viec thfle 
hien nguyen tfic tranh tung vdi muc dich 
eao nhfi't la khdng phai la phat hien nhanb 
chdng tdi pham, khdng de lot tdi mfi la 
trUdc bet phai bao ve dUpc eon ngUdi. Muon 
thfle hien dUdc dieu nay khdng the khdng 
cd ed che de thflc hien. Dieu nay the bien d 
viee nguyen tie to tung tao cd hpi ngang 
nhau cho ben bupc tpi vfi ben gP tpi vfi 
quyen cua hi eao dfldc triet de tdn trpng. 

''' Philip Reichel (1999), Tu pbap binh si/ so sanh. 
Thong tin Khoa hoc phfip 1̂ , Vipn Khoa hoc phap 
ly. tr.5. 
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TTifl hai. dudi gdc dp chflng minh. to' 
tung tranh tung tao dieu kien cho ben gd 
tpi quyen toi da de ehiing minh sfl vd tdi 
cua minh. Bi cfio vfi ngUdi bfio ehfla c6 
quyen dieu tra, thu thap ehflng cfl de gd 
tdi vfi cfic ehflng efl nfiy cflng dflpc xem xet 
binh dfing vdi cfic ehflng cfl budc tpi. Tao 
cd hdi cho cfic ben tranh luan dan ehu. 
Day la each tdt nha't de tim ra ban chat 
eua vu fin. Bdi \i. ehfin Iy ehi xufi't hien 
tn-n ed sd so sanh. dfinh gia cfic chflng cfl 
va ep sfit eae quan diem cua ben budc tdi 
vfi ben gd tpi. Chi tren cd sd tranh luan 
nfiy thi phan quyet cua tda fin mdi dam 
bao tinh khfich quan, tinh cd cfin efl ma 
khdng ehi dfla vao quan diem ben budc tdi. 

Mil quan he gida nguyin tic suy doin 
vd tpi va nguyin tac xac dinh sU that cua 
vu in 

Nhiem vu eua td tung trong ba't cfl nba 
nflde nfio deu Ifi phfit bien viec mdt ngfldi 
da thflc hien hfinh vi bi coi lfi tpi pbam 
tren thfle te vfi cfic van de cd Hen quan 
khac de tfl do hofin thfinh muc dich ehung 
xet xfl dung ngudi, dung tpi, khdng Ifim 
oan ngudi vd tdi. Tflc la phai xae dinh sfl 
that cua vu fin. Chi khi xae dinh dfldc su 
tbfit cua vu an mdi cd the giai quyet toan 
dien vu fin hinb sfl nbfl: dam bao edng ly, 
cdng bang; bao \e quyen con ngudi; da'u 
tranh phdng chd'ng tdi pham, vat cha't hda 
cfic quy dinh ciia lufit ndi dung (luat binh 
sfl) vao thUe tien. XgUdc lai eung tfl yeu 
cau chung phai xae dinh dupc su that 
khfich quan trong to' tung hinh sfl mdi 
phfit sinh nhiing ddi hdi khac trong to' 
tung hinb sU nhu: pbap cbe, tranh tung, 
xet xfl ddc lap, suy doan vd tpi~ 

Cd th^ coi to tung hinh sfl trfldc bet la 
qua trinh nhfin thflc de dat dfldc chan ly 

Q NHAN m c KHOA HOC X A H O I 

trong to tung hinh sfl va phai tuan theo 

cfic quy lufit cua nhfin thflc nhfl chu the. 
khfich the. ddi tfldng, phUdng phap, my'̂  
dich nhfin thflc. Hoat ddng to tung binh 
sfl trfldc bet phai tim ra dfldc chan ly 
khach quan. Xdi each khac. xfl ly mdt 
ngfldi vi hp dfi pham tdi hoac tha bdng 
rapt ngfldi vi bp hi oan phai dfla tren ed sd 
su that khach quan. Chan Iy trong TTHS 
la sU kien vat cbfi't ciia vu fin hinh sfl 
dupc phan anh trong ke't luan cua cd 
quan tie'n hanb to' tung tren cd sd xfic 
dinh bfing cfic chflng cfl thdng qua eae 
bien phap hdp phap va da dfinh gia chung 
dfldi gdc dp phfip ly hinh su'^'. 

Xfic dinh sfl that khach quan da dfldc 
long trpng thfla nhfin lfi rapt nguyen tic cd 
ban ciia Iuat to' tung hinh sfl Viet Nara. 
Tuy nhien, chinh vi to' tung hinh sfl Viet 
Nam la to' tung xet hdi ehfla eo sfl phfin 
biet ranh mach gifla cac chflc nfing edng to' 
(budc tdi), gd tpi va xit x\i nen Tda an vfin 
dfldc coi la rapt chii the cd trach nhiera xac 
dinh sfl that khach quan. Dieu nay dung 
doi vdi rao hinh td' tung hien nay, nhflng nd 
se la bfi't cap ne'u chflng ta rad rpng tranh 
tung tien tdi thfla nhfin nguyen tic tranh 
tung. Bdi le tranh tung lfi cdng viee ciia hai 
ben budc tpi vfi gd tdi chfl khdng phai la 
viee eiia tda. Tda an se khdng cd nhiem vu 
xac dinh sfl tbfit khach quan mfi Ifi ngUdi 
danh gifi cfic ehflng efl, ke't luan cua hai 
ben cd phai la sU that khach quan bay 
khdng. Xac dinh sfl that khfich quan hoan 
tofin khfic vdi danh gia ve su that khach 
quan. Nbieu y kien bien nay de nghi thay 

'*' Dinh Th^ Hung (2017), -Nguyen tfic xfic dinh su 
that cua vu fin trong TTHS", Luan an Tien sT luSt V, ' 
bao ve tai Hoc vi^n KHXH nfim 2017. tr .'if; ^ 
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dd'i ve thu tuc xit hdi tai phien tda vdi ly do 
hpi dong xet xti khdng nen hdi qua nhieu, 
khong nen hdi trUde... ndi each khac lfi 
khdng nen Ifim nhiem vu dieu tra tai tda. 
Neu ehflng ta siia ddi nguyen tfic xac dinh 
sfl that eiia vu an tai Dieu 15 Bp lufit 
TTHS bfing vide loai hd Tda an ra khdi eae 
chu the cd nghia vu chflng minh, tra Tda 
an ve dung vdi vai trd danh gia sfl that 
khach quan thi vfi'n de thu tuc xet hdi tai 
tda se dfldc giai quye't. Dong thdi sfl sxta doi 
nfiy se Ifira triet tieu nhiing boat dpng 
mang tinh bupc tpi (cdng viec cua cdng to, 
ciia Tda an nhfl tra ho sd de dieu tra bo 
sung BLTTHS), hpi ddng xet xii vin xet xd. 
khi Vien kiem sat da rut truy to' hpi dong 
xit xd khdi to' vu an... 

3. Hoan thien he thong nguyen tfic 
cua to tung hinh sfl nham dam bao 
thflc hien nguyen tac suy doan vo tpi 

Nude ta dang thflc hien ehien Ifldc cai 
each tfl phap trong giai doan xfiy dflng 
nha nfldc phfip quyen ciia dan, do dan, vi 
dan. Ngay 2/6/2003, Bp Chinb tri da ban 
hanh Nghi Quye't sd' 49- NQ-TW ve chien 
Ifldc cai cfich tfl phap de'n nfim 2020 trong 
dd neu rd phfldng hfldng cua chien lupc 
nay la "Hoan thien chinh sach, phap lufit 
hinh sU, dan sfl phu hdp vdi nen kinh te 
thi trfldng dinh hfldng xfi hdi ehu nghia 
Viet Nam cua nhfin dan do nhan dan vi 
nhan dan, hofin thien eac thii tuc tu phap 
bao dam tinh dong bd, dan chii, edng khai, 
minh bach tdn trpng va bao ve cfic quyen 
con ngfldi". Vdi tfl each la bd phfin ca'u 
thfinh he thd'ng phap lufit qud'c gia, phfip 
lufit TTHS phai the hien dflde quan diem 
ciia Dang, efic chii trfldng, chinh sacb 
phfip lufit TTHS vfi ke thfla thanh tflu 
ciia phfip lufit TTHS Viet Nam trong lich 
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sfl eung nhu tiep thu chpn lpc nhflng kinh 
nghiem cua nudc ngofii trong dd cd 
nguyen tfic dUdc thfla nhfin chung cua 
nhfi nude phap quyen dd la: Tdn trpng va 
bao ve efic quyen eon ngUdi. Sau khi xae 
dinh md hinh TTHS thi viee siia doi phap 
lufit hinh sfl trfldc bet phai bfit diu tfl 
viec hofin ehinh be thd'ng nguyen tiic cd 
ban ciia TTHS trong dd cd nguyen tie xac 
dinh sfl that cua vu an. Ndi each khfic, 
hofin thien nguyen tfic xac dinh sfl that 
cua vu fin phai dfit trong viee hofin thien 
cac nguyen tie khae ciia TTHS. Bdi le 
nhu tren dfi trinh bay, eac nguyen tic eOia 
TTHS cd lien quan mat thie't vdi nhau, 
nguyen tic nay lfi tien de cua nguyen tac 
khfic, nguyen tie nfiy cu the boa nguyen 
tic kia... De dam bao thflc hien nguyen 
tic suy dofin vd tdi trong to tung hinh sfl 
can hoan tbien npi dung ciia mdt sd' 
nguyen tac ed ban trong TTHS theo 
hfldng sau dfiy: 

Thil nhi't, hofin thien nguyen tfic dam 
bao quyen bfio chfla ciia ngfldi hi budc tdi. 
Dfiy lfi nguyen tac ed nhieu y nghia trong 
dd cd y nghia nhfim dam bao cbo viee xfic 
dinb sfl that ciia vu fin tfl eae chii the 
ngfldi bi bupc tdi, ngfldi bfio ehfla. Ndi 
dung eua nguyen tie nay can cu the hoa 
Ndi dung eua Cdng fldc qudc te ve quyen 
dan sfl, chinb tri 1966 vao phfip lufit 
TTHS Viet Xam. 

Thd hai, hofin thien nguyen tic tranh 
tung trong TTHS bing viee khing dinh 
boat dpng td' tung dfldc tien hanh tren cd 
sd tranh tung gifla efic ben. Nhfl tren dfi 
ndi, ehung ta da than trpng kbi chuyen 
h in sang md hinh td' tung tranh tung, 
nhflng trong md hinh td' tung thara van 
hien nay can ghi nhfin nguyen tie tranh 
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tung. Xoi cfich khfic lfi dua cac yeu to' 
tranh tung vfio md hinb to tung hien 
hanh. Tuy nhien, BLTTHS nfim 2015 
mdi chi dflng d viec nghi nhan; Tranh 
tung trong xet xfl dupc bao dam. theo 
ehung tdi la cdn de dat va than trpng. 
Bdi canh hien nay chfla cbo phep ehung 
ta ap dung md hinh tranh tung triet de 
bdi nhieu I^ do. Tuy nhien, trong thdi 
gian tdi luat TTHS ein day them mot 
bfldc nfla bing viec quy dinb nguyen tac 
bao dam tranh tung trong TTHS chfl 
khdng chi dflng d tranh tu.ng trong khi 
xet xfl nhfl hien nay. Bdi le, tranh tung 
phai dupe hieu Ifi mdt qufi trinh. Nd bi t 
diu ngay tU khi budc tdi (gifl ngupi trong 
trfldng hdp khfin cfi'p hay khdi to'hi can). 
Dd la viec ben gd tdi phai biet chflng efl 
lap luan cua ben kia va cd quyen phan 
bac. Tranh tung tai phien tda chi la bfldc 
cud'i cflng ciia tranh tung. Ndi each khfic, 
mud'n dam bao tranh tung, binh dfing, 
khach quan gifla cac ben thi trong cae 
giai doan trfldc dd cfic ben, dac biet la 
ben gd tdi phai dflde thflc hien efic quyen 
nhim dam bao cho viec tranh tung tai 
phien tda dat ket qua eao. 

Ben canb dd can cu the hofi ndi dung 
cua nguyen t;ic nay trong TTHS th§ hien d 
cfic phUdng dien sau: 

- Phan dinb rfinh mach cfic chflc nang 
to tung vfi tUdng flng vdi mdi chic nang cd 
mpt cd quan tu phfip dam nhiem. Theo do, 
chflc nfing bupc tdi thude ve Cd quan dieu 
tra. \'ien kiem sfit, chflc nfing gd tpi thupc 
ve ngUdi bfio ehfla. 

- Dam bao cho cac ben gd tpi dupc binh 
dfing vdi ben bupc tpi, the hien d viec cd 
cac quy dinb nhim dam bao eho ben g6 tdi 
thflc bien chflc nang nfiy dd lfi he thd'ng 
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quyen cua hp eung nhfl ed ch^ dam bao 
cho bp thflc hien quyen nfiy. 

Thd ba, boan thien ndi dung ''̂ ''̂  
nguyen tie xac dinh sfl tliai cua vu an. 
BLTTHS hien hfinh va thfle tien ap dung 
nd eho thfi'y nguyen tic xac dinh sfl that 
cua vu fin trong TTHS chfla dfldc ghi nhfin 
mpt each day du vdi tu each la nguyen tfic 
cd ban ciia luat TTHS va eac quy pham, 
cac che dinh quy pham eiia BLTTHS dam 
bao nguyen tie nay. Viec stta ddi, bd sung 
ndi dung ciia nguyen tie nay se gdp pban 
dam bao ebo boat ddng TTHS dUde thuc 
hien rapt each khach quan, ehinh xae 
khdng nhflng thfle bien td't nhiem vu ciia 
Iuat TTHS Ifi pbat hien xii ly nghiem 
minh, kip thdi mpi hanh vi pham tdi, 
khdng Ifim oan ngfldi vd tpi mfi edn bao ve 
td't nha't quyen tfl do, danh dfl, nhan phim 
ve quyen lpi ich bdp phap khac cua cdng 
dfin. Vdi y nghia nhfl vfiy tac gia xin dflde 
dfla ra mdt so' giai phap hofin thien quy 
dinh eua BLTTHS lien quan de'n nguyen 
tie xac dinh sfl that cua vu fin nhfl sau: 

Nhfim dam bao cbo ta't ea cac chu the cd 
thara quyen tie'n hfinh td' tung theo Lufit 
TTHS quy dinh phai ed ngbia vu tuan thu 
nguyen tfic "Xac dinh sfl that vu fin" va tfi't 
ea nhflng ngfldi hi ed quan tie'n hanh to 
tung dieu tra, tniy to', xet xfl khong cd 
nghia vu nbflng dfldc quyen ehflng minh 
la minh vd tpi thi npi dung nguyen tfic nfiy 
can dupc s ia doi thfinh: "Dieu 15 Xae dinh 
sfl that vu fin... Trach nhiem ehflng minh 
tpi pham thudc ve cae cd quan cd tham 
quyen tie'n hanh to tung. Ngudi bi tinh 
nghi, ngudi bi tam gifl, hi can, bi cao, ed 
quyen nhUng khdng ed nghia vu chflng 
minh Ifi minh vd tpi". 

O day xufi't bien ddi tflpng ngupi hi tinh 
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nghi'*' - la ngfldi hi tie'n hfinh dieu tra, bi t 
tam giii trfldc giai doan hi khdi to' hi can. 
BLTTHS 2003 cung nhU BLTTHS 2015 
khdng cd khai niem ve cfic ddi tUdng nay 
tuy nhien tren thfle te tie'n hanh to' tung 
cae bi can, bi cfio d^u lfi nhflng doi tfldng 
nfiy trUdc khi hi khdi td' hi can vfi ra't 
nhi^u trudng hdp tuy khdng khdi to nhUng 
da lfi ddi tfldng bi dieu tra cua cd quan cd 
thim quyen tie'n hfinh eac boat ddng dieu 
tra. Tac gia de nghi eflng vdi viec bo sung 
quy dinh ve ddi tUdng trong nguyen tie 
xfic dinh sU that vu an nhU tren, phai dUa 
khai niem ngUdi hi tinh nghi nfiy vao 
trong lufit TTHS vfi quy dinh quyen de hp 
thfle hien quyen chflng minh vd tpi theo 
lufit dinh. 

Ket luan 
Suy dofin vd tdi la mpt nguyen tie ed 

ban trong to' tung hinh sfl, gdp pban dam 
bao cfic quyen con ngUdi, quyen cdng dan. 
Bdi vfiy, bao dam thUe hien cfic quy dinh 
ve suy doan vd tdi cd y nghia quan trpng 
trong viee dam bao xet xii dung ngUdi, 
dling tpi, dung phap luat va khdng lam 
oan ngUdi vd tdi. Tren ed sd Hie'n phap 
nam 2013, nguyen tac suy dofin vd tdi da 
chinh thfle dfldc khfing dinh, the cbe hda 
tfldng ddi cfin ban trong Bp Iuat Td' tung 
hinh sfl nfim 2015 va dfic biet la cflng vdi 
vî c bo sung nguyen tfic 'Tranh tung trong 
xit xd dupe bao dam" dfi tao cd sd dac biet 
quan trpng eho viec nfing cao hieu lUe, 
hieu qua bao dam quyen dUde suy doan vd 
tpi ciia ngfldi hi budc tdi. 

Tuy nhien, thfle tiln thflc hien nguyen 
tfic suy doan vd tdi tren thfle te cung edn 
nhi§'u van de can quan tam vfi rut kinh 
nghiem, dfie biet la yeu cau ve nhan thflc 
vfi viec ap dung nguyen tic nfiy trong sud't 
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cae giai doan cua qufi trinh to tpng. Bdi 
vay. viee tie'p tue nghien cflu. siia doi, bd' 
sung cfic quy dinh cua Bp lufit Td' tung 
hinb sfl nfim 2015 lfi can tbiet, dfic biet Ifi 
nhfliig quy dinh lien quan de'n bao dam 
quyen bfio chfla eua ngudi bi budc tdi; viec 
eung ea'p chfliig cfl: quyen im lang cua 
ngfldi bi bupc tdi, tranh tung va trinh tfl 
xet hdi tai phien tda hinh sfl nhim bao 
dam suy doan vd tdi. 
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