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T o m t i t 
Bdi viit trinh bay mdt cdch co hi thdng cM dinh bdo ddm sd hau trong lu4t Diic, tii 
luit hiin phdp, lu4t c6ng din ludt tu, tit lu4t thanh vdn din dn li, tU Hch sit din hi^n 
t^i vai nhang vdn di mdi phdt sinh. Bdi viit cho thdy, m4c dii co nhihi sif khdc biit 
trong chidd chinh tri, irinh d^ phdt triin kinh ti- xa hdi, quy md n^n kinh ti, truyin 
thdng vdn hoa, phdp ly, nhung co rdt nhiiu diim tuong ddng trong phdp ludt Ddc va 
Viit Nam liin quan den })do ddm sd liUu cQng nhu trong cdc vdn di hiin tiji md cd hai 
hi thdng phdp ludt dang ddi diin, cdn tm kiim duang Idi gidi quyit. 

Ttt k h o a : bdo ddm s6 hau, tudc quyin sd hau, tdi sdn do, ludt Dac 
Abstract 

T?ii5 article briefly yet systematically presents the institution of properly guarantee 
in German law, from constitutional law to public and private taw, from written law 
to case law, from history to new problems in the present. The article shows that, 
although there are many differences in the political regimes, the level of socio-economic 
development, the size of the economy, the cultural and legal traditions; there are many 
similarities in German and Vietnamese laws regarding the property guarantee, as well 
as the current problems with which both legal systems are confronted and have to find 
solutions. 

K e y w o r d s : property guarantee, expropnation, virtual property, German law 
Ngay nh^n bai: 15/4/2020 Ngay duyet dang: 20/5/2020 

? , 
/ ' ^ C p n g hda Lidn bang Ddc (CHLB Dde), s6 hdu vdi ndi ham 

Vw-Ztdng ddde bao dam bbi Dgo lu^t Cd ban (Grundgesetz);^ sd hdu 

vdi y nghJa la quydn dbi v^t tuydt dbi ddpc quy dinh trong Bp lu^t Dan sd 

(Blirgerliches Gesetzbuch);^ sd hdu db'i vdi cac tai san khae nhd sb hdu tri tud 

ddde quy djnh trong cac luat chuyen ng^nh cda hd thd'ng luat td; trong khi 

dd eae gidi ban quydn s6 hdu thadng ddpe quy dinh bdi hd thbng luit cbng, 

nhd luat mbi trddng, lu^t xay dong. Hd thbng phap luat Hdn quan ddn sd hau 

cd kha nang tlu'ch dng vdi didu kidn kinh te' - xa hdi thay dbi thbng qua an Id 

cua Toa an Hidn phip Lidn bang (Bundesverfassungsgericht), Tda an Lidn bang 

tbi cao (Bundesgerichtshofj va cac Toa an Lidn bang td'i cao chuydn ng^nh, cang 

D?o luat Co ban cho CHLB Di!c ngay 23/5/1949, tu chinh lan cufii bdi Difeu 1 Luat ngay 
15/11/2019 (Grundgesetz fur die Bundesrepubhk Deutschland vom 23.5.1949, das zuletzt 
durch Artikel 1 des Gesetzes vom 15 November 2019 geandert worden ist). 
B<. lujt Dan svr nghy 18/8/1896, trong ban cOngbd ngay 02/01/2002, siia ddi Rn cu6i b6i 
DiSu 1 Lujt ngay 21/12/2019 (Burgerhches Gesetzbuch vom 18.8.1896. in der Fassung 
der BekannCmachung vom 2 Januar 2002, das zuletzt durch Anikel 1 des Gesetzes vom 21, 
Dezember 2019 geandert worden ist) 
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nhd thbng qua tidp thu eae quan diem khoa hpc hay boat dpng ban banh mdi 
ho5c sda ddi, bb sung lugt hien hanh. 

Bii vid"! my phan ti'ch ehd dinh "bao dim sb hdu" eua Dgo lugt Cd ban, 
quy dinh vd npi dung va gibi ban quydn sd hdu trong hd thbng phap lu^t, cdng 
nhd eae vaii dd mdi phit smh lidn quan dd'n quydn sb hau tai sin tai CHLB 
Ddc, vdi muc dieh eubi cung la nit ra cac bai hpc kinh nghiem cho Vidt Nam 
trong nb ldc hoin thidn thd chd quydn sb hdu tii sin cda minh. 

1. Bao dam quyi&n sd huiu theo Hi£n phap 
Hi^n phap eda CHLB Ddc cd tdn ridng la "Dgo luit Cd ban" (Grundgesetz), 

gbm 14 ehddng, trong dd "Cac quydn cd bin" {Gntndrechte) ddpc dgt ldn dau, 
td Didu 1 dd'n Didu 19. Trong dd ed 02 didu lidn quan trdc tidp dd'n bac dam 
quydn sb hdu, la Didu 14 va Didu 15. 

Cy thd, Didu 14 quy dinh: 
"(1) Sd hau va quy'in thUa ki dupc bdo ddm. Ndi dung va gidi hifn duac quy dinh 

bdi cdc lu4t. 
(2) Sd hau gdn vdi trdch nhiim. Viic sti difng no cQngc^nphdi ddng thbiphifcvu 

lpi ich chung. 
(3) Chi dupc phep tudc quyin sd hau nhdm phvc vy lpi ich chung. No chi dupc 

thuc hi^ bdi lu4t ho^c trin ca sd mdt lu4t, ma ludt dd ddng thdi quy dinh Hinh thiic va 
miic bbi thubng. Sy bbi thubng dupc xdc dinh trin co sd cdn nhdc mdt cdch cdng bdng giaa 
lpi ich chung va lpi uJi aia nhang ngubi Hin quan. Tranh chdp vi mtic bdi thudng duac 
gidi quyit ttji tda dn. "^ 

Con Didu 15 thi quy djnh: 
"Ddt dai, tai nguyin thiin nhiin, phuang tiin sdn xudt cd th^ dupc chuyin thanh 

sd hau nha nude hodc dua vao cdc hmh thiic khdc c^a kinh tinha nude nhhm mi^c dich 
xd hdi hoa thbng qua mbt difo ludt, ma dtfo lu4t dd ddng thdi quy dfnh hmh thiic va 
mUc bbi thubng. Ddi vdi viic bdi thudng dp dung tuang tu quy dinh t<j,i Diiu 14 khodn 
3 cdu 3 va 4. "* 

Xet vi m4t lich 5ii, chd dinh bio dam sb hdu va quydn thda kd̂  trong Dao 
lugt Co bin Idibng mdi, ma ddpc kd thda td I-Iidn phap Weimar nam 1918 
(Weimarer Reichsverfassung). Trong Hidn phap Weimar, Didu 153 quy dinb, 
sb hau ddpc bio dim va ddpc lugt phap ey thd hda edng nhd gidi hgn; cdn 
Didu 154 quy dinh, quydn thda k^ ddpc bio dim theo quy dinh eua pliap 
lu^t dan sd. Tuy nliidn, trong thPi ky Ddc qubc xa, chd̂  dinh bao dam quyen 
sd hdu va quydn thda kd hiu nhd bi vb hidu bbi sd tddc dogt sb hdu ty nhan 
mpt cich vP nguyen tic, d^c bidt la sd hau cda nhdng ngddi thuPc cic nhom 
bi dan ap. Trong qui trinh x5y dyng Dgo lu§t CP ban, Hpi dbng Nghj vien 

Tic gia djch. 
Tac gia djch. 
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(Parlamentarischer Ra^) hddng ddn tidp thu chd dinh bio dam sb hdu va quydn 
thda kd cua Hidn phap Weimar. Do sb hdu va quydn thda kd ed mbi quan 
he mit thidt vdi nhau, Hdi dbng Nghj vidn da ti'ch hpp chd dinh bio dam sb 
hdu va ehd' dinh bio dim quydn thda ke trong mPt didu luit. Td khi Dgo luit 
Cd ban dapc thbng qua ddn nay, ndi dung Didu 14 va Didu 15 ddu dapc gid 
nguydn khbng thay dbi. Bdn cgnh db, quy djnh vd bao dim sd hdu tai Didu 1 
Nghi dinh thd bb sung cho Cdng ddc ehSu Au vd quydn eon ngdpi,^ theo Tda 
in ITi€n phap Lidn bang,'̂  tic ddng gian tidp tdi hd dibng phip luit eua Ddc va 
qua dd inh hddng tdi sd giai thich lugt Ddc. C) Ddc, quydn sb hdu cdng edn 
ddpe bao dam bdi quy djnh tai Didu 17 Hi^n chdPng vd quydn ed ban cua 
Lidn minh chau Au." 

Ve tinh chdt, chd dinh bao dam sb hau trao cho chd thd quydn td vd 
(Abwehrrecht) trdbc sy can thidp cda quydn lye nha nddc vao sb hdu eua hp, 
qua db bao dam eho chu thd quydn mpt pham vi ty do ma eae cP quan cdng 
quydn chi ddpc can thi^p vao dd vbi mpt sb didu kidn nhit dinh. Phgm vi niy 
ddpc gpi la "phgm vi bao vd". Nd'u ed quan ebng quydn can thidp vao pham vi 
bio vd nay n ^ khbng ddpc Hidn phap cho phep thi sd can tludp dd la vi hidn.^ 

Vi chii thi'quyM, Didu 14 Dgo lugt Cd bin khdng dda ra gidi ban, bbi vay 
mpi ngddi (bit cd ai) ddu ddpc bao dam sb hau. "Mpi ngabi" b day trabc hdt 
la thd nhan, nhang cdng con la cac tb chde trong ndde, d^e bidt la phap nhan 
cda luat td, bdi vi quydn ed ban nay do ban chit cda nb ma c6 thd ip dyi:^ dbi 
vdi tb chdc."^ Tuy nhidn, theo quan diem phb bid'n, tbi chd' dinh bao dim sd 
hdu khdng bio vd sb hdu cdng." 

Khdch thi dia quyin, theo an Id cua Toa an Hidn phap Lidn bang,'^ bao 
gbm bit ky quydn tai san nao mi hd thbng phap luit trao cho chu thd quydn 

' H6i dbng Nghj vi$n (Parlamentarischer Rat) la H6i dbng do cac Nghj vi^n cua 11 ti^u bang thu<Jc 
3 khu vUc chiê m ddng ciia quSn Dbng minh sau Th^ chifi'n thd 2 bi3ii ra va nhdm hgp tti thing 
9/1948 d^n thang 6/1949 vdi nhi$m vy xay dung mijt sM kh6i cfiu chinh tr; mdi cho nildc DiJc 
dya tren n6n tdng cilia c&c nguyfin tic dan chii sau khi ch^ d<i Diic qudc xa bl danh A6 

* Cdng Udc chau Au vfe qiiySn con ngUdi (European Convention on Human Rights), cd hifiu life 
ttt ngay 03/9/1953. 

' Xem: Nghj quytSt ciia Tba Sn Hifo phap Lito bang ngay 14/10/2004 trong vy KliiS'u nai bie'n 
phap cia mi)t cflng dan Thd Nhi Ky chdng lai cac nghj quyft ciia Tba an khu vUc cSp cao 
Naumbwg (Bescbluss des Zwcilen Senats vom 14. Oktober 2004), dang m: BVerfGE i l l , 307. 

* Hi&i chUdng vE quy&n cd ban ciia Li&n minh chSu Au (Charter of Fundamental Rights of the European 
Union (CFR]}, cd hi$u lyc toan phSn cung vdi hieu lyc cila Hi?p Udc vfe ho?t d$ng aia Lign mmh 
chau Au (Treaty on llie Functioning of the European Umon [TFEU]) tti n^y 01/12/2009. 

' Ldthar Michael, Martin Morlok: Gnindiechte, Nomos Veriag, Baden-Baden 2017, Rji. 36-38 
[trans Lothar Michael. Martin Morlok Cdc quyhi co bdn, Nxb. Nomos. Baden-Baden 2017, 
1& myc sd 36-38] 

'° Chnstoph Grdpl, An. 14. Rn 7-13, in Christoph Gropl, Kay Windthont, Chnsdan von 
Coelln (Htsg), Cnindgcselz. Studienkommentar, C. H, Beck, Munchen 2017 [trans: Christoph 
Gropl, Dilu 14, IE myc sd 7-13, trong: Chnstoph Gropl, Kay Windthorst, Chnstian von 
CoeUn (chii bifin). Dao hiil Co bdn: Binh ludn nghien cKu. Nxb. C, H Beck, Munchen 2017] 

" Chnstoph Grdpl, sdd. 
'̂  Christoph Gropl, sdd. myc sd 25. 
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quydn ddc quydn sd dung vi lpi i'ch ridng cda hp. Nhd viy, Di'du 14 Dgo luat 
Cd ban khdng chi bio vd sb hdu vat theo Bp luat Dan sd, ma con bao vd cic 
quydn dbi vat khac, quydn sb hdu tri tud eung nhd quydn dbi np, quydn dd'i 
vbi phin vbn gdp trong doanh nghidp, quydn td bao hidm hdu tri hay bao 
hiem thit ngiiidp. Tuy nhidn, vin edn ed tranh lu^n vd vide hdu Didu 14 Dgo 
luat Cd ban cd bao vd quyen dbi vdi sin nghidp (Recht am eingerichteten und 
ausgeUbten Gewerbebetrieb) la tit ca nhdng ĝ  ma tdng thd cda chiing tgo ndn gia 
tri kinh td cua mPt doanh nghidp hay khdng. Toa an Hi^n phip Lidn bang 
dd̂ n nay cdn bd ngo vlh dd nay, mae du lugt din sy ebng nhgn "san nghidp" 
la dbi tddng ddc lip ddpc bio vd. Nhdng Didu 14 Dao luit Co bin khdng 
bio vd "tridn vpng lpi nhugn" eua mpt doanh nghidp. Bbi vay, ching hgn sd 
khbng thd khdi kidn vi vi€c mdt chide ciu mdi ddpc xay din dd'n boat dpng 
cda bdn pha trd ndn khbng con hidu qua.'-' 

Sy can thidp vao quydn ed ban ndi ehung dddc eoi la xay ra, khi phgm 
vi bao ve cua quydn ed ban bj thu hep lai. Dd'i vdi bao dam sb hdu thi 
ed hai hinh thdc can thidp chinh, dd la tdde quydn sb hdu (Enteignung) 
va quy dinh phap lujt vd ndi dung va hgn chd quydn sd hdu (Inhalts- und 
Schrankenbestimmung). C i hai hinh thdc can thidp nay ddu khdng ddpc phip 
lujt dinh nghia, bbi vay npi ham cua ehung vd cP ban ddpc xic dinh thbng 
qua an Id. Trong dd, "Nghi quydt khai thic sbi" (NassauskiesungsbeschlussY* 
cua Toa an Hid'n phap Lidn bang ddpc coi la da dgt ndn tang cho hpc thuydt 
hidn dai vd chd dinh bao dam sb hOu (xem tidp dddi day). 

Quy dinh vi npi dung va gidi hc^n sd hau la trUdng hpp nhi lap phip ban 
hanh quy phgm phip luat vd quyfen sb hOu. Trong db, quy d|nh vd npi dung 
sb hdu cd chde nang xac dinh dbi tdpng cda quydn sb hdu cho tddng lai; con 
quy dinh vd hgn chd quydn sd hdu c6 chde nang thu hep phgm vi bao dim 
quydn sb hdu vi do db c6 thd xam pham ddn s6 hdu dang tbn tai. Cac linh 
vyc phip luat c6 nhidu quy dinh v^ npi dung vi han chd̂  quydn sb bOu nhit 
la phap lujt vd bio vd thidn nhidn, bao vd di sin van hda, phip lujt vd quy 
hogeh xay dyng va phap lugt vd xay ddng. 

Cdn vide tudc quyin sd hau thi theo quan didm phb bid'n dddc coi la xay 
ra, khi nlm ndde thdng qua mbt banh vi quydn ldc nhim thyc iiidn mpt nhidm 
vy cbng da tdbc di mbt dbi tdpng sb hdu cua chu thd quyfen.'' Tuy nhidn, nbi 
ham khai ni^m tdde quydn sd hdu c6 sy thay dbi trong hpc thuyd t̂ va an l^. 

" Xenv BGH, UneU vom 23 05.1985 - III ZR 39/84. BGHZ 94. 373 (trans; Toa an Lien bang 
tdi cao, Ban an ngay 23/5/1985 - III RZ 39/84. tai BGHZ 94, 373). 

'•• Beschluss des Ersten Senats vom 15. Juh 1981 - 1 BvL 77/78 [trans: Nghj quye't cia Toa thil 
nhit Toa in Hi^n phap LiEn bang n^y 15/7/1981 - hb SO sd 1 BvL 77/78]. 

' ' Hansjarass. "Inhalts-und Schrankenbestimmung oder Enteignung'Grundfragen der Struktur 
der Eigentumsgaranae" [trans: Quy djnh vi? nOi dung vi gidi hsn quyEn so hau hay tudc 
quyEn sd hOu? NhOng vin d& co ban cua ca'u true ch^ djnh bao dam sd hOu|, -\eue Jumusche 
IVochenschrifi 2000, tr. 2841. 



LUAT P A N SU 19 

Nhjn thdc ngiy nay vd khii nidm tdbc quydn sb hOu bit ngubn td khii 
nidm c6 didn vd tUbc quydn sb hau, dya trdn cac lujt vd sung cbng trong 
thd k^ 19 chd yd'u ddpc ban hanh dd thue diy qua trinh cPng nghidp hda. 
Theo dd, tdbc quydn sd hdu thd hidn dddi hinh thdc nhi ndbc thbng qua 
mpt quydt dinh hanh ehinh chuydn quydn dbi vjt cua mpt cbng din cho mpt 
doanh nghidp cbng cbng nhim phyc vu lpi ich cbng cpng; dbi lgi, cbng din 
db nhan ddpc mbt khoan bbi thabng.'^ 

Trong th^ kf 20, khii nidm tddc quy'dn sb hau ddpc mb rdng din. Khii 
nidm tddc quydn sb hOu Ididng cbn gibi hgn d vide tddc quyfen sb hdu dbi 
vjt, ma mb rbng dd'n mpi quydn tai sin, do quan didm cho ring eac quyfen tii 
sin khic cdng c^n dddc bao vd mpt each phu hpp. Bdn cgnh do, khai ni^m 
tdde quydn sb hdu cdng khbng cdn ddi hoi nha nddc phai ddpe hdbng lpi 
td hanh vi tddc quydn sb hdu, do dd vd nguydn tic mpi sd xam phgm quy'dn 
sb hdu td nhan bbi nhi nddc ddu c6 thd dapc xem la tddc quydn sb hdu. Vi 
dy, Toa an Hoang gia (Reichsgericht) da nhin nhjn vide dda mbt tdpng dai vio 
danh sich di sin li sd tdbc quydn sb hdu, vi didu niy da ban chd ding kd eac 
quy^n eua ehu sb hdu.^^ Ngoai ra, vi^c tdbc quySn sb hdu cang khbng ehi 
cb thd dupc thac hidn thbng qua quydt dinh hanh ehinh, ma eung con c6 thd 
trdc tid'p thbng qua vide ban hanh mpt dao lujt. 

Tidp db, in Id ngay eang eb xu hubng nhin nhJn tdbc quydn sb hdu la 
hinh thdc hgn chd quyfen sb hdu dae bidt nghidm trpng. Cac tba an dan su c6 
xu hdbng phan bidt gida hai hinh thdc can thidp vio quydn sb hdu la "quy 
dinh vd nbi dung va ban chd quydn sb hdu" va "tdbc quydn s6 hdu" trdn ed 
sb danh gii tie dbng eua vide xam pham quydn sb bau. Td an Id cda Tba in 
Lidn bang tbi cao hinh thanh nipt hpc thuyd't gpi la "hpc thuydt hy sitih djc 
bidt" {Sonderopfertheorie) vbi quan didm, theo db sd "tddc quyen sb hdu"dupc 
coi ^ xiy ra khi sy can thidp eua quydn luc edng gay bit lpi eho ngUpi cd Hdn 
quan vbi mdc dd khac thudng va buPe hp phii chiu mpt "hy sinh dge bi^t" 
vi Idi ich chung, vi du nhd vide mpt cd quan nha ndbc co thim quydn bubc 
mpt chd sb hdu can hb phai ti^p nhgn mdt ngdPi dang tim thud can hd vao b 
trong can hp db."* NgUpc lgi, hd thbng tba in hanh chinh lai dai didn cho mdt 
hpe thuydt khae gpi li "hpc thuyd̂ C tac dpng nghidm trong" (Schweretheorie), 
theo db sa tdde quydn sb hdu la mpt sd can thidp dge bidt nghidm trpng vao 
quydn cda chd sb hdu, vi dy nhu quy djnh cda mdt cd quan hanh phip cim 

Fntz Ossenbuhl, Matthias Comils. Slaalshafltmgsrecht. C. H Beck Veriag, Munchen 2013, S. 
154-155 [trans: Fritz Ossenbiihl. Matthias Comils, Phdp ludt vf trdch nhiim nhd nude, Nxb. C. 
H. Beck, Munchen 2013, tr, 154-155], 
RG, Urleilv. 11.3,1927, Az,: VI 346/25 (trans: Toa an Hdang gia, Ban an ng^y 11/3/1927, 
h& sd sd: VI 346/25]. 
BGH, Urteil v, 10,06,1952 - GSZ 2/52, BGHZ 6. 270 (trans: Toa in Lien bang tdi cao, Bin 
an ngiy 10/6/1952, s6 h6 sd; GSZ 2/52, dang tai: BGHZ 6, 270) 
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xay dung trdn dit vbn la dat dupc xay dyng cbng ttinh.'^ 
Tuy nliidn, td khi Toa an Hidn phap Lidn bang ban hanh "Ngiii quy^t 

khai thae sbi" vao nam 1981 thi hd thbng tda in bat diu td bb quan nidm 
vd tudc quydn sd hdu li sd can thidp dac bidt nghidm trpng vao quyen sb 
hdu. "Nghi quy^t khai thic sbi" cda Tba an Hid'n phip Lidn bang giii quydt 
khidu ngi iiidn phap cda mpt ehu sb bCu da't nhin nhju viec bi td ehbi cip 
phep khai thae sbi ma khbng ddde bbi thddng, do cd quan nha ndde eb tham 
quydn vidn din quy djnh phap lujt vd bio vd ngubn nUdc, la sy vi phgm 
quydn sb hUu cda minh. Trong vu vi^c nay, Tba an Hid'n phap Lidn bang da 
phan quydt ring, quy dinh phap lujt bi khidu ngi khbng phai la quy djnh vd 
tube quydn sb hdu, ma la quy dinh vd ndi dung va han chd quydn sd hdu, 
bbi vi dd la quy pham phap lujt (quy dinh chung) vd vide chu sb hau ddpe 
sa dung dit dai nhd thd nao. Qua dd, Tda an Hid^n phip Lidn bang cdng 
phd phan "hpe thuydt hy sinh dge bidt" vi "hpc thuydt tic dpng nghidm 
trpng", bdi vi cac hpe thuyd't nay khPng dam bio dype sy phan bidt chinh 
xae giaa "tube quy^n sb hau" va "quy djnh vd npi dung va hgn chd quydn 
sb hau" do sa dyng eae tidu chi khdng rd rang.'" Sau db b^ thbng tda an 
dan sU va tda an hanh chmh cUng rdi bb cae khai nidm tudc quydn sb hcu 
ma bp da ap dyng va xich lai ^n quan didm cda Tba in Hidn phap Lidn 
bang. Didu db giup sy phan biet gida hai hinh thdc can thidp vao quydn sb 
hdu trb ndn rd rang hdn va giim bdt sy thidu chac chan trong ap dyng phap 
lujt. Vh sau, tiong Nghi quydt vd phjn bb lgi thda dit xjy dyng (Beschluf zur 
Baulandumlegung)'^^ Tda in Hid'n phap Lidn bang da bb sung tidu ciu hdbng 
lpi tai sin (Guterbeschaffiing), theo do mpt bien phip can thi^p vao quydn sb 
hdu chi ddpc coi la tdde quydn sb hdu khi Nh i ndbc ddpc hdbng lpi vd tai 
sin td bidn phap dd. Trong vy viec nay, mpt ed quan nha ndde eb thim 
quydn da tidn hanh nhJp eic thda dit ddde phep xJy dyng lgi vdi nhau vdi 
myc dich phJn bb lgi cic thda dat db va dang ky Igi quydn sb hdu dit eho cic 
chd sb hau dit vdi cic thda dit da dupc phJn bd lai. Bi^n phap nay nhim can 
bang lpi ieh cda cac chu sb hdu td nhan, bing each phan bb lgi eae thda dit 
ma cic chd sb hdu dit cb ddpe kha nang sd dyng dit mbt each hidu qua hpn. 
Nhd vjy, do tiiid'u tidu chi hdbng lpi ndn quy dinh ma cp quan nha ndbc 
vidn dJn dd ti^n hanh bidn phip nay chi ddpe coi li "quy dinh vd nbi dung 
va hgn chd quyen sb hdu". Tddng td nhd vJy, do thidu tidu chi hubng lpi 

'•" Ban an Giam ddc thin cua Toa an Hanh chi'nh Lifin bang ngay 27/6/1957 (BverwG, 
27 6.1957 - I C 3.56) v& tfnh hijp phap cua quy djnh ciia cd quan nha nudc v& vi^c c&n hoan 
tdan vifc x5y dyng vi ly do bao v$ thi^n nhien, dang tai. BVcrwGE 5, 143 

'" Beschluss des Ersten Senats vom 15. Juli 1981 - 1 BvL 77/78 [trans: Nghj quyift cya T6a thil 
nhd̂ t Toj .in Hitfn phap Lî n bang ngay 15/7/1981 - Hfl sd s6 1 BvL 77/78) 

' Beschlufi des Enten Senats vom 22 Mai 2001 - BvR 1512, 1677/97, BVertGE 104, 1 (10) 
[trans: Nghj quyft ciia Toa thil nhit Toa an Hitfn phap Lifln bang n ^ y 22/5/2001 — H& so 
sd- BvR 1512, 1677/97, ding tai: BVerfGE 104, 1 (10)]. 
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ndn bidn phap nit ngin thdi hgn cip phep boat dpng cda nha may didn hgt 
nhan khdng ddde xem la tddc quydn sb hdu^^. 

Cung td khi Tda an Hidn phap Lidn bang ban hanh "Nghj quy^t khai 
thae sbi" thi cac biin phdp can thiip gidn tiip vao quyin sd huu khbng cdn ddpc 
coi h. "tdde quydn sb hdu" nda. Dd la cac bidn phap n ^ myc dich cda ehdng 
khbng nhim ean thidp vao quydn sb hdu m nhJn, nhdng tic ddng bit lpi cho 
chu sb hdu trong vide sd dyng quydn sb hdu. Vi dy nhU trddng hpp vu tjp trjn 
bin dan thjt eua quin dpi da gJy chay mbt khu rdng thupc sb hdu td nhJn" 
hay trddng hpp tidng bn thddng xuydn phat ra td hogt dbng cda mpt cd sb 
ebng ePng giy anh hubng ddn cac chu sb hCu dit hdn kd.̂ * Vide nhin nhJn 
nhang trubng hpp nhy vJy eb phii la "tudc quydn sb bOu" hay khbng l i quan 
trpng dbi vdi vide -xic dinh nghia vu bbi thddng eua NM nyde, vi Didu 14 
Dgo lujt C P bin dbi bbi Nha ndde phai bbi thudng ndu "tdbc quydn sb hCu". 

Didu 15 Dao luit Cp ban con tgo ra mbt phdpng tidn can tiii^p khac vao 
sd hau ddt dai, tai nguyin thiin nhiin va phuang tiin sdn xudt. Theo db, "Dat dai, 
tai nguydn thidn nhidn, phapng tidn sin xuit c6 thd dupe chuydn thinh sd hdu 
nha ndbc hoje dda vao cac hanh thdc khae eua kinh td nha ndbc nMm muc 
dich xa hpi hoa thbng qua mbt dao lujt, n n dao lujt dd dbng thdi quy dinh 
hinh thde va mde bbi thddng. Dbi vdi vi^c bbi thubng ap dung tUdng tU quy 
dinh tai Didu 14 khoin 3 cJu 3 va 4". Tuy nhidn, bidn phap can thidp vio 
quyen sb hOu quy dinh tgi Di&u 15 Dao lujt Cd bin chua tdng dddc sd dyng 
trdn thuc td, do vJy quy dinh nay khdng ed y nghia thuc tidn. Nhdng nhidu 
nhi khoa hpc nhin nhJn trong Didu 15 Dao lujt Cd ban mpt chde nang bb 
sung, db la vide qubc hdu hda ehi ddpc phep tidn hanh dudi cae didu kidn dupe 
ndu tai diy va nhd vJy vide qubc hdu hda eae tai san khae khPng phai la dit dai, 
tai nguydn thidn nhidn hay phddng tidn sin xuit la khdng ddpe phep va vide 
qubc hdu hda ma khbng bbi thddng h. vi hidn.^^ 

Biin phdp can thiip vao quyin sd hUu co thd ddpe bi^n minh. Bi^n phip db 
ddde eoi la hpp phap, ndu nd ddpc bi^n minh bbi quy dinh cua hid'n phap. 
Do Didu 14 Dgo lujt Cd ban trao cho nha Ijp phap thim quydn quy dinh 
vd ndi dung va gidi hgn quydn sb hOu cdng nha cho phep nha ndde tdde 
quydn sb hOu, Hid'n phip da dgt sU bao dim sb hdu dubi "didu kidn lujt dinh" 
(Gesetzesvorbehalt). Do db, quydn sb hdu eb thd bj gibi ban bdi lujt. Tuy nliidn, 
khi ban banh lujt nhim gidi hgn quydn sb hdu, theo quy dinh tai khoan 2 Didu 

" BeschluB des Ersten Senats vom 6 Dezember 2016- 1 BvR 2821/11 [trans. Nghj quyet ciia 
Toa thy nh.it Tda an Hiffn phap Lifin bang ngay 06/12/2016 - Hb so sd 1 BvR 2821/11] 

" BGH.Urteilv. 15.03.1962 - 111 ZR 21]/60,BGHZ 37, 44 [trans Toa an Lifin bang tdi cao. 
Ban an n ^ y 15/3/1962 - Hb so s6 III ZR 21 l/60,dang tji, BGHZ 37, 44) 

" BGH. Urteilv. 25.03.1993-111 ZR 60/91, BGHZ 122, 76 [trans Toa an Lien bang tdi cao. 
Ban an ng^y 25/3/1993-Hb so sd III ZR 60/91, dang t?i: BGHZ 122, 76]. 

^ Peter Axer,/4rt. JJ, Rn, 7, m: Beofe'iiJierOifi«c-K'('wif«entorGnmrf^e(z[tram:PeterAxer,Di&ul5,l& 
myc sd 7, trong: Bmh ludn trvc tuyin fiflo ludt ca bdn ciia Nxb. C, H, Beck], 

http://nh.it
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19 Dgo lujt Cd bin tlii nhi IJp phap khbng ddpc xam phgm d^n "cbt loi cda 
quydn cd ban" (Grundrechtskem), db la (i) khi nang dinh dogt quydn cua chu 
thd quydn, (ii) sU dim bio thyc chit va (ui) tinh hdbng lpi cua chu thd quydn 
{Gmndsatz der Privatmitzigkeit). 

Dbi vbi ean thidp vao quy'dn sb hdu dddi hinh thdc quy dinh vd npi dung 
vi gidi han quydn sb hOu, nha Ijp phap phii ban hanh quy phgm phap lujt 
bang dao lujt. Dao luJt dd phai ddpe ban hanh va phit sinh hi^u ldc theo thd 
tyc hidn dinh. Vd mat nbi dung, bidn phap can thidp vao quydn sb hdu db phai 
dam bao nguydn tie tddng xdng (Prinzip der Vcrhdltnismafiigkeit). Theo db, bi^n 
phap can thidp vao quyfen sb hdu phii (i) nham mdt myc dich hpp phip, (u) 
phd hpp dd dat ddde mye dieh db, (iii) cin thidt dd dat ddpc myc dieh dd vi 
(iv) can bang quydn sd hdu vdi cic lpi ieh xung dpt.^^ Dbi vbi bio dim quyen 
sb hdu, nguydn tic tddng xdng cbn ddpc cy thd hda bing quy djnh tgi khoan 
2 Didu 14 Dgo lujt Cd ban, theo dd "Sd hau gdn vdi trdch nhiim. Viic sti dyng nd 
cang c^n phdi ddng thdi phuc vu lpi ich chung". Ndi dung nay phat sinh td "nguydn 
tic nha ndbc xa hpi" (Sozialstaatsprinzip) ddpc ghi nhJn tai Didu 20 Dgo lujt 
Cd ban, nd dbi bbi nha lap phap phai xem xet dd̂ n lpi ich chung cda xa bbi khi 
can tiiidp vao quydn sb hdu. Nhd vJy, chang hgn nha Igp phap can tbi^p vao 
quydn sd hdu bang vide dinh thud tai sin, tiii tinh hpp hidh cda nd ddpc xem 
xet trdn cd sb nguydn tic typng xdng. Do tinh bubng lpi cua chu thd quydn 
dbi vdi sb hCu la mpt phin ebt Idi cda quydn sb hdu, ndn mdc thud danh vao 
sb hdu khdng dupe phep cao dd'n mdc ^ m cho chd thd quydn gSn nhd khdng 
cbn ddpc hdbng lpi gl td sb hdu cua minh. Tuy nhien, theo Toa an Hidn phip 
Lidn bang, khbng tbn tgi mbt gidi han mydt dbi, ma mdc thud" vdpt qua gibi 
hgn db thi dddc eoi la qui cao, khdng tUdng xdng.^' 

Dbi vbi sy can thidp vao sb hau dddi binh thdc quy dinh ndi dung va 
hgn chd' quydn sb hdu, Dgo luat Cd ban khdng dbi hbi nha lap phip phai d'dng 
thdi quy dinh vd bbi thddng. Do db, theo Tba an Hidn phip Lidn bang, kd ca 
trudng hpp mpt quy dinh vd nPi dung va han chd quydn sb hdu nao db ddde 
xem la sy can tiiidp dge biet nghidm trpng dbi vdi quydn sb hdu thi edng khbng 
ap dyng quy djnh vd nghia vu bbi thddng tai khoan 3 Didu 14 Dao li4t Cd 
ban, vi nghia vu nay chi piiat sinh trong trddng hpp tdbc quydn sb hdu. Tuy 
nhidn, Tba an Hid'n phap Lidn bang cOng eho rang, quy djnh vd npi dung va 
hgn ehe quydn sb hUu cOng eb the dan ddn nghia vu ddn bu cua Nha nUde, 
khi mbt quy dinh nha vJy tgo ra ganh njng djc bidt ldn dbi vdi ehd sb hdu va 
khi db quy dinh nay cd thd ddpc xem li khPng tddng xdng. Do dd, nha IJp 

-'' Volker Epping, Grundrechie, Spnnger Veriag, Berlm 2017, Rn 480 [trans: Volker Epping, 
Quyin CO ban, Nxb. Springer, BerUn 2017, IS myc sd 480]. 

' ' BeschluB des Zweiten Senats v. 18/01/2006, 2 BvR 2194-99. BVerlGE 115. 97 [trans: Nghj 
quyft cila Toa did hai Tba in Hitfn phip LiCn bang ngay 18/01/2006, h6 so s6 2 BvR 
21')4'99. dang tai: BVerfGE 115. 97]. 
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phip phai tranh rdi vao trddng hpp quy dinh vd npi dung va hgn chd quy^n sb 
hdu bi coi li khbng tddng xdng bang cich dbng thdi cd quy dinh vd ddn bd. 
Quan didm nay thd liidn trong Nghi quyet "ban Idu chidu" (Pflichtexemplar-
Entscheidung) vao nam 1981. Dbi tddng cuavy vide nay la quy dinh tiong mdt 
dgo lujt, theo db hhk xuit bin phii ndp mi^n phi mdt sb Idpng nhit dinh in 
phim dupc phat hanh cho cac thd vidn cdng. Quy dinh nay nham mue dich 
hpp phip la quang ba vin hda. Bi§n phip nay cdng phu hdp, eUn thidt va vd 
cP bin edng tdPng xdng, bbi vi in phim la van hda phim co f nghia xi hbi to 
ldn. Tuy nhidn, dd'i vdi nha xuit ban phat hanh sn pham vdi sb lupng it trong 
khi ehi phi eao thi quy dinh nay tb ra la mot sy can thidp vao quydn s6 hdu 
mpt each khbng tUdng xdng, bbi vi nd dat ldn nha xuit ban mbt ganh njng 
tai ehinh eao qui mdc. Nha lip phip phai tranh sy khdng tddng xdng nhd vJy 
bing each quy dinh mpt khoan dSn bii eho vide giao npp Idu chieu in phim^. 
Quy dinh vd ddn bd cbn dge bidt cd y nghia trong phap lugt vd bao vd di san, 
phap lujt v^ bao vd ngubn ndbc, phap lugt vd kidm soit b nhidm. 

Cbn can thidp vao quyen sb hdu ddbi hinh thdc tudc quyin sd hau phai 
thbng qua mpt dao lugt (gpi la tdbc quydn sb hCu do lujt) hoge trdn ed sb mPt 
dgo lujt (gpi la tdbc quydn sb hCu dya tidn luit). C) Dde, tddc quydn sb hdu 
dua trin lu4t la bidn phip tddc quydn sb hdu thbng dung. Cbn tube quySn sb 
hdu do lu4t thupng khbng ddpc sd dyng, vi nha Ijp phap eho rang ngddi dan sd 
gjp khd khan hdn trong vide tim kidm tip gidp phip ly dd chdng lai mpt bidn 
phap tddc quydn sb hdu do lu4t. Tdbc quydn sb hdu dya trdn lujt djc bidt xay 
ra tiong linh vyc lugt xay ddng va lugt vd ed sb hg l^ng, nhy Bb lugt Xiy dyng 
(Baugesetzbuch), Lujt Dubng bb Lidn bang (Bundesfemstrafiengesetz) hay Luat 
Mua lai dat dai (Landbeschaffungsgesetz).^^ 

Theo quy dinh tai khoin 3 Didu 14 Dgo luit Co ban thi chi dupc phep 
tdbc quydn sb hdu dd phuc vu lpi ich cdng cdng. Do "lpi ich cbng cpng" la mbt 
khai nidm phip ly khbng co gidi hgn rd ring, ndn Tba an Hidh phap Lidn bang 
thda nhJn cho nha lip phap mpt phgm vi hinh dbng nhit dinh. Tuy nhidn, 
trong pham vi db, Idi ich cbng cpng db'i trpng vbi vide tdbc quydn sb hdu phai 
cd t^m quan trpng ldn thi bidn phap tdbc quydn sd hdu mbi dupc coi la dam 
bao nguydn tic tddng xiing. Ching han, bidn phap tdbc quydn sb hdu phye vy 
cho muc dich gid quan hd giao bang tbt vbi cac qubc gia khac ddpc coi la dap 
dng mue dich "phye vy lpi ieh cbng epng";^° ngUde lgi, sd dupe eoi la khPng 
dap dng mye dieh "phyc vu lpi ich cdng cPng" khi Nha ndde tddc quydn sb 

BeschluB des Zweiten Senats v. 14/7/1981, 1 BvR 24/78, BVerfGE 58, 137 [tram: Nghj 
quy^t cua Tba thy nhâ t Toa an Hi^n phap Litn bang n^y 14/07/1981, hb so sd 1 BvR 
24/78, dang tai: BVerfGE 58. 137]. 
Lujt n&y quy djnh vi§c sd dyng dSt cho myc dich qudc phong hojc bao v$ hen minh quSn 
sy va cho ph^p tydc quySn s6 hQu da't dai tu nhan d^ phyc vy cac myc dich niy. 
Cac ban an cda Tba an Hinh chinh Lifin bang, dang tti- BVerwGE 117, 138 
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hdu cbi iiMm muc di'ch tang thu cho ngin sich. Dudng nhidn, mdt bien phip 
tdde quydn sb hdu chi dd phuc vy cho lpi ich td nhan idiae la khbng hpp phip. 
Tuy nhidn, ndu mpt bidn phap tdbc quydn sb hOu cho lpi ieh cua td nhJn khac 
nhdng dbng thbi c6 'f ngbia Ibn db'i vbi Ipi ich ebng cpng thi bi^n phap nay 
ed thd ddpe coi la hpp phap, vbi difeu kidn cd sb phap ly cho vide tddc quydn 
sd hdu db md ti lpi ieh edng cpng cung nhu quy dinh cic cd che nhim bao 
dim mpt each thdc chit ring bidn phap tdde quydn sb hdu dd sd phue vu lpi 
i'ch cbng cbng.-" 

Vide tdbc quydn sd hdu cbn phai bio dam nguydn tic tddng xdng. Bbi vi 
tdde quyen sd hdu la bidn phap ean thidp mgnb nhit, ndn nd chi ddpc xem la 
"ly Id cubi cdng" {ultima ratio). Do vJy, nhi ehde trach mudn eb dddc sb hdu 
tu nhan dd trdbe hdt phai tim each eb ddpe no thbng qua giao dich; chi khi 
khbng dgt ddde thda thugn mdi ap dyng bidn phap tUde quydn sb hdu.^^ 

Theo quy dinh tai khoin 3 Didu 14 Dao lujt Cd ban thi dao lujt quy dinh 
vide tube quydn sb hdu phai dbng thbi quy dinh vide bbi thddng hpp ly. Mde 
bbi thddng dya trdn gia tri ndi tai cua sb hdu bi tdbc quydn, do dd co thd cao 
hdn ma cdng cd thd thip hdn gii tri giao dieh." Nha ndde edng edn phii bbi 
thdbng ci chi piu tryc tidp eua ehu sb hdu do vide tdbc quydn sb hau gJy ra, 
nhd eiu phi chuydn dd'n dia didm mbi.̂ '* 

2. Bao dam quy^n sd hctu trong bdi canh lu$t diiu tu qudc t^ 
Cac phin tich trdn dJy cho thay, an le va thye tidn Ddc cd xu hudng thu 

hep khii mdm "tube quydn s6 hUu", theo dd cic biin phdp can thiip gidn tiip vao 
quyin sd hUu khdng edn ddpc coi la "tddc quydn sb hdu" nda, m i thupc phgm 
trd "quy dinh vi ndi dung vagidi hqn quyin sd hUu". Didu db giup Nha ndde trinh 
dddc nghia vy bbi thddng khi ap dung cae bidn phap ean thidp gian tidp vao 
quydn sb hdu. Tuy nhidn, liidn nay theo ed chd giai quyet tranh chip diu td 
qubc td' (ISDS) vi cae Hi^p dinh bao hp diu ta (BIT), khii mdm tdbc quy^n sb 
hdu CO xu hdbng md rdng sang ca eae bidn phap can thi^p gian tid'p vao quydn 
sb hdu. Trong bbi canh db, cau hoi ddpc dat ra la: b Ddc tai sin va diu td cua 
cbng dan va cbng ty ndde ngoii c6 dapc bao hb diy dd theo tinh thin cda lujt 
(&u tu qube td hay khbng? 

'̂ BeschluB des Ersten Senats v 24/3/1987. 1 BvR 1046/850, BVerfGE 74. 264 (trans: Nghj 
quyft ciia Tba dii) nhat Tba an Hi^n phap Lien bang, ngay 24/3/1987. hb so sd 1 BvR 
1046/850. dang tai BVerfGE 74, 264), 

'̂ BverwG, Urteil v. 21/10/2009, 9 C 9.08, BVerwGE 135, UO [trans Tba an Hinh chinh 
Lien bang. Ban an ngay 21/10/2009, hb so sd 9 C 9.08, dang tai: BVerwGE 135. 110]. 

" BeschluB des Ereten Senats v. 18/12/1968 - 1 BvR 638/64, BVerfGE 24. 367 [trans Nghj 
quyift ciia Tba thy nhit Tba an Hi^n phap Lifin bang ngay 18/12/1968, hb so s6 1 BvR 
638/64. dang tji BVerfGE 24, 367) 

"'•' Fntz Osseiibiihl, Matthias Comils. Slaatsbaftungsrecht, Veriag C. H. Beck, Munchen 2013 S 
254-255 [trans' Fntz Ossenbuhl, Matthias Comils: Lu4t trdch nhfm nhd nudc, .Vv6 C H Beck 
Munchen 2013. tr 254-255] 
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Cau tri lpi phy thupc vao quan didm cda lujt Ddc vd mbi quan h^ gida 
lujt qubc td va lujt trong nudc. 

6 Ddc, theo quy djnh tgi Di^u 25 Dao lujt Cd ban thi lujt qube td phb 
quit (allgemeine Regeln des Volkerrechts) cd hidu lye tryc tidp, khbng cin phai 
dupc npi lujt hba va ddng tidn cac dgo lujt cda Lidn bang va cic tidu bang. 
Tuy nhidn, Didu 25 khbng dda ra mydn bb nao vd mbi quan hd gida lujt qubc 
td" phb quat va Dgo lujt Cp ban. Nhung theo quan didm phap ly phb bien b 
Dde thi Lujt qubc td phb quit cdng chi ed vj tri b dddi Hi^n phip Lidn bang 
ma. thbi.^^ 

Trong Idii db, theo quy dinh tgi Didu 59 Dao lujt Cd ban thi didu udc 
qubc td (Vdlkervertrag) lgi cin ddde npi lugt hba, thudng la thdng qua vide phd 
chuan bbi cic cd quan Igp phip cda Lidn bai^. Khi dd, didu dbc qubc t^ ngang 
hang vbi mPt dgo lujt cda Lidn bang. 

Nhd vJy, dd lujt diu td qube td mb rbng Idiii nidm tddc quydn sb hdu 
sang ca cic bi^n phap giin ti^p ean thidp vao quydn sb hdu, tbi tai sin, diu 
td eua cdng din, ebng ty nudc ngoii cOng "chi" ddpc bao hd trong phgm vi 
"bio dim sb hdu" cda Di^u 14 Dgo lujt Cp bin theo in Id cda Tda an Hidh 
phap Lidn bang. Tuy nhidn, thye td khbng xay ra mJu thuin hay xung ddt gida 
pham vi bao hd eda lujt diu tu qud'c td va phgm vi bao dam sb hdu eda Dao 
lujt C P ban. Bbi vi, nhd da phJn u'ch b trdn, cie bidn phip can thidp gian tidp 
vio quydn sb hdu thupe phgm tru "quy dinh vd nbi dung va hgn chd' quydn sb 
hdu" phai dam bao nguydn tac tddng xdng; do db nha nudc phii ddn bd cho 
nhang thidt hgi hay nhdng bit lpi tii ciiinh qui mde ma ehu sb hdu phai ganh 
chiu do bi^n phip giin tidp ean thidp vao quydn sb hdu gJy ra. 

3. Quyien sd hGu trong lu$t tu 
Trong luit td eda Ddc, Bd lujt Din sy (BLDS) co vi tri doing tJm; ch^ 

dinh sb hOu lgi la mpt ehd dinh quan tipng tiong bp luat nay. Tuy nhidn, 
BLDS Dac CO hidu ldc dd'n ng^y nay khbng thay dbi ciu true so vdi thbi didm 
nb dupc ban hanh nSm 1896. Ciu true eua BLDS Dac dupc xJy dong trdn 
truydn thbng lujt din sy La Ma va do dd cd 5 quydn, bao gbm Quydn 1 - Phan 
chung, Quydn 2 - Lujt nghia vu, Quydn 3 - Lujt dbi vi^\ Quydn 4 - Lujt gia 
dinh va Quydn 5 - Lujt thda kd. 

Hans-Joachim Cremer. Atlgememe Regeln da l^olkerrechls, in- Josef Isensee/Paul Kirchhof 
(Hrsg,), Handbuch des Staatsrechts der Bundesrepublik Deutschland. Band XI htlemationale Besuge, 
3, Auflage, Heidelberg 2013, § 235 Rn27 [trans- Hans-Joachim Cremer, Liiiji qudc id phd qudt, 
trong; Josef Isensee/Paul Kirchhof (Hrsg.), Ludt nhd nudc ciia CHLB Diic, T|pl 1 • Quan he qudc td, 
Heidelberg 2013, dogn 235,1& muc sd 27]. 
Quy^n 3 BiJ lu|t DSn sy Dye cd ten gi?i la "Sachenrecht" djch chinh xac phai la "Lu^t ddi vji" 
Quy^n niy khdng chi di&u chinh vS sd hOu ma cbn diSu chinh ca \t chiŜ m hou ddi vdi "vJt" 
va "vJt" d day chi bao gbm vJt hflu hinh. Bdi vJy cac ban djch sang tigng Anh thanh '"Law of 
Property" lk chila chfnh xic. 



2 6 T ^ CHI KHOA HOC PHAP LY V i g T NAM s 6 04 (134)/2020 

Lujt dbi vgt orong BLDS Dde (Didu 854 - 1296) quy dinh vd chid'm hdu 
va sd hau dbi vdi vat, trong dd "vJt" theo bd lujt nay dupc dinh nghia chi 
h "vJt hau hinh" (Didu 90). Sb hdu trong BLDS Dde la quydn ve nguydn 
tic la khbng gibi ban va tuydt dbi dbi vbi vJt, ndn cbn ddpc gpi la "quyen 
dbi vJt day du" (dingliches Vollrecht). Chu sb hOu ddpc dinh dogt, ehidm hdu, 
sd dy i^ tuy y va khPng chiu bit ky tie dpng bbi ai khic, trong ehdng myc 
didu dd khPng xJm pham dd'n quyfen cua ngdbi did ba hojc tiiii lujt (Didu 
903). Quydn sd hdu ddde bao vd day du bbi quy dinh vd quydn ddpc ydu 
ciu ngddi khac loai bd ean trb hay khbng ddpc can tib (Didu 1004) cdng nhd 
quydn ydu ciu tra lgi vJt va quy^n ydu ciu bbi thudng do vi phgm ^ i d u 823). 
BLDS Ddc cdng quy dinh vd xie IJp va chuydn giao quy&n sb hdu, trong 
db cd quy dinh phJn bidt gida chuydn giao quydn sb hdu dbi vdi dbng san 
va bit dbng sin. Dbi vbi chuydn giao bit ddng sin, lujt dan sy Dde ap dyng 
"nguydn tic tich bidt" (Trennungsprinzip), theo dd sU chuydn giao sb hdu la 
mdt giao dich khac phat sinh td "giao dich nhin qui" (Kausalgesdicfi) nhd giao 
dich mua ban, tang cho, eho vay...). Vide ap dung nguydn tic tich bidt din 
dd'n ap dyng "nguydn tic trdu tdpr^" (Abtraktionsprinzip), theo db hidu lye 
cua hai giao dieh nay la dpc Ijp vdi nhau. Bd lujt nay cung cbn quy dinh cac 
hinh thdc sb hdu dae bidt nhd sb hdu chung theo phan (Bruchteilseigentum), sb 
hau chung hpp nhit (Gesamthandseigentum). Ngoai BLDS, Lugt Sb hau nha. d 
(Wohnungseigentumsgesetz) cdn quy dinh vd hinh thde sb hdu can hp la trUdng 
hdp dae bidt cda hinh thae sb hUu chung theo p h ^ . 

Tuy nhidn, do nhd da dd ejp, BLDS Ddc ehi quy dinh vd sb hdu vJt la vJt 
hdu hinh, ndn edn co nhidu lujt khie quy dinh vd sb hdu dbi vbi tai sin phi vJt 
thd, nhd sb hdu tn md hay sb hdu tai sin phi vJt thd khic. Cb did kd ddn cic 
lugt nhd Lujt Quyen tie gia (Urhebergesetz), Lugt Sang ehd" (Patentsgesetz), Lujt 
Nhan hi^u (Markengesetz), Lujt Bao ve bi mjt kinh doanh (Gesetz zum Schutz 
von Geschdftsgeheimnisseri). Tit ci sd hdu dbi vdi tii san phi vJt thd my ddu trong 
phgm vi khii nidm sb hdu theo Di&u 14 Dgo lujt Cd bin ndn ddpe bao vd nhd 
dbi vdi sb hOu vJt hdu hinh. 

4. Mpt sd v ^ v& phat sinh tii^ti nay 
O Ddc, khai nidm "tai san ao" hay "tii sin ma hda" khbng phai la viii dd 

mbi va cdng khdng hd cd khd khan trong vi^c cbng nhJn "tai san ao" hay "tai 
sin ma hda" la xai sin ddbi gbc dd phap ly. Bbi vi, ngay td nam 1910 Tda in 
Hoang gia (Reichsgericht) da cbng nhJn i ^ g , khai nidm phip ly vd tai sin "chd 
ydu la mbt khai mem cua dbi sbng kinh td'"." Td tddng nay anh hdbng mgnh 
me ddn cac ly thuyd't vd tai san eho ddn n ^ y nay. Ly thuydt phip ly - kinh td̂  
vd tai san (Jurislisch - dkonomische Vermdgenstheorie) phd bidn hi§n nay xuit phat 

" Reichsgenchc, RGSt RGSt 44, 230. 233 [trans- Tba an Hoang gia. Tuytfn tJp cac ban an hinh 
sy cua Tba an Hoang gia. RGSt 44. 230, 233], 



LUAT P A N SU 27 

td gbc nhin kinh te vi nhin nhin tit ca nhCng ^ tri gia ddpc bing tidn ddu la tai 
san, trd nhdng thd khbng ddpc hd thbng phap lujt cbng nhJn la tai sin. ChJng 
ban, tidn ao hay tidn ma hba dupe mjc nhidn thtia nhin la tai san, trd phi phip 
lujt cb quy djnh minh thi iing nb khbng phai la tai san. Tai sin ao nbi chung, 
hay tidn ma hda ndi ridng cdng cd cic djc rinh dd sb hdu ddpc, ndn hoin toan 
cd thd dddc bio vd bbi chd' dinh bao dam sb hCu. 

Tuy nhidn, sy ra ddi eda biteoin nam 2009 cdng nhd hang n g ^ logi tidn 
ma hba tddng ty dng dyng cb i^ nghd blockchain trong 10 nam qua^^ va sy 
phat tridn dng dung cdng ngh^ nay trong nhidu linh vde, d$c biet la linh vyc 
tai chi'nh da thu hut sU chu y khdng chi cda cac nha kinh t6 hpc, ma ca cic lujt 
gia va chinh khach. NgJn hing Tmng d p i ^ Ddc (Bundesbank) trong Bao cio 
chuydn dd "Tidn ma hda trong thanh toan vi giao dich ehdng khoan"^^^ 
diy da thd hidn quan didm rit cbi md trddc cic tidm nang dbi mdi, sing 
tao ma cac cPi^ nghd mbi co thd mang lai trong linh vUc ^ ehirih, tidn t^. 
Theo Bundesbank, trdbc hdt linh vye tai chinh nhin thay trong cbng nghd 
blockchain tidm nJng thyc hi^n toan bd eae giao djeh tii chinh dya tidn cac gia 
tri s6 hda. Cac ddn vj gia trj iiidn tai, ching hgn nhd tidn hojc chdng khoin, co 
thd ddpc bidu thi bing tidn ma hda ddpe tgo b i i ^ ky tbugt sb va ddpc chuydn 
giao ky thujt sd'. 

Cac nha cung cip dich vy tai ehinh va cic cdng ty cbng nghd hidn dang 
n6 lac dd phit tridn cic dbng tidn mJ hda bn dinh cho muc dich thanh toan, 
Tuy nhidn, tfnh hdu leb cda hiu hdt eae dbng tidn ma hda hidn dang dtipe 
sd dyng cho cae giao dich thanh toan chu ydu h\ gidi hgn bbi thyc td" la gii 
tri eua ehdng dao dpng tUdng dbi mgnh. Nhung vbi sd phit tridn cbng ngh^ 
Udn tuc, dang xuat hidn eae dbng tidn ma hba co tfnh bn dinh hdn, do db 
cd tidm nang dupc sd dyng nhidu hPn tiong giao djeh. Trong bao cio niy, 
Bundesbank cdng dd egp cac kd hogch ddpc cPng bb ^ n dJy cda mpt nhdm 
ebng ty gbm cac nha cung cip ndn tang dien td Ibn nhd Facebook va eic nhi 
eung cip djch vy thanh toan qubc td dubi tdn "Libra" va nhJn dinh i ^ g , vide 
hdu trong tddng lai nhUng dbng tidn nha vJy cb ddpc sd dyng hay khbng vi 
vdi mdc dp nao thi hidn nay cbn dd ngo. Tuy nhidn, nd'u eac dy in "dbng ti'dn 
bn dinh" (stable coins) thupe pham vi nay nhanh chdng dam nhJn vai tid quan 
trpng trong giao dich thanh toin, thi didu niy ed thd eb tie dpng iJu dai va 
ding kd tdi hd thbng tai ehinh va ngin hang trung UPng. Trong bbi eanh db, 
eae chirih trj gia va cac nha khoa hpc dang thao lujn vd vide lidu cac ngJn hang 

Theo Sandra Leinfeider, "Digitales Geld: Wie funktionieren Krypto-Wahrungen?". https:// 
www.weltderwunder de/arokel/thgitales-geld-wie-fiinkdonieren-kiyptowaehrungen, d^n gida 
thing 6/2019 cd d^n hon 2.200 io?i tiSn ma hoa dang du^c luu hanh trfin did gidi. 
Deutsche Bundesbank, Kryplo-Token im Zahtungsverkehr und in der Werlpapierabwicklung, 
Monatsbencht, Juli 2019 [trans: Ngan hing Trung tlOng Dye. "Ti&n mi hda trong thanh toan 
va phat hinh, giao dich chiing khoan". BJo cao hang thang, thang 7/2019] 

https://
http://www.weltderwunder
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trung UPng c6 ndn phit hanh tidn ngJn hang trung Udng ky thuJt sb cho cdng 
chdng hay khbng. Tuy nhidn, Bundesbank tin ring hidn thdi ehda cd nhu eau 
rb ring ve udn ngan hang trung ddng ky thuJt sb co thd dupe sd dung ea eho 
cPng ehung. 

Theo Bundesbank, trong giao dich ehdng khoan, nganh tai chinh cdng 
cho ring cic giao dieh cb thd ddpc xd ly hidu qua hdn bing each sd dung 
edng nghd blockchain. Luat Chiing khoin Dde hidn khdng ebo phep phit 
hanh hoge chuydn giao chdng khoan hoan toan bing phddng tidn ky thugt sb, 
nhung cd the dy kidn iing tinh trang phap ly nay sd ddpc sda dbi va cic quy 
trinh va ciu tnic xd ly giao dich hi^n hanh sd edn ddpc tid'p tyc phit tridn. 

Bundesbank cdng ndu quan diem iing, tU gbc nhin eua minh thi nhOng 
nb lyc ma hba tai sin ky thuJt sb bing ebng nghd blockchain vd ed ban la 
dupc hoan nghdnh do nb gbp phin thuc diy dbi mdi va tSi^ cdbng hidu qui. 
Bundesbank khing dinh se tidp tye theo dbi chat chd nhdng diln bidn hien tgi. 
Nhdng tidu chi danh gia cda Bundesbank dbi vbi nb lyc nay se li sy dim bio 
tinh an toan va hidu qua eda eac giao d;ch thanh toan va cae mye tidu phap ly 
khic khdng thd thoa hidp la sy bn dinh tidn td va bn dinh tai chinh. 

Hidn nay, Ddc va cic ndbc thubc Lidn mirih chau Au ndi chung, sau phan 
quyd̂ C Skatteverket vs David Hedqvist"' cda Tba in Td phip Lidn minh chau Au 
(CJEU) vao thing 10/2015, xem tidn ma hba tiong bbi eanh chuydn ddi vbi 
tidn phip dinh tddng td nhd phddng tidn thanh toan va khdng dinh thud gia 
tri gia tang dbi vbi giao dich chuydn dbi gida tidn ma hba vbi ddn phap dinh."" 

5. Kinh nghidm cho Viet N a m 
Mje du eb ehe' dp ehinh trj, trinh dp phat tridn kinh t d - x a hpi, quy mb 

ndn kinh td, tmydn thbng van hba, phip ly khic nhau, nhdng ddbi gdc dp lujt 
hpc so sanh, chdng ta hoan toan cb thd phJn ti'eh so sanh eae vin dd phap ly 
tddng ty b Dde va Vidt Nam dd tim ra nhdng tddng dbr^ va khic bidt cdng 
nhd rdt ra cac bai hpc kinh nghidm cho Vidt Nam. 

O dJy, chdng ta co thd nhgn thiy sy tdPng dbng trong nhJn thdc chung 
rang, tai san va sd hdu tai sin li ndn tang vJt chit cua ndn kinh td thi trddng 
va sd bao dim sb hdu, djc bidt la sb hdu td nhin, ehinh la sy bio dam mpt 
trong cac quydn cp ban eua eon ngddi, Hid'n phip cda Dde hay Vidt Nam ddu 
ghi nhgn didu nay va trao cho cic cd quan Ijp phip thim quyen quy djnh vd 
npi dung cdng nhd cic gibi hgn dbi vbi quydn sb hdu. Hidn phip ea hai ndbc 
cdng ddu ghi nhJn vide quydn sb hCu cb thd bi can tiiidp bing bidn phap tdde 
quydn sb hdu, dii each thd hidn cb thd khae nhau, nhdng cdng ddu quy dinh 
phai bbi thddng eho vide tdde quyen sb hCu. Tuy nhidn, diem khac bidt rit cd 

'•* CJEU, Cise C-264/14 Skaiteverkei vs Damd Hedqmt. 22/10/2015. 
•" Xem th^cn; Phan Chi Hi^u, Nguyen Thanh TU (dbng chu brfn), M<M sd I'dn df/Adp ly vi tai 

sdn ma hoa, uhi ma hoa. N.xb Chinh til qudc gia. Hi N^i, 2019. tr 97-99. 
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ban trong ehd' dp sd hdu eda hai qudc gia la Vidt Nam khdng thda nhJn sb hdu 
td nhan dd'i vbi dit dai. Bbi vJy, b Vidt Nam khbng cb tddc quydn sd hdu dbi 
vdi dit dai ma Nha ndde chi thu hbi lai dit thubc quydn sb hdu toin din dang 
ddpc trao quydn sti dung cho tb chtic, ci nhin. Tuy nhidn, nha b, cPng trinh 
xJy ddng khic va tai sin ddpe tb chde, ci nhJn tao Ijp trdn di't lgi thupc quydn 
sb hau eda tb ehdc, ca nhin, din ddn he qui tddc quydn sb hdu gin hdn vbi 
dit khi dit bi thu hbi, va nbu vJy eJn cU thu hbi dit dapc ip dung eho ca vide 
tdbc quydn sb hdu trdn dit. Didu nay lam suy ydu quydn sb hdu dbi vbi tai san 
gin Udn vbi dit dai. Do vJy, dd tang cUdng sU bio dim quydn sb hdu, can phai 
ed sy gidi ban cic trudng hpp (cJn cd) thu hbi dit. 

Mjt khac, b Dde trong hpc thuJt cdng nhd trong an Id da binh thanh vi 
phat tridn cic chuin mye dbi xd gida Nha ndbc va cbng dan ddpc thda nhJn 
rpng rai va thi hanh ed hidu qua. Db la cae hanh vi ean thi^p cua Nha ndde 
d6i quyen cd ban nbi chung, quydn sb hdu nbi ridng phai dam bao nguydn 
tic tdpng xdng (Prinzip der VerhaltnismaPigkeit). Theo db, bidn phip can thi?p 
vao quydn sb hdu phii (i) nMm mpt muc dich hpp phap, (ii) phd hpp dd dat 
dapc mye dich db, (iii) ein thid't dd dgt dupe mye dieh dd va (iv) cJn bang 
quydn sb hdu vdi cie lpi i'ch xung dpt. Trong trudng hpp tUdc quydn sd hdu, 
ydu c^u vd sy cin bang lpi i'ch dbi hbi ngUbi bl tube quydn sb hUu phii dapc 
bbi thubng hpp ly. 

O mdc dp can thidp vao quydn sb hUu it nghidm trpng hdn, Nha nUde cb 
thd quy dinh vd npi dung (phgm vi) quySn sb hau va cic han chd dbi vdi quydn 
s6 hdu dd can bing lpi ich gida cic ehu sb hdu, gida lpi ieh cda ehd sb hdu vbi 
lpi ich chung nhd bio vd mbi trddng, bio vd di san. Cae hgn chd" quydn sb hdu 
CO thd ddde djt ra trong cic lugt ehuyen ng^nh, nhu i^ chdng cdng ludn ein 
phai dap Ong cic tidu etu ein thid't, phd hdp va tddng xiing hay can bang lpi i'ch 
nhu ndu trdn. Bio dam dUdc didu nay, chdng ta se giii quyd't tbt nhdng trddng 
hpp tddng td nhd "Dinh thy Vua Meo". 

Mpt didm khae bi^t trong chd dinh bio dam sb hdu eua Ddc va Vi^t 
Nam cin Idu y, dd la trong khi Dgo luat Cd ban cda Ddc (Didu 15) cho phep 
xa hpi hda (ban chit la qubc hUu hda) dJ't dai, tii nguydn thidn nhidn, phddng 
tidn san xuit cda td nhan, trong khi Hidn phap Vi^t Nam (td Hidn phap nam 
1992) khing dinh "Tai sin hpp phip cua ca nhan, td ehdc diu td, sin xuit, 
kinh doanh ddpc phip lujt bao hd va khdng bi qube hdu hba" (khoan 3 Didu 
51 Hidn phap nam 2013). Tuy nhidn, nha ndbc Ddc chua bao gib thuc hidn 
vide qube hdu hba dat dai, tii nguydn thidn nhidn, phUdng tidn sin xuit cda 
td nhan nhd da dd egp ttdn diy, ndn quy dinh nay khdng cb y nghia thyc tien. 
Trong khi db, b Vidt Nam td Hid'n phip nJm 1992, dd khing dinh vide xiy 
dyng ndn kinh td thi trddng dinh hdbng xa hbi chd nghia thi mpt tuydn bb vd 
khbng qubc hdu hba tai san td nhan tb ra la ein thi^t. 
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Sd phat tridn eua cPng nghd da, dang va sd tid'p tyc tic dbng thay dbi 

each thdc ehung ta tb ehdc cac quan h^ xa hbi, bao gbm quan h? san xuit, 

each thdc giao djeh, giao riep giaa con ngUbi vdi nhau. (3 Dde, khbng chi 

gidi doanh nghidp ma ea gibi khoa hpc, chinh tri ddu thd hidn thai dp ebi mb 

vdi nhdng phit tridn vdpt bgc cua ePng nghd vi nhang tidm nang vd lpi ich 

ma cdng ngh^ cd the mang lgi. Bbi vJy, chdng ta cdng ean cd thai dp tdPng 

td dd cd thd bat ldp vbi sd phat tndn eua ebng nghd phuc vy eho vide phat 

tridn kinh td - xJ hbi eua dit nabc. Sy eim doan cin phii ddpc can nhjc mdt 

each can ttpng. Hoac thay vi eim doan didu ^ dd tb ra chda phd hpp ttong 

hidn tgi, ehung ta co thd tao Igp "khbng gian thd nghiem" vi khung phip 

ly cho hogt dbng thd nghidm db. Tuy nhidn, dd dim bao mpt khung phap 

ly bn dinh lau dai eho sd phat tridn vi dng dyng ebng ngh^ ttong ddi sbng 

kinh td xa hpi, cic quy dinh phap lujt cin ddpc xay ddng theo hdbng trung 

Ijp vdi cdng nghd. • 
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