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T o m t i t 
IHibng, chiing tham nhmg dang Id yiu cdu cdp thiii hi^n nay tai Viit Nam bdi tdc h^i cita tham nhang 
khdng chi gdy tdn hui vi kinh ti'ma din de dpa su Sn dinh tH mdt diinh tri. Trong thbi gian qua mdc 
dil cdc chii thi phong thdng t^iphgm dd IriSi khai nhiiu bien phdp phong, didng nhung tinh Hmh t^i 
phpn tham nhang tm Vi^t Nam dang dOn biin phiic tijp. Dihi ndy dio thdy hogt d^ng phong, didng 
tham nhang hi^n nay tcji Viit Nam cbn h0c Id nhiiu h(?n dil Bdi vii't t4p tmng vdo nhtJng hgn ciii' 
aia hogt d^ngphbng, chdng tham nhang trong thdi gian qua, ding thbi chi ra nhang nguy^ nhdn ciia 
nhang hgn chi, tU do di xudt cdc biin phdp phong, chdng tham nhiing trong thbi gian tcii 

Tu khoa: tham nhang, nh^n diin, phong chd'ng tham nhang 
Abstract 

Fighting against connption is currently an u^ent requirement in Vietnam because hanfl effects 
of corruption not only cause economic damage but also threaten political stability. In rece t years 
although many measures have been implemented to prevent and fight against comiption, ties t ato 
of corruption in Vietnam is complicated. This article focuses on the defects ofanti-corruptio act it es 
in the past, and points out the causes of these defects and proposes anti-corruption meas res the 
nearjuture. 
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1. M i ^ thiic chung vfe phong, chdng t6i pham tham nhOng 

Theo Dieu 3 Luit Phdng, chdng tham nhang nam 2018 thi tham nhang 

la hanh vi cda ngudi cd chde vu, quyin hpi d i lpi dung chde vu, quyin h^n 

dd VI muc dich vy Idi. Di cy the hda khai mem nay, Dilu 2 Luit Phong, 

chdng tham nhang n im 2018 da li|t k l 12 hanh vi b; coi la tham nhdng.' 

Khi tdi phgm hoa, Bd luit Hinh sii n im 2015 {sda ddi, bd sur^ nim 2017) 

chi quy dinh 07 tdi danh tai Muc 1, ChUdng XXIII Cac tdi pham vl tham 

nhang, bao gdm Tdi tham d tai san (Dilu 353), Tdi nhin hdi Id (Bilu 354), 

Tdi Igm dyng chde vy quyin ban chilm do?t tai san ^ i l u 355), Tdi Idi dyng 

ehdc vu, quyin h?n trong khi thi hanh cdng vy p i l u 356), Tdi lam quyin 

' DiSu 2 Luit Ph6ng, ch<5ng tham nhimg nam 2018 quy djnh cac hanh vi tham nhiing bao gbm-
tham 6. nhin hiSi 10, lam dung cliiic vy, quyfen ban chifihi dost lai san; lOi dyng chde vij, quyfen 
han trong khi thi hanh cdng vy, nhiem vu vi -vu \<}'i. lam quy&n trong khi thi hanh c6ng vu. 
nhifim vy VI vy l0i; l^i dyng chde vy. quyfen hgn gay anh huong d6i vdi ngudi khac d^ mjc loi. 
gii mjo trong c6ng tac vi vy l0i, dua hdi 1<>, mfli gidi hiSi 1(J d^ giai quyft c6ng viec ciia co quan. 
t6 chilc, don vj hoic dja phuong vi vy l^i; toi dyng chde vy, quyfen ban sd dyng trai phep tai san 
cOng vi vy loi; nhQng nhi^y vi vy loi; khOng diyc hi^n. thyc hi?n khOng dung hojc khOng tCly 
dd nhi^m vy, c6ng vy vl vy lOi; lO' dyng chde vy, quyfen ban dfe bao che cho ngU6i co hanh vi 
vi pham phap lujt vi vy lpi; can tr6, can thi^p trai phip lujt vao vî c giam sat. ki^ni tra. thanh 
tra, ki^m toan, difey tra, truy t6, xet .-al, thi banh an vi \-\i lOi-
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thd tuc ph6 chuan ndi bd cua EU va cac qudc gia dianh vign EU, theo md 
hinh nha Hiep djnh Thaong mai ty do va Hi |p dinh Bao bd diu ta giaa EU 
vdi Smgapore, ngay 26/6/2018, EU va ViSt Nam thdng nhit tach EVFTA 
thanh hai hi |p dinh: mdt bi^p djnh vl thaong m ^ ty do (vin goi la The EU-
Vietnam Free Trade Agreement (EVFTA), nhang phin (fiu ta chi gia hi phin 
ta do hda diu ta tnic tilp nade ngoai) va mdt hi |p dinh vl bao hd dau ta 
{The EU-Vietnam Investment Protection Agreement (EVIPA)).' Hai hi^p djnh niy 
di dadc cac bin ky kit vao ngay 30/6/2019 va daoc Nghi vi |n EU thdng 
qua vao n ^ y 12/02/2020. Du viy, vl mit thd tyc phap ly dii v l phia EU, 
EVIPA cdn phai dadc nghi vi |n caa 27 qudc gia thanh vien EU thdng qua. 

EVIPA daa ra 3 phaong thdc giai quylt tranh chap giaa nha diu ta nade 
ngoai va nade tilp nhin dau ta: ta giai quylt tranh chip (gbm thaong ladng 
va hda giai), tham vin va trgng tai. Trade khi sd dung cac phaOng thac khac 
dl giai quylt tranh chip dau ta, EVIPA khuyin nghi cac ben n6n ta giai 
quylt tranh chip (amicable resolution) bang dam phan hoJc hda giii. Quy dinh 
nay taong ty nhy quy dinh t?i Hi |p djnh Ddi tie toan ditn va tiln bO xuy^n 
Thai Binh Duong {The Comprehensive and Progressii/e Agreement/or Trans-Pacific 
Partnership (CPTPP)), chi khac h. EVIPA khdng dl cip phaOng thdc mdi 
gidi (good offices) nha trong CPTPP. Vi|c ty giai quylt tranh chip nay daoc 
khuyin khich ap dyng d bit ky thdi dilm nao, kl ca khi dang giai quylt tranh 
chip theo cic pbyong thdc khac ' Quy dinh nay se t?o cd hdi tdi da cho vi|c 
cd diicic phuong an giai quylt tranh chip trfin cd sd ddng thuin cua hai bfin, 
ta dd t^o thuin l0i cao nhat cho vi|c thyc tin 

Khi cic bin tranh chip khdng thi ty giii quylt tranh chip, nha diu 
ty nade ngoai cd thi gdi y6u ciu tham vin cho nhi nude tilp nhin diu ta 
vl bi |n phip vi pham. Khic vdi Cdng adc vl gjai quylt tranh chip diu tu 
giaa nha nude va cdng din cda nUdc khic {The Convention on the Settlement 
of Investment Disputes between States and Nationals of other States - ICSID)), thu 
tyc tham vin trong EVIPA la thu tyc bit budc trade khi nha diu ta nade 
ngoai ndp don ySu ciu giai quylt tranh chip bang trgng tai. Quy dinh nay la 
taong ty nha trong CPTPP.^ Yen c^u tham vin phai dap dng cac dilu ki|n 
vl thdi gian: i) trong vdng 3 nam sau khi nguydn ddn nhan thay bien phap do 
nade tilp nhin diu tU ap dyng vi ph?m quy dinh vl bao hd diu ta nha quy 
dinh d Chudng 2 EVIPA vi giy ra tbi|t l^i cho nguyen ddn; ii) trong vdng 
2 nam sau khi nguyin ddn rdt don ki^n khdi trgng tai hay Tda in trong nade 
va trong mgi tnidng hop khdng mudn hon 7 nam kl td ngay nhin thiy bi |n 
phap vi ph^m do nade tilp nhpi diu ta ap dyng va thi|t hji do bien phip 

' httpV/www europarl.europa eu/legislative-tram/themc-a-balanced-and-progressive-trjik'-
pohcy-to-hamess-globahsation/file-eu-viemani-fta, truy cJp Bn cudi ngav 02/M3/202O 

^ Difeu 3 29, Chuong III, EVIPA 
^ Difeu 9,19, CPTPP 
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nay gay ra. Tham vin phai daoc til'n hanh trong vdng 60 ng^y kl td ngay 
yeu ciu tham vin, trd khi cac bdn cd thda thuin khac.^ Nlu vi|c tham vin 
thit bai dli nha diu ta nade ngoai mdi cd thi sa dung phudng thac trgng tai 
dl giai quylt tranh chip. 

Viec EVIPA khuyin khich cac ben sd dung phaong thac ty giai quylt 
tranh chip 6 bit ky thdi dilm nao cung nha viec bat budc phai tham vin 
trUdc khi kien ra trgng tai la tuong thich vdi xu th i chung trong cac dieu adc 
qudc t l v l diu ni. Tinh din 01/12/2018, trong 3.340 dilu udc qudc t l v l 
diu tli da daoc ky kit thi hiu hi t diu cd quy dJnh ve thuong laong va tham 
vin.^ Quy djnh nay cda EVIPA cang gidp cic ben tranh chip cd thi cd daoc 
mdt giai doan "hg nhiet" xung ddt nham giai quylt "em thim" va hi|u qua 
nhit vy vi|c tranh chip.^ Mic du viy, cic quy dinh phap luat trong nUdc cua 
Viet Nam vin chUa minh thi quyin han, trach nhi |m cua cic cd quan bin 
quan, quy trinh thadng lUdng, tham vin dl dat hieu qua cao tren thyc tl . 
Quylt dinh s6 04/2014/QD-TTg n ^ y 14/01/2014 cua Thu tudng Chinh 
phd ban hanh Quy chi phdi hgp trong giai quylt tranh chip dau tu qudc t l 
(sau diy ggi li Quylt dinh sd 04) chi mdi dua ra mdt vai quy dinh khi so sai, 
chung chung vl cac phudng thdc giai quylt tranh chip nay. 

2. Khdi ki6n ra t rong tai, quy t^c td tung t rpng tai va ludt ap dyng 
2.1. Khdi kien ra trpng tdi 

EVIPA quy dinh trade khi khdi kien ra trong tai thi nguyen don phii 
gdi thdng bao y djnh khdi kien. N l u tranh chip khdng dUdc giai quylt trong 
vdng 90 ng^y k l td ngay yiu c'iu tham vi'n, nguyen ddn cd tbi gdi thdng 
bio vl y dinh khdi kien cho nUdc tilp nhin diu tu hen quan: Vilt Nam, 
EU hoic nade thanh viln EU. Trong trUdng h0p thdng bao dUdc gdi din 
EU, EU phai xac dinh ro tu cich bi don la EU hay nUdc thanh vien EU va 
tra Ibi nguyen ddn trong thdi ban 60 n ^ y k l td ngay nhin thdng bao vl y 
djnh khdi kiln cda nguyen ddn.^ EVIPA yeu ciu phai cd thdng bao vl y 
dinh khdi ki |n la quy dinh mdi so vdi ICSID va CPTPP. Quy dinh nay duge 
cho la se t?o thuin Idi cho nade tilp nhJn tftu tU cd thi thay trade nguy cd 
c ^ kl cua vile bi kiln dl dilu chinh cho phu hdp trong qui trinh tham van 
ho5c cd thdi gian cho viec chuin bi tham gia vy ben. Tuy nhien, thyc tiln 
Vi|t Nam cho thiy, nhilu tnidng hdp nha dau ty nUde ngoai gdi thdng bao 
y dinh khdi kien chu yiu mang tinh chit "de dga", "giy ap lyc" cho Nha 
nudc dl giai quylt nhanh, cd loi cho yeu c^u cua nha diu ta hdn la thyc sy 

^ Di&u 3.30, Chuong III, EVIPA 
* T i ^ Anh Tuah and Trjnh Hai YdTn, [^idp ludt Vi^t Nam di ddu tif nm ngodi, gidi quy(t tranh 

didp ddu tit qudc ti'trong thbi ky' dSi mdi. Nxb. Chinh nj qudc gja Sy thJt, 2020, cr. 205. 
'' Johan BiUiet, Intemational Investment Arbitration: A Practical Handbook. Maklu 

Pubhshers, 2016, tr. 60. 
' Di^u 3.32(2), Chuong III, EVIPA. 
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mong mudn khdi ki|n.^ Vi viy, du khdng chinb phu nao mong mudn bi 
khdi kiln, viec xd ly vy viec tren cO sd thdng bao y dinh khdi kien phai daoc 
tiln hanh nhanh chdng nhung cang ddi bdi sy cin trpng td phia cac cO quan 
chde nang cda Viet Nam. D l giup cho viec giai quylt vy \-iec cd thi ddt 
dilm trade khi bj mang ra trgng tai thi viec xiy dyng va thyc thi hieu qui 
cd cbe phdng ngda tranh chip ISDS caa Viet Nam la rit cin thilt. Tuy thi, 
phap luit bien hanh cua Viet Nam va viec thac thi phap luit ve vin de nay 
vin cdn hgn chi. Chdng hgn vi|c thanh lap cac Nhdm chuyen gia v l ISDS 
dd da duoc dl cap trong Quylt dinh sd 1063/QD-TTg ng^y 14/6/2016 cda 
Thd mdng Chinb phd phe duy|t D l an nang cao nang lyc cho ddi nga cdng 
chac, vien chde cac bd, ng^nh, dia phUdng vl phap luit qudc t l va giai quylt 
tranh chip diu ta qudc t l giai doan 2016 - 2020 nhUng hi|u qua cua vi|c sd 
dung cac Nhdm chuyen gia nay trSn thyc t l cdn kha md nbgt. Cdng tie dao 
tgo, bdi dudng kiln thdc, ky nang phdng ngda tranh chip ISDS cho ddi ngU 
cin bd da da dagc thyc hien trgng miy nam g ^ diy nhyng chya du dl tgo 
sy chuyin biln rd ret vl trinh dd chuyen mdn, ky nang giai quylt tranh chip 
ISDS cda ddi ngu cin bd cd Hdn quan. 

Nlu tranh chip khdng thi giai quylt trong vdng 6 thing kl td n ^ y yeu 
ciu tham v ^ va it nhit sau 3 thing kl td ngay gdi thdng bao vl y dinh khdi 
kien thi nguydn dOn cd thi ndp ddn khdi kien din Tda trgng tai so thim 
(Tribunal). Bang cam kit v l vin d l khdi kien ra trgng tai trong EVIPA, Viet 
Nam va EU coi nhu di chap thuin vi|c cd thi bi kien bdi cac nha diu tu cua 
ben thanh vidn kia ra Tda trgng tai sd thim dieo cd che ISDS. Vi viy, nha 
diu m cd thi khdi kien ra Tda trgng tai so tham cua EVIPA mdt each ddn 
phuong ma khdng cin sy chip thuan cua Viet Nam hay EU. Quy dinb vl 
don phuong khdi ki|n va thdi ban dl khdi kien tinh td ng^y ydu ciu tham 
vin cda EVIPA la gidng nha CPTPP. 

M^e du viy, EVIPA cang dua ra cic quy dinh dl hgn chi vide Igm dyng 
cd chi giai quylt bang trgng tai cua Hiep dinh. Cy the la cic quy dinh vl 
vi |c td chdi trong cac tradng hdp nha:^ (i) vao thbi dilm nha dau ta tilp 
nhin quyin sd hUu hoJc quan ly khoin c^u tU hen quan tranh chip thi tranh 
chip di phat smh hoac nha diu tU bilt rd se phat sinh tranh chip nhung nha 
(feu ta vin tilp nhan vdi myc dich chd yiu la dl khilu kidn; (ii) khilu kien 
cda nha tfeu tU rd rang khdng cd gia tri phip ly; (iii) ddn khieu kien cua nha 
diu ta khdng phai li ve van dl phip ly. Cang dieo EVIPA, nguyen ddn se 
khdng dagc kien ra Tda trgng tai so thim cua EVIPA nlu nhu da cd don 
ki|n dang dupe thy ly tai Tda an ho$c cO quan tai phan hanh chi'nh trong 

" Ti^n Anh Tuin {Chii nhifm dfe tai), Co ch/gidi quy^t tr^nh chdp giaa nha ddu lu nuoc ngodi voi 
\%i nihv I V ^•'"" I'd di .xud'i cac bifn phdp plibng ngu.i. Bao cao Kft qui dfe tai nghiin cdu khoa 
hoc ca'p Bo (BO Td phap). Ha NOi. 2017. tr. 91 

" Difeu 3.43 - 3 45. Chdong III, EVIPA 
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nUdc hay qudc t l Hen quan tdi cdng bien phip vi pham hay cung ve thiet 
hgi, trd phi nguyen dOn rdt don kiln d cac Tda an/cd quan tai phan hanh 
chinh dd.'" Quy dinh nay la mdng ty vdi mdt sd hiep dinh thadng mgi song 
phaong cua EU nhu Hiep dinh Kinh te va thUdng mgi toan dien giaa EU va 
Canada (EU-Canada Comprehensive Economic and Trade Agreement - CETA)" 
hay CPTPP.'^ Gidi hgn lya chgn cd quan giai quylt tranh chip trong EVIPA 
nhu trin nham loai bd cac thd tyc td tyng song song, qua dd tranh lang phi 
chi phi tranh tyng va sy bit dbng trong cac phan quyet. Nha viy, dl tranh 
vi|c bi khdi kien tai trpng tai ISDS cda EVIPA thi cac qudc gia can nang 
cao ti'nh hi |u qui, hap din cda viec giai quylt tranh chip tai Tda an, trpng 
tai trong nUdc. Dilu nay la ydu ciu hi t sac bdc thilt ddi vdi Viet Nam khi 
thdr^ ke cho thay, chUa cd vu kien nao vl ISDS dugc giai quylt tai Tda an, 
trpng tii trgng nude. 
2.2. Quy tdc tdttfug trpng tdi vd ludt dp dtfng 

Theo EVIPA, viec xet xd cua Tda trpng tai so thim cd thi min theo 
mdt trong 4 quy tac td tyng sau:" (i) ICSID; (ii) Bd quy tic phy trp cua 
Trpng tai ICSID; (ui) Bd quy tic trpng tai cua Uy ban Luit Thuong mai 
qudc t l cda Lien hpp qudc (UNCITRu^); va (iv) cac quy tic khic do hai 
bin thda thugn. Cac quy tic nay phai dupe ap dung cdng vdi cic quy dinh 
troi^ EVIPA cOng nha bdi cac quy tac dapc chap thuin bdi Oy ban (the 
Committeey*, Tda trgng tai sd thim hdae Tda trpng tai phuc thim {Appeal 
Tribunal). Dii EVIPA quy dinb kha taOng ddng vdi CPTPP, nhUng vdi quy 
tic (i) va (ii) thi CPTPP chi cho phep lya chpn khi ca bi don va qudc gia cua 
nguyen ddn diu la thanh vien cua ICSID. Thu tuc lam viec cda Tda trpng 
tai phdc thim do chinh Tda nay soan thao nhung phai dam bao sa tUdng 
du'ch vdi cic quy dinh trong Myc B Chuong III EVIPA (quy dinh vl ISDS) 
va Phy lyc 13 (Thu tyc lam viec cda Tda trgng tai phdc thim). Trong vdng 
1 nam td ngiy EVIPA cd hieu lyc, Chd tich Tda trpng tai phdc tham phai 
trinh dvf thid Thd n,ic lam vi|c cua Tda trpng tai phuc thim cho Uy ban 
thdng qua. Nlu ban dy thao khdng dupe Oy ban thdng qua trong vdng 3 
thing kl td ng^y trinh, Chd tich Tda trgng tai phdc tham phai sda ddi bin dy 
diao niy va trinh lai len Oy ban. Bin dy thao Thu tyc Iam viec da dUdc sda 
ddi se dupc xem la dUdc thdng qua nlu Oy ban khdng tU chdi trdng vdng 3 
hang kl td n ^ y trinh.'' 

Difeu 3.34(1), ChdOng III, EVIPA. 
Difeu 8,24, CETA, 
Difeu 9.21,CPTPP. 
Difeu 3.33, Chdoiig 111, EVIPA. 
Oy ban iCommittee) gbm cac dp di$n cda EU vS Viet Nam, hop m6i nam 1 Bn. trd phi ddOc 
Oy ban quyft djnh khac di, hoJc trong trddng hOp khin cJp theo y^u cSu ciia it nhit mOt 
a-ong cac bfen (Difeu 4 1, ChdOng IV, EVIPA). 
Difeu 3 39(10), Chuong HI, EVIPA. 
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Ve luit ap dung dl giai quylt tranh chip, taong ty nhu CPTPP, theo 
quy dinh cua EVIPA, khi xet xd Tda trpng tai sP thim va Tda trpng tai phuc 
tham se ip dung cic quy dinh cda Hilp dinh nay, cac nguyen tic cda luit 
qudc t l cd thi ap dung cho cic ben, cd tinh tdi phip luit ndi dia cua ben 
tranh chip vdi tinh chit nha la sy kien thyc tl.'^ 

3 . H e thdng toa t rpng tai thudng true, hai cflip xet xuf 
Khac vdi md hinh trpng tai truyin thdng giai quylt ISDS d cac hiep 

dinh trade diy vdn la trgng tai khdng thUdng tnic {ad-hoc tribimal) va chi xet 
xd mdt lin, dilm ndi bit va giy nhilu tranh lugn trong cac hiep dinh giaa EU 
vdi cac nade thdi gian g ^ day li md hinh he thdng tda trgng tai thudng tryc 
vdi hai cip xet xd. Cu thi la h | thdng tda trgng tai ISDS bao gdm Tda trpng 
tai sd thim va Tda trpng tii phuc thim. Md hinh trgng tai ISDS nay dUdc 
khdi xadng bdi EU,'^ da daoc ghi nhgn trong CETA, Hi |p dinh bao hd dSu 
ta giaa EU va Singapore (The EU-Singapore Invesment Protection Agreement 
(EUSIPA))'^ va EVIPA cang khdng phii la ngogi ll. 

Tda trpng tai sd thim la cd quan thudng tnic bao gdm 9 trpng tai vien 
dapc bd nhiem bdi Oy ban. Trong dd, 3 trgng tai vien la cdng din cac nade 
thanh vien EU, 3 trgng tai vien la cdng din Viet Nam va 3 trpng tai viln la 
cdng din nade thd ba. Oy ban cOng se quylt dinh tang hoic giam sd lupng 
trgng tii vien theo bdi sd caa 3 va dam bao cd ciu ngu trin. Cac trpng tai 
vien cd nhiem ky 4 nim, Chd tich va Phd chu tich Tda trpng l^ so thim cd 
nhiem ky 2 n im." Cic trgng tai vien cua Tda trpng tai sd thim phai cd kiln 
thdc chuyen siu vl cdng phap qudc t l va dapc ky vpng cd them kiln thdc 
trong cic linh vx^c cu thi nhu luit diu tu qudc tl, luit thUdng mgi qudc tl, 
giai quylt tranh chip lien quan cac hi|p dinh thUdng mgi va diu ta qudc tl . 
Khi cd ddn khdi kien, trong vdng 90 n ^ y , Chu tich Tda trgng tai so thim 
chi dinh 3 trpng tai vidn tham gia giai quylt tranh chip. Trong dd 1 trpng 
tai vien la cdng din EU, 1 trgng tai vien la cdng din Viet Nam va 1 trgng 
tai vien la cdng din nudc thU ba. Trgng tai vien la cdng din nudc tha ba se 
li Chu deb Hdi dbng. Cac ben cang cd the thda thuin tranh chip dapc giai 
quylt bdi 1 trpng tai duy nhit la cdng din nude tha ba do Cha tieh Tda 
trpng til sd thim laa chgn. 

" Difeu 3.42, Chuting III. EVIPA; Difeu 9.25, CPTPP. 
" MO hmh nay diroc dda ta trong Ban dfe xuit cho Hi§p djnh Thuong mai ty do xuyfin Dai Tiy 

DdOng {TraiK^atlanlic Trade and Investment Partnership (TTIP)), nhdng dam phan TTIP dtfn nay 
vin chua kdt thuc Khi CETA kfet thilc dam phan (nim 2014) thi vin sd dung mO hinh ISDS 
kieu cd. chi de'n thing 2/2016 khi kft thdc la soit phip Iy (sau khi EVFTA va EVIPA da ktft 
thdc dam phSn), EU vdi Canada mdi myfin bi5 thay d6'i til mO hmh ISDS ki^u cd sang mO 
hinh ISDS ki^u mdi. 

'* EUSIPA ddOc ky diang 10/2018, duoc Nghj vi^n EU phi chuin vao thing 2/2019 w vin dang 
trong qui trinh chfl nghi " f n cac quiSc gia thinh vien EU phfe chuin. 
Difeu 3.38, Chddng III. EVIPA 
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Khac vdi ICSID va CPTPP, theo quy dinh cua EVIPA, phin quylt 
cda Tda tirpng tai sO thim cd th i bi khang cao len Tda trpng tai phdc thim. 
Tda tirpng tai phdc thim la co quan thudng tnic dugc thanh lgp dl giai quylt 
khang cag ddi vdi phin quylt cda Tda trgng tai so thim. Tda trgng tai phdc 
thim bao gdm 6 trgng tai vien do Uy ban bd nhiem vdi nhiem ky 4 nam, 
trong dd 2 trpng tai la cdng din EU, 2 trpng tai la cdng din Viet Nam va 2 
trpng tai la cdng din nudc thd ba. Chu tich va Phd chd tich Tda trpng tai 
phdc thim cd nhilm ky 2 nam. Oy ban cd thi ting hoac giam sd thanh vien 
Tda trgng tai phuc tham theo bdi sd cua 3 va bao dam cd ciu nha tren.^" 
Cac thanh vien Tda trgng tai phuc thim cang cin cd nang lyc chuyen mdn 
nhu yeu ciu ddi vdi thanh vien Tda trgng tai so thim. Cac bin tranh chip 
CO thi khang cao len Tda trpng tai phdc thim trong thdi ban 90 ng^y kl td 
ngay Tda trpng tai sd thim ra phan quylt.^' Ddi vdi mdi tranh chip, sd lapng 
trpng tai phdc thim tham gia giai quylt tranh chip la 3 trpng tai vien, trong 
do 1 trgng tai vien la cdng din nude thanh vien EU, 1 trgng tai vien la cdng 
din Vi|t Nam va 1 trgng tai vien la cdng din nude thU ba. Cbd tich Tda 
trgng tai phdc thim lya chpn trpng tai phdc thim tham gia hdi ddng xet xd 
khang cao tren cd sd luin phien va ngau nhien, dam bio cac ben diu cd cd 
hdi ngang bang nhau. Viec xet xd phdc thim khdng keo dai qua 180 ng^y, 
trong trudng hdp die bi | t cd thi keo dai nhung khdng qua 270 ngay.̂ ^ Tda 
trgng tai phac thim cd thim quyen xem xet 3 vi'n dl: (i) Tda trpng tai sP 
thim cd sai sdt trong giai thich hoic ap dung phap lugt hien hanh; (ii) Tda 
trgng tai sd thim cd sai sdt trdng dinh gia cac tinh tilt, bao gdm ca sai sdt 
trong danh gia phap lugt qud'c gia cd hen quan; hoac la (iii) nhang can cU 
khing cio dupe quy dinh tai Dilu 52 cda ICSID, trong chdng myc chdng 
khdng thudc 2 trUdng hdp tren." 

Vile dua ra md hinh he thdng tda trgng tii thudng tryc, hai cap, logi bd 
quyin ty do lya chpn trpng tai vien cda nha diu ty va loai bd quyin lya chpn 
trgng tai vien tryc tilp cho tdng vy kien cda nin nudc (nha nude cd quyin 
dl cd tirpng tai vien thdng qua cd chi bd nhiem cua Oy ban, nhUng khdng 
cd quyin lUa chpn trpng tai cho tbng vy vi|c cu thi) cua EVIPA dUdc ky 
vgng la se khic phyc nhUng tdn tgi da va dang hi|n hUu trong md hinh trpng 
tai diu tu truyin thd'ng. Thyc te cho thay d cac hi |p dinh di theo md hinh 
trgng tai diu ta truyin thdng thi chi cd mdt sd trpng tai vien nhit dinh dapc 
chi dinh nhilu lin va cac trpng tai vien thudng la cdng din cua cac nudc 
phudng Tiy. Ching hgn, theo thdng ke cda Hdi nghi Liln hpp qudc vl 
thudng mgi va phat tiiln (United Nations Conference on Trade and Development 

™ Difeu 3,39, ChdOng III, EVIPA, 
'' Difeu 3 54, ChdOng III, EVIPA 
^ Difeu 3.54(5), Chuong III, EVIPA. 
^ Difeu 3.54, ChdOng III, EVIPA. 
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- UNCTAD), ta nam 1987 din nam 2017, trong khoang 500 trgng tai viln 
dUde laa chgn thi h^u nha hon mdt naa chi dagc lya chgn giai quylt khoang 
hon 1 vy, mdt sd it trgng tai dapc lya chpn giii quylt tren 30 vy va chi cd 
3 trgng tai vidn dugc lya chgn giai quylt hiu hit cac vy. Cang theo thdng 
ke nay, chi trd mdt trpng tai vien cdn lgi tit ca trgng tai vien dapc laa chpn 
diu la cdng din cda EU hoac cac nade Bic My.-* Dilu nay djt ra nhUng lo 
nggi vl tinh dn dinh, khach quan va hieu qua cua trgng tai trong giai quylt 
vu viec. Viec EVIPA thilt lip cac tda trgng tai thudng tryc vdi sd it trpng tai 
vien thadng xuyen duy tri, cd thi logi bd duge lo ngai nay. Md binh trgng tai 
tmyIn thdng cho phlp ty do lya chgn trgng tai vien cang d^t ra lo ngai vl 
trinh dd phap luit cda trgng tai vien cOng nhU sy hilu bilt cua trgng tai viln 
ddi vdi mdi tnidng diu tu cda nha nUde tilp nhin diu ta. Nhi't la sy ty do 
lya chpn trgng tai vien dudng chi phd hop vdi bdi canh trpng tai thuOng mai 
qudc t l , nn khdng phd hdp vdi trpng tai diu tu qudc t l vdn phai xem xet cac 
vin dl da khdng hdan toan la luit cdng thi it nhit cOng la sy pha trdn giaa 
luit cdng va luit ta.^^ D l khac phac dilu nay, EVIPA da dit ra cic tieu chuin 
nhit dinh vl trinh dd chuyen mdn cda trpng tai vien nha di neu d tren cUng 
nha quy dinh vl quyin bd nhiem trpng tai vien cda Oy ban va quyIn lua 
chpn trpng tai vien cho ding vy viec cy thi caa Chu dch Tda trpng tai sd 
tham/phuc thim. Cd chi trpng tii thudng tryc, hai cip khi tUdng ta vdi cd 
chi giai quylt tranh chip caa W T O cang nhim tgd ra cd hdi khic phuc cac 
sai sdt cda trpng tai d lin xet xd (&u tien - dilu vdn khdng cd trong md hinh 
trgng tai diu tti tmySn thdng chi xet xd duy nhit mdt Tin. Viec duy tri danh 
sach cac trpng tai vien phyc vy toan thdi gian cho hogt ddng cda Tda trgng 
tai sd thim hay phuc thim va nhin luong cd dinh hang thing trong EVIPA 
cang dapc ky vgng se dam bao sy tin tim, khach quan cda trgng tii vien va 
nhi't quan trong quan dilm xet xd vl tdng vin dl dnh tilt hay phap ly tUOng 
ty cda cac vy tranh chip. Tuy viy, khac vdi EU, vdi mdt nudc cdn it kinh 
nghiem trong giai quylt ISDS nbu Vi|t Nam, md hinh tda trgng tii thadng 
tryc hai cip se dat ra thach thdc nhan tifen ddi vdi viec lya chgn trpng tai vien 
cda Vi|t Nam tham gia he thdng tda trgng tai EVIPA. Thach thdc khdng chi 
la viec cin sdm cy tbi hda cac tieu chi lya chpn trpng tai vien ma cdn td vi|c 
phai cd chiln lupc, k l hogch dao tgo, bdi dudng bai ban dl tao ngudn trgng 
tai vien du trinh dg, uy tin tham gia vao cac tda trpng tai EVIPA khi ma tren 
thyc tiln nhang nam qua, trong cic vy kiln ISDS Viet Nam diu phai thul 
luit sa nUdc ngoai ta van. 

UNCTAD, "World Investment Report 2018 Investment and New Industrial 
Pohcies", 2018, https://unctadoi^/en/PdbhcarionsLibrary/wir2018_en.pdf, tr 95 
tmy C9p ngay 08/03/2020. 
Jose E.Alvarez, "Is Investor-State Arbitration "Public"', Jonnw/ of International Dispute 
Settlement 534. 2016, No. 7(3). 

https://unctadoi%5e/en/PdbhcarionsLibrary/wir2018_en.pdf
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4. Minh bgtch hoa th6ng tin vu kifin va vific tai trp cda bfin thd ba 
cho vu ki^n 

Theo nguyin tac chung cda md hinh trgng tai diu tu tmyIn thdng 
(cflng nha md hinh trpng tai thUdng mai) thi viec xet xH trpng tai la bi mit, 
trU khi cac ben tiranh chip cd thda thuin khac. Nguyen tic nay da tdn tai 
td xa xUa, tao ra sy khac bilt ldn trong xet xd trgng tai sg vdi Tda an (vdn 
di vl nguyin tac la xet xd cdng khai), dupc cho la nhim bio ve bi mat va 
uy rin cho cac ben tranh chip. Tuy vay, EVIPA da quy dinh theo hUdng 
vi|c xet xd trgng tai la cdng khai, trd mdt sd trUdng hpp ngogi le.-^ VI vin 
dl nay, dd khic vdi nguyin tac tmyIn thdng vl sy bi mit cua xet xa trpng 
tai, EVIPA thuc ra chi n ip tyc each tilp cin caa UNCITRjyL. va cac quy 
djnh vl viec minh bgch hda thdng tin vu kien diu dupc EVIPA vien din 
tdi Bd nguyin tic v l rinh minh bgch cua UNCITRAL (The UNCITRAL 
Transparency Rules). Cic quy dinh vl rinh minh bgch trong xet xd trpng tai 
cda UNCITRAL vdn dupe cho la cin thilt trong xet xd cua trgng tai ISDS 
bdi le cac vy viec nay thadng la mdi quan t im chung cda cdng chung khi ma 
chdng Hin quan tdi tiln thu l caa ngUdi din va cac vu kien thudng hen quan 
tdi cac vin dl thudc vl tii nguyin thiln nhiln va mdi tnidng." Tuy viy, vi|c 
minh bgch hda cd thi tao ra nguy cO ddi vdi Vilt Nam se phai hdng chju 
nhilu vy kien theo hieu ang domino khi cac sai sdt, vi phgm ddi vdi nha diu 
tu dupc cdng khai trong cac vy kien qua khd hay hien tai se tgo "niim tin" va 
"ddng lyc" cho nhUng nha dau tU khac tilp tuc khdi kien. Nhin d khia canh 
ngupc lgi, mdi nguy cd dd cd thi se la dp luc dl Nha nUde Viet Nam sdm ra 
soat, hoan thien manh me hOn naa phip lu^t vl diu tU nUdc ngoii cUng nha 
vi|c thyc thi phip lugt vl linh viic nay. 

Quy dinh vl kha ning nhgn tai trd td ben thd ba la mdt quy dinh mdi 
cda EVIPA so vdi nhilu hiep djnh trade dd, bao gdm ICSID va CPTPP, 
cflng nha so vdi UNCITRAL. Cu thi la mdt ben tranh chip cd quyin 
nhin tai trp cda ben thd ba vdi yen ciu: ben dd phii thdng bao den ben 
tranh chip cdn lgi va Tda trpng tai cap sP thim hoac Chd tich Tda trgng 
tai ci'p sd tham v l sa hien hau va ban chit cua thda thuan tai trp, ten va 
dja chi cda ben thd ba tai trp. Thdng bao nay phai dapc gdi cung ldc vdi 
dOn khdi kien hoic trong tradng hdp thda thuan tai trp dapc ky kit hgjc 
vi|c tirp cip, hd trd dupe thyc hiln sau thdi dilm ndp don khdi kien.-^ Du 
ed quan dilm cho ring cd ch i nay se hd trp td't hdn cho nha dau tti nrong 
qua ttinh khdi ki |n, Nhdm cdng tac thd III cua UNCITPJ^L nhin dinh 
Cd chi tai tro cda b in thd ba tao ra sy bit binh ddng giaa Nha nUdc va nha 

DiSu 3.46, Chuong III, EVIPA 
https://uncitial,uii,org/en/texts/arbitnicion/transparency/faqs, tmy cjp n ^ y 

07/03/2020. 
Difeu 3 37, Chddng III. EVIPA. 

https://uncitial,uii,org/en/texts/arbitnicion/transparency/faqs
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diu ta (nhi diu ta, cha khdng phai nha nade tilp nhan diu ta, thadng se 
dupc nhin tai trd cda ben thd ba).̂ '̂  

5. T h u c thi phan quy^t t rpng tai 
Khi cd cd sd dl kit luin rang bi |n phip ma mdt ben ap dyng la vi phgm 

cac dilu khoan Hen quan, Tda trgng tai cip sd tham se ra phan quylt tgm thdi 
va yeu c^u ben vi phgm bdi thadng bing tiln va/hdic hdan tra tai san cho 
nguyen don.^ Trong thdi hgn 90 ngay, nlu cic ben khdng cd khang cao, 
phan quylt tgm thdi se trd thanh phan quylt cudi cdng. 

Phin quylt cudi cung (bao gdm ca phin quylt cda Tda trpng tai sO 
thim va Tda trpng tai phuc tham) phai dapc cac ben min thd, khdng dagc 
khang cao, ra soat, bii bd, huy bd hay bit ky bi |n phap saa d(5i nao.^' Vdi 
quy dinh nay, EVIPA nhin mgnh hdn gia tri phap ly cua phan quylt cudi 
cung so vdi ICSID va CPTPP. ICSID va CPTPP (trong tradng hpp phan 
quylt cudi cung theo ICSID) cho phep kha nang saa ddi, huy bd phan 
quylt ." Tuy vgy, viec saa ddi phan quylt theo ICSID chi trong tnidng hpp 
cd tinh tilt mdi" va cic cin c\i di hay bd phin quyet diu khdng Hen quan 
tdi vi |c mau thuin trong giai thich quy dinh cua hiep djnh dau ta ma chi 
la cac sai sdt vl td tung hoac hdi ddng khdng dua ra can cd cho phan quylt 
cua minh.^^ Theo EVIPA, hai ben cam kit cdng nhgn va cho thi hanh phan 
quylt cudi cung tren lanh thd cda minh nhu phin quylt cudi cung cda Tda 
in qudc gia.̂ ^ Theo dd, phan quylt cudi cdng cda h | thdng tda trpng tai 
EVIPA cd gia trj phap ly nhu phan quylt cudi cdng cua Tda an qudc gia. 
Diy la mdt cam kit rit cao vl gia tri phap ly cua phan quyet cua trpng tai 
diu tu, vdn chua tdng cd trong md hinh trpng tai diu ta truyin thdng. 
Tuy viy, Viet Nam dapc danh cho giai dogn 5 nam chuyin tilp rinh td khi 
Hilp dinh co hieu lac hoJc thdi gian dai hdn do Oy ban quylt dinh, trong 
thdi gian dd nlu Viet Nam la bi ddn thi vi^c cdng nhan va cho thi hanh 
phan quylt trpng tai se tuan theo Cdng Udc New York nam 1958 caa Liln 
hpp qudc vl cdng nhin va thi hanh quylt dinh cda trpng tai nade ngoai.^'^ 
Nghia la trong thdi hgn nay, phan quylt vin cd thi dapc xem xet lgi hay 
buy bd. EVIPA cang quy dinh rd la bi |n phap bao hd ngogi giao khdng 
dapc phep ap dung trd tnidng hgp mdt bin khdng thyc thi phan quylt 

https //w\vwuncitral.org/pdfi'english/workinggroups/wg_3/WGIII-34tb-5ession/930_for_ 
tbe_website,pdf, doan 57, truy cap n^y 07/03/2020, 

Difeu 3.54(1). Chudng III, EVIPA. 
Difeu 3-57, ChdOng III. EVIPA. 
Difeu 51 va 52, ICSID. khoan 9 Difeu 9,29,CPTPP. 
Difeu 51, ICSID. 
Difeu 52 1, ICSID 
Difeu 3.57 (2), ChdOng III. EVIPA 
Difeu 3.57(3)(4). ChdOng III, EVIPA 
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cudi cung cua tirgng tai.^' Quy dinh nay cOng tUPng ta nha ICSID va cic 

cd chi giai quylt tranh chip diu tU khac. 

Kit lu$n 

EVIPA da thilt lap he thdng tda trgng tai diu tu thudng tryc, hai cip 

trong cd chi ISDS v6n dapc coi la each tilp cin mdi ddi vdi bao hd diu ta 

nhflng nim ^ n diy cda EU. Theo Idi cua Cao uy thaong mgi EU CeciHa 

Malmstrom thi "Bdng cdch kiin tgo M thing gidi quyit tranh chdp [ISDS kiiu mdi] 

hogt ddng nhu mdt tba dn qudc ti, su thay ddi do se bdo ddm rdng cdc cdng ddn cd thi 

tin c4y vdo hi thdng ndy died duac nhang phdn quyit cdng bdng vd khdch quan".^^ 

Nhang ddi mdi vl thu tuc khdi kiln, md hinh tda trpng tai, minh bach hda 

thd tyc trgng tii, tai ttd cda ben thd ba va viec thyc thi phan quylt cho thiy 

EVIPA, vl mat ly thuyit, dang hadng tdi dilu dd. Dau viy, lieu he thdng tda 

trgng tai ISDS cd thi la cdng cu d l cac nha diu tu nade ngoai tryc lgi, gay ra 

nhilu khd khan cho nUde tilp nhin dau tii va nhOng ddi mdi trgng phUdng 

thdc ttpng tai cda EVIPA so vdi md hinh trgng tai diu tU tmyIn thdng cd 

mang lgi hi |u qua tren thyc te? Thyc tiln thyc thi EVIPA ttong tUdng lai bin 

se la ciu tra Idi thda ding nhit cho nhOng quan nggi nay. • 
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