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Tom tét
Phiong, didng tham nhang dang la yéu cdu cdp thich hi¢n nay tai Vigr Nant bai tdic hof aia tham whang
khong clil gdy 16 hai v Rinh 1€ ma con de dpa su 8n dinh v wat diinh i1, Trong thin gut qua mdc
din cd chl the phinig chang 191 pham di 1rién khas uhitie bign phap phong. cidg nhiong nth hins 191
phan tham whang tai Vit Nam dang didn bidss phuc sap. Enéu nay dio thdy hoar dgng phong, disig
tham nhang hign nay tai Viet Nam on boe 9 rhizgn han ché Ban vidh 1dp trung vio nhimg han ché
aia hoat dong phong, didng tham shimg trong thai guan qua, dng thot chi ra sthitng nguyér nhan aia
nhting han ché, tic d6 dé xudt cdc bign phap phong, chéng tham nhang trong tho: gian 16

Tit khoa: tham nhang, nhdn dign, phong chéng tham nhing

Abstract
Fighting aganst comuption is carrently an wigent requiresent in Vieam becanse hamfial effects
of comuption not only caust econonic danage but alco threaten polineal sability. In recent years,
althongh many measures have been implewented to prevent and fight agaist comuption, the situation
of camuption in Vietnam is complicated. This article foouses on the defects of anti-comuption activitics
int the past, and points ont the causes of these defects and proposes anti-commption medswres in the

near future.
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1. Nhan thuc chung v phong, chéng t6i pham tham nhang
Theo Dien 3 Luat Phong, chéng tham nhang nam 2018 thi tham nhung
[a hanh vi ctia ngudi ¢6 chiic vy, quyén han di Igi dung chtic vy, quyén han
d6 vi muc dich vu Igi. D& cu thé hoa khdi mém nay, Di¢u 2 Lujt Phong,
chéng tham nhang nam 2018 da li¢t ke 12 hanh vi bi cor la tham nhang.’
Khi 161 pham héa, B¢ Juat Hinh sy nam 2015 (stta déi, bS sung nan 2017)
chi quy dinh 07 ti danh tai Muc 1, Chuong XXIII Céc toi pham vé tham
nhong, bao gom Toi tham 6 ti san (Digu 353), Toi nhin héi 16 (Dieu 354),
Toi lam dung chuic vu quyen han chiém doat tai san (Pien 355), Téi i dung
chuc vy, quyen han rong khu thi hanth cong vu (Pigu 356), Toi lun quyen
T Drow 2 Lug Phong, chéng tham nhang nam 2018 quy dinh cic hanh v tham ohang bao gny
Bam 6. nhan hér 18, lun dung chiic vy, quyen han chigm doge i dn los dung: chue vy, quyen
han trong khi thi hanb cong vu. nlicm va vi vu 1gi. Jam quyzn trong Ku thy hinh cong vu.,
hiem o v v T I dung chue v, quyen han gly dnh huong d6) vé1 nguor khac dé muc loj.
4 mao trong cong tic vi vu lor, dua hé1 19, mér gidh hé 16 dé gidr quyet cong viee c0a co quan,
1 chutc, don vi hojc dia phuang v vy Tor: for dung chuie va. quyen han sis dung il phep i sin
cong vi vy loiz nhang nhidu vi vu loi; khéng thuc hign, thye hi¢n khong dung hoac khong iy
dis nhigm vu, cong vu vi vu lisi: o1 dung chue vo, quyen han dé bao che cho ngudi c6 hinh v
vi pham phdp Jugt v vu Jor: can e, can thigp tris phip ludt via viee giam <it, kiem . thanhy
. kiént todn. didu ma, truy 16, xet xu, thi hanh dn v los
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thu we phé chudn noi bo ciia EU va cic quéc gia thanh vien EU, theo mo
hinh nhu Hiép dinh Thuong mai ty do va Hiép dinh Bio ho diu s giva EU
vdi Singapore, ngly 26/6/2018, EU va Viét Nam thong nhit tich EVFTA
thanh hai hiép dinh: mot hi¢p dinh vé thusng mas ny do (vin goi la The EU-
Vietnam Free Trade Agreement (EVFTA), nhung phan dau i chi giw lai phan
w do héa dau o truc tiép nude ngoai) va mét higp dinh vé bio ho diu au
(The EU-Vietnam Investment Protection Agreement (EVIPA))." Hai hiep dinh nay
da ducc cic ben ky két vao ngay 30/6/2019 va duge Nghi vién EU thong
qua vio ngay 12/02/2020. Di vay, vé mat thu e phdp Iy thi vé phia EU,
EVIPA con phii dugc nghi vién ciia 27 qudc gia thanh vién EU théng qua.

EVIPA dua ra 3 phuong thiic gidi quyét mranh chip giaa nha diu tt eude
ngoai va nudc tiép nhan diu ar nyg giai quyét manh chip (gom thuong lugng
va hoa gidi), tham vin va orong ta. Trudc khi stf dung cic phuong thuc khic
dé gidi quyér manh chip dau ru, EVIPA khuyén nghj cic bén nén ty giai
quyét tranh chdp (anricable resolution) bing dam phin hoic hoa gidi. Quy dinh
nay tuong ty nhu quy dinh tai Hiép dinh D& tic toan dién va tién bo xuyén
Thdi Binh Duong (The Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP)), chi khic [2 EVIPA khong dé cip phuong thitc moi
gidi (good offices) nhu trong CPTPP. Viéc ty gidi quyét tranh chip nay dugce
khuyén khich dp dung & bat k¥ thoi diém ndo, ké ca khi dang gidi quy€t tranh
chip theo cde phuong thiie khdc.? Quy dinh nay sé to cg hoi t6i da cho vige
¢6 dugc phuong dn gidi quyét tranh chip trén co s6 dong thudn cia hai bén,
it d6 g0 thuan Igi cao nhit cho viéc thuc

Khi cic bén manh chdp khong thé ar gidi quyét ranh chdp, nha dau
i nudc ngoai cd thé g yéu cau tham vin cho nha nudc uép nhan diu w
ve bién phdp vi pham. Khdc véi Cong udc vé gidi quyét tranh chip dau
gita nha nude va cong dan cia nude khdc (The Convention on the Settlement
of Investment Disputes between States and Nationals of other States - ICSID)), thua
cuc tham vin ong EVIPA 13 tht toe bie bude mide khi nha diu tu nudce
ngoai nop don yéu cau gidi quyét tranh chip bing trong tai. Quy dinh nay Ia
tuong ru nhut trong CPTPP.? Yéu ciu tham vin phdi ddp ung cic dieu kign
vé thisi gian: i) rong vong 3 nam sau khu nguyén don nhén thiy bién phip do
nudc ti€p nhin dau ws dp dung vi pham quy dinh vé bio ho diu tf nhu quy
dinh 6 Chuong 2 EVIPA va gy ra thi¢t hai cho nguyén don; 1) trong vong
2 nam sau khi nguyén don it don kién khoi trong tai hay Toa 4n trong nudc
va trong mei miong hgp khong muén hon 7 nam ké tie ngay nhan thdy bi¢n
phip vi pham do nudc tiép nhin diu tu dp dung va thiét hai do bien phip

" hupy/sne curopar.curopa eu/legslative-train/theme-a-balanced-and-progresive-trale-
policy-to-h global fil wan-fa. truy c3p I cuds ngav 02/03/2020

¢t Dy 32, Chuong Ill, EVIPA

Y Piu9.19. CPTPP
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ndy gdy ra. Tham vin phii dugc tién hanh rong vong 60 ngay ké tit ngay
yeu ciu tham vin, trif khi cic bén c6 théa thugn khdc.* Néu vigc tham vin
thit ba thi nha diu tu nudc ngoai méi ¢6 thé sit dung phuong thuc trong ti
dé gidi quyet ranh chip.

Viéc EVIPA khuyén khich cdc bén stt dung phuong thitc ny gidi quyet
wanh chip ¢ bit ky thoi diém nao cong nhu viée bit buoe phit tham vin
mudc khi kién ra trong tai la tuong thich vai xu thé chung trong cdc di¢u udc
qude t€ v& dau . Tinh dén 01/12/2018, wong 3.340 ditu udc quéc té v
dau i da dugc ky ket chi hiu hét déu c6 quy dinh v thuong lugng va tham
vin.® Quy dinh nay ciia EVIPA cang gidp cdc bén tranh chip cé thé cé duoc
mot giar doan “ha nhigt” xung dot nhim gidi quyét “eém thim” va hieu qua
nhit vu viec tranh chdp.® Mac dir viy, cdc quy dinh phdp luat wong nudc cua
Viét Nam vin chua minh thj quyén han, trdch nhiém cta cic co quan lién
quan, quy trinh thuong lugng, tham vin dé dat hiéu qua cao trén thyc (€.
Quyét dinh 8 04/2014/QP-TTg ngay 14/01/2014 ctia Thit eudng Chinh
phud ban hanh Quy ché phéi hgp trong gidi quyét tranh chip diu nr qudc t&
(sau diy goi I Quyét dinh 56 04) chi mdi dua ra mot vai quy dinh khi sd sai,
chung chung v& cdc phuong thuc giai quy¢t tranh chip nly.

2. Khéi kién ra trong tai, quy tic t6 tung trong tai va luat dp dung
2.1. Khoi ki¢n va trong tai

EVIPA quy dinh trude khi khéi kién ra mong tai thi nguyén don phii
gt théng bdo y dinh khéi kién. Néu manh chap khong dugc gid quyet trong
vdng 90 ngay ké tif ngdy yéu ciu tham vin, nguyén don c6 thé gui thong
bio vé y dinh khdi kién cho nudc 5ép nhin diu wi hén quan: Vier Nam,
EU hoic nudc thanh vién EU. Trong trudng hop thong bdo dugc gui dén
EU, EU phai xdc dinh ro tu cch bi don la EU hay nudc thanh vien EU va
i 161 nguyen don trong thai han 60 ngay ké ti ngiy nhin théng bio ve y
dinh khi kién ctia nguyén don.” EVIPA yéu ciu phii c6 thong bio vé y
djnh khdi kién a quy dinh mdi so vi ICSID va CPTPP. Quy dinh nay dugc
cho 1a sé tz0 thuin Igi cho nudc tiép nhin diu ar ¢6 ché thiy mude nguy co
¢in k& ctia viec by kién dé digu chinh cho phit hgp crong qué inh tham vin
hoic ¢é thai gian cho viéc chuin bi tham gia vu ki¢n. Tuy nhién, thic tién
Viét Nam cho thdy, nhieu trusng hop nha diu ts nuée ngoai gifi thong bio
¢ dinh khai kién chi yéu mang tinh chit “de doa”, “gay dp luc” cho Nha
nude dé giai quyét nhanh, ¢6 lon cho yéu cau cia nha dau af hon la thuc sy
! Digu 3.30, Chuong 111, EVIPA
* Ten Anh Tufin and Trinh Hii Yén, Phap hidr Vit Nam o¥ dé n naee ngodi, g quyt trarth

dhdp dis 1t quekt 1€ mong dhioi ke d6i moi, Nxb. Chinh i qudc gia Suf thit, 2020, m. 205.
¢ Johan Billict, Intemational Iwestment Abitration: A Practical Haudbook,  Maklu

Publishers, 2016, tr. 60.
' Pidu 3.32(2). Chuong 111, EVIPA.
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mong mudn khér ki¢n* Vi vay, din khong chinh phu nao mong mu6n bi
khéi kién, viéc xtt ly va viéc mén ¢ s6 théng bdo y dinb khai kign phai duge
tién hanh nhanh chéng nhung cang doi hdi sy cin rong tf phia cdc co quan
chiic nang cta Viet Nam. Dé gitip cho vige giai quyét vu viée ¢6 thé diie
diém trudc khi bj mang ra mong ti thi viée xay dung va thyc thi hiéu qui
o ché phdng ngita tranh chip ISDS cia Vigt Nam la rit can thiét. Tuy the,
phidp ludt hién hanh cia Vietr Nam va viée thyc thi phip luat vé vin de nay
van con han ché. Ching han vi¢e thanh lip cdc Nhém chuyén gia vé 1ISDS
dir da duge d@ cip mong Quyét dinh s¢ 1063/QD-TTg ngay 14/6/2016 cia
Thu niéng Chinh phu phé duyét De dn ning cao nang luic cho doi ngo cong
chiic, vién chuc cic bo, nganh. dia phuong vé phap ludt quéc € va gidr quyet
tranh chip diu tu qudc t€ giai doan 2016 - 2020 nhung hi¢u qua cua vige sif
dung cic Nhém chuyeén gia nay wén thuc t€ con kha mg nhat. Cong tic dao
120, boi dusng kién thiic, ky nang phong ngira tranh chip ISDS cho doi ngn
cin bo dir da dugc thyc hién rong may nam gin day nhung chua du dé o
su chuyén bién rd rét vé trinh d6 chuyén mon, ky niang gii quyét tranh chip
ISDS cta doi ngu cin bo ¢ lién quan.

Neéu ranh chip khong thé gidi quyét rong vong 6 thing k¢ tif ngay yéu
cau tham vin va it nhat sau 3 thang ké it ngay guii thong bio vé y dinh khéi
kién thi nguyén don c6 thé nop don khéi kien dén Toa rong tai so thim
(Tribunal). Bing cam két vé vin dé khéi ki¢n r wong tar trong EVIPA, Vier
Nam vi EU coi nhut da chip thuan viéc ¢6 thé bi kién bdi cic nha diau n cua
ben thanh vién kia ra Toa trong tai so thim theo co ché [SDS. Vi viy, nha
diu i ¢6 thé khai kién ra Toa trong tai so thim cia EVIPA mot cich don
phuong ma khong cin sy chip thuan cta Viée Nam hay EU. Quy dinh ve
don phuong khéi kién va thoi han dé khdi kién tinh tr ngay yéu ciu tham
vin cua EVIPA i giong nhu CPTPP.

Majc du viy, EVIPA cang dua ra cic quy dinh dé han ché viéc lam dung
co ché gidi quyét bing rong tai ciia Hi¢p dinh. Cu thé la cic quy dinh vé
viéc tit chéi trong cac tmudng hop nhu? (i) vio thoi diém nha dau ne tép
nhjn quyen so hitu hoac quan ly khoan diu it bén quan tranh chip thi manh
chip da phit sinh hodc nha diu tu biét ro sé phdt sinh tranh chip nhung nha
dau it vin Gép nhin vai muc dich chu yéu la dé khiéu kien; (ii) khiéu kien
cia nha diu ry ro rang khong 6 gid o phip ly; (iii) don khiéu kién cva nha
diu u khong phii fa ve vin de phip ly. Cang theo EVIPA, nguyén don sé
khong dugc kién ra Toa trong t so thint cia EVIPA néu nhu di ¢6 don
ki¢n dang dugc thu ly tai Toa dn hodc co quan tai phin hanh chinh rong

Tew Anh Tuin (Cha hiem d2 1), Co ohé g quye trani chdp g nha di 1 s mgod v

Nha ey Uit Nom va d xudi cac b phap phing ngua. Bio cio Két qua de nghi¢n cuu khoa

hoc cap Bo (36 Tu phap). Ha Noi. 2017, tr. 91
“ Ditu 3.4} - 343, Chuong 1L, EVIPA
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nudc hay quéc t€ lién quan tdi cung bién phdp vi pham hay cuing vé thi¢t
hai, trif phi nguyén don nit don ki¢n & cdc Tda 4n/co quan i phin hanh
chinh d6." Quy dinh nay Id tuong ty véi mot s6 hiép dinh thuong mai song
phudng ciia EU nhu Higp dinh Kinh t¢ va thuong nyi toan dién giva EU va
Canada (EU-Canada Comprchensive Economic and Trade Agreement - CETA)"
hay CPTPP." Gidi han lya chon cd quan giai quyét tranh chip wong EVIPA
nhu trén nhim logi bd cdc thu tuc 18 tng song song, qua d6 trnh lang phy
chi phi tranh tung va sy bt dong trong cic phdn quyét. Nhu vy, dé teinh
viée b khéi ki¢n tai trong tai ISDS ciia EVIPA thi cic qudc gia cin nang
cao tnh hi¢u qud, hdp din cua viée gidi quyét mranh chip tai Toa dn, rong
i trong nudc. Digu nay 1a yéu cau hét sitc buic thidt déi vai Vier Nam khi
théng ke cho thdy, chua c6 vu ki¢n nao vé ISDS dugc giai quyét tai Toa dn,
trong tai trong nudc.
2.2. Quy tdc t6 tung trong tai va ludt dp dung

Theo EVIPA, viéc xét xit ctia Toa trong ta so thim c6 thé wan theo
mot trong 4 quy tic t6 tung sau:" (i) ICSID; (1) Bo quy tic phy trg cia
Trong tai ICSID; (i) Bé quy tic trong thr cta Uy ban Luit Thuong mai
quéc & cia Lien hgp quée (UNCITRAL); va (iv) cdc quy tic khdc do hai
bén thda thuan. Cdc quy tic may phai duge 4p dyng ciing vdi cdc quy dinh
trong EVIPA cong nhu bdi cdc quy tdc dugc chip thuan bsi Uy ban (the
Committee)', Toa trong tai so thim hoic Tda trong tai phtic thim (Appeal
Tribunal). Dby EVIPA quy dinh khd tuong dong vér CPTPP, nhung vdi quy
dic (3) va (ii) thi CPTPP chi cho phép lua chon khi cd bi don va quéc gia cta
nguyén don déu 13 thanh vién ctia ICSID. Thu muc lam vige cia Toa rong
i phuc thim do chinh Toa nay soan thio nhung phai dim bo sy wong
thich vi cdc quy dinh trong Muc B Chuong 111 EVIPA (quy dinh vé ISDS)
va Phy luc 13 (Thu tuc lam viéc ctta Toa trong cai phic thim). Trong vong
1 nam tit ngdy EVIPA ¢6 hiéu lyc, Chi tich Tda trong tai phuc thim phai
minh duy thio Tha tuc lam viéc cda Toa trong tai phic thim cho Uy ban
thong qua. Néu bin di thdo khong duge Uy ban thong qua trong vong 3
thing ké cif ngay trinh, Chu tich Toa trong tai phuic thdm phai sta ddi bin du
thdo nay va trinh lai len Uy ban. Bin du thdo Tha tuc lam viée da dudc sua
déi sé duge xem Ia duge thong qua néu Uy ban khong tif chéi wong vong 3
thing ké tif ngay trinh. '
" Didu 3.34(1), Chuong [11, EVIPA,
" Ditu8.24, CETA.
" Bitu 9.21,CPTPP.
" Didu 333, Clurong 111, EVIPA. X
" Uy ban (Conmntree) gom cic dai dign etia EU va Vigt Nam, hop méi nam 1 Rin., teis phi dwoc

Uy ban quyét dinh khic di, hotc rrong msong hop khin cip theo yéu ciu cia it nhdt mot

rong cic bén (Didu 4 1, Chuong IV, EVIPA).
" Didu 3 39(10), Chuong 111, EVIPA.
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Ve lugt dp dung dé gidi quyét tranh chip, niong ry nhat CPTPP, theo
quy dinh cua EVIPA, khi xét xu Toa trong tai s thim va Tda trong tii phuc
thim s¢ dp dung cic quy dinh cia Hiép dinh nay, cdc nguyen tic cua luae
qudc t& c6 thé dp dung cho cdc bén, c6 tinh 31 phip ludt nét dia cua bén
tranh chip véi tnh chdt nhu Ia sy kién thuc e

3. He théng toa trong tai thusng truc, hai cdp xét xui
Khic v6i mo hinh trong tii truyén théng gidi quyé€t I1SDS 6 cdc hiep

dinh trudc day vén 1 trong tal khong thudng truc (ad-hoc tribunal) va chi xét

xtt mot fan, diém néi bat va giy nhigu tranh luin trong cic hiép dinh gia EU

voi cdc nudce thoi gian gan day 13 moé hinh hé thong toa rong cai thusng i

vt hai cip xét xit. Cu thé Ia hé théng toa trong th ISDS bao gom Toda rong

tai so thdm va Toa trong tai phiic thim. Mo hinh wong tai ISDS nay dugc
khéi xudng bei EU," da dugc ghi nhan trong CETA, Hi¢p dinh bio ho diu
at gita EU va Singapore (The EU-Singapore Invesment Protection Agreement

(EUSIPA))™ va EVIPA cing khéng phai la ngoai lé.

Toa trong tai so thim ta cg quan thudng triuc bao gom 9 ong tai vién
dugc bé nhiem bai Uy ban. Trong d6, 3 trong Qi vién 1a cong dan cic nude
thanh vién EU, 3 trong tai vién la cong din Viét Nam va 3 trong tai vién la
cong dan nudc thy ba. Uy ban cting sé quyét dinh ting hoac gidm s6 lugng
trong ti vién theo boi s¢ cia 3 va ddm bio ¢ ¢fu néu trén. Cic trong tai
vien ¢6 nhi¢m ky 4 nam, Chu tich vi Phé chu tich Toa trong tii so thim ¢4
nhigm ky 2 nam."” Cic trong tai vién cta Toa trong tai sd thim phai ¢6 kién
thiic chuyén siu ve cong phip qudc t€ va duge ki vong c6 thém kien thuc
trong cic linh vyte cu thé nhu luje daw e quéc €, luae thuong mai quée o,
gidi quyet tranh chip lien quan cic higp dinh thuong mai va dau s quéc té.
Khi c6 don khéi kién, trong vong 90 ngay, Chu tich Toa trong tai so thim
chi dinh 3 trong tai vién tham ga gidi quyét ranh chip. Trong d6 1 mong
tai vién 12 céng dan EU, 1 trong tai vién la cong dian Viét Nam vi 1 trong
tai vien 1a cong dian muedc thit ba. Trong tai vién Ja cong din nude thit ba se
1a Chv dch Hoi ddng. Cdc bén cang 6 thé théa thuan tranh chip duge gidi
quyét béi 1 mrong tai duy nhat 1a cong din nudc thd ba do Chi tich Toa
trong ta so thim lya chon.

' Pitu 3,42, Chuong [11. EVIPA; Dieu 9.25, CPTPP.

v Mo hinh ndy duoc dua ra trong Bin dé xust cho Hi¢p dinh Thuong ma wi do Xuyén Pai Tay
Duong (Transatlansic Trade and Investonens Parinership (TTIP)), nhung dim phin TTIP den nay
vin chua két thic Kb CETA két thic dwn phan (nam 2014) thi vin s dung mo hinh 1SDS
Kicu ca. chi dén thing 2/2016 Kl ket thic ra soit phip ly (s khi EVETA vi EVIPA d két
thic dam phdn), EU vdi Canada mdi ruyén b6 thay déi tir mo hih ISDS kiéu ca ang mo
binh 1SDS %iéu md.

"~ EUSIPA duigc ky thing 10/2018, duoc Nghi v¢n EU phé chudn vao thing 2/2019 va vin dang

rrong qud tinh chd nghi vien cic quéc ga thanh vien EU phe chutn
¥ Pitu 3.38. Chuong 111, EVIPA



LUAT QUOC TE 89

Khic vdi ICSID va CPTPP, theo quy dinh cia EVIPA, phin quyét
ctia Toa trong @i s6 thim cé thé bf khing cdo lén Toa trong tr phuic thim.
Toa trong ta phic thim 1A co quan thudng myc dugc thanh lap dé gidi quyét
khing cdo déi véi phdn quyét ciia Toa trong tai s6 thim. Toa trong tai phuc
thim bao gom 6 trong tai vién do Uy ban bé ntugin véi nhitm ky 4 nam,
trong dd 2 trong tai [ cong dan EU, 2 trong tai la cong dan Vit Nam va 2
wong ti la cong din nudc thit ba. Chu tich va Phé chu tch Toa rong Qi
phiic thim ¢6 nhigm ky 2 nam. Uy ban c8 thé ting hoic giam sé thanh vién
Toa trong i phuc thim theo boi s& cta 3 va bio dinmi co ciu nhy men?
Cdc thanh vién Toa trong tar phiic thim cong can ¢ nang lyc chuyén mon
nhu yéu ciu d6i vdi thanh vién Tda trong i so thim. Cic bén tranh chip
¢6 thé khing cdo lén Toa trong tai phiic thim trong thai han 90 ngay ké tir
ngay Toa trong i so thim ra phdn quyét.? Ddi voi mdi tranh chip, s6 higng
wong ti phiic thim tham gia gidi quyét tranh chip 13 3 wong ti vien, ong
d6 1 trong ti vién la cong dan nudc thanh vién EU, | trong ti vién la cong
din Viét Nam va 1 trong tai vién la cong dan nude thit ba. Chu tich Toa
ong & phic thim lya chon trong ti phuc thim tham gia hoi dong xét xu
khdng cdo trén co s@ luan phién vi ngiu nhién, dam bio cic bén déu c6 co
héi ngang bing nhau. Viéc xét xir phiic thim khong kéo dai qué 180 ngay,
trong trudng hop dac biét ¢ thé kéo dai nhung khéng qud 270 ngay.? Toa
mong tai phic thim c6 thim quyén xem xét 3 vin de: (i) Toa trong tai so
thfm ¢6 sai s6t trong gidi thich hodc 4p dung phap luat hién hinh; (i) Toa
mong i so thim cd sai sot trong ddnh gid cdc tinb tiét, bao gdom ci sai sét
wong dénh gid phdp luit quéc gia cé hén quan; hode a (i) nhing can cu
khing cdo dugc quy dinh tar Préu 52 cua ICSID, trong chimg muyic chiing
khong thu¢c 2 musng hop xén.?

Viéc dua ra mo hinh h¢ théng toa tong tai thudng mic, hai cip, loai bé
quy?n at do lya chon trong tai vién cta nha diu nr va logi bo quyén lya chon
trong i vién tryc tiép cho ting vu ki¢n cta nhi nudc (nhi nudc cé quyén
d@ ctt trong i vien thong qua co ché bd nhigm cua Uy ban, nhung khong
6 quyen lya chon trong tai cho timg vy viéc cu thé) cua EVIPA dugce ky
vong Ia sé khic phuc nhing ton tai di va dang hi¢n huu trong mé hinh trong
tn d2u rs cruygn théng. Thuc € cho thiy & cdc hi¢p dinh di theo mo hinh
trong tai diu tuf truyen théng thy chi c6 mét s6 trong tn vién nhat dinh dugc
chi dinh nhigu [an va cic trong tai vién thudng la cong dian cta cic nudc
pbuong Tay. Ching han, theo théng ké ciia Hoi nghi Lien hop qudc vé
thuong mai va phdt trién (United Nations Conference on Trade and Development
~ Ditu 3.39, Chuong 111, EVIPA.

" Pidu 354, Chuong 111, EVIPA

2 Didu 3.54(5), Chuong 111, EVIPA.
¥ Ditu 3.54, Chuong 111, EVIPA
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- UNCTAD), tif nm 1987 dén nam 2017, wrong khoang 500 wong tai vién
dugc lua chon thi hau nhu hon mot mia chi dugc lua chon gidi quyét khoing
han 1 vu, mot $6 it rong ta dugc lya chon gidi quyét trén 30 vu va chi ¢
3 mong tai vién dugc Iya chon gidi quyét hau hét cdc vu. Cong theo théng
ké nay, chi trit mét trong tr vién con lai tit ca trong tai vién dugc lua chon
déu Ja cong dan cua EU hojc cde nude Bic My.* Di¢u nay dit ra nhing lo
ngai ve tinh én dinh, khich quan vi hi¢u qud cda mong tai rong gidi quyét
vu vige. Viec EVIPA thi¢t lgp cdc toa trong ti thutdng tmic vor s6 it trong i
vién thudng xuyén duy mi cé thé logi bo dugc lo ngai nay. Mo hinh rong i
truyén thdng cho phép t do hva chon trong tai vién cang dat ra lo ngai ve
trinh do phip luat cua rong tai vién cong nhu sy hiéu biét cia trong tai vién
d6i véi mor trusng diu wr ctia nha nudc tiép nhin dau ar. Nhit a sy ns do
Iua chon trong tar vien dudng chi phit hgp véi bdi canh rong ti thuong mai
quéc €, ma khong phit hgp vdi trong tar dau nr qudc t& vén phai xent xét cic
vin deé du khéng hoin toan Ia lude cong thi it nhit cang la s pha oon giva
ludc cong va ludt e.2® D€ khic phuc digu nay, EVIPA da dat ra cic tiéu chudn
nhit dinh vé minh d¢ chuyén mén cia rong tat vién nhu da néu ¢ trén cong
nhu quy dinh vé quyén b3 nhiém trong tai vién cua Uy ban va quyén lya
chon trong tai vién cho titng vu viée cu thé cua Chu gech Toa trong tai s
tham/phic thim. Co ché rong tai thudng e, hai cip khd tiong at véi co
ché gidi quyét manh chip ciia WTO cong nhim tao ra co héi khic phyc cdc
sai s6t cua trong tai ¢ fan xét xif dau tién - didu vén khong ¢6 rong mo hinh
trong tai dau tu rruyén théng chi xét xit duy nhit mor lin. Viée duy i danh
sich cdc trong tai vién phuc vy toin thai gian cho hoat dong ciia Toa trong
i 5o thim hay phtic thim v uhin hiong ¢6 dinh hang thing trong EVIPA
cang dugce ky vong sé dam bio sy tin tdm, khich quan ciia ttong tai vien va
nhit quin rong quan diém xét xif vé tiing vin dé anh nét hay phdp ly tuong
nf cda cdc vy tranh chip. Tuy vdy, khic voi EU, vdi mét nude con it kinh
nghi¢m trong gidi quyét ISDS nhu Vi¢e Nam, moé hinh toa ong i thuong
enyc hat cip sé dac ra chich thiic nhin tien d6i vor viée lya chon trong i vién
cda Vigr Nam tham gia hé thng toa rong tit EVIPA. Thich thuc khong chi
I3 viée cin sém cu thé hda cde néu chi lya chon trong tai vién ma con viec
phii ¢6 chien luge, k€ hoach dao o, boi dudng bai bin dé 1o nguon trong
i vién du minh d¢, uy tn tham gia vio cic toa rong tai EVIPA khi ma ren
thitc tién nhang nim qua, rong cic vy kién 1SDS Viee Nam deu phii thue
luat su nudc ngoal au vin.

# UNCTAD. “World Investment Report 2018 Investment and New Industrial
Policies™, 2018. hurps://unctad org/en/PubhcationsLibrary /wir2018 _en.pdf. tr.93,
truy cap ngay 08/03/2020.

> Jose E.Alvarez, “Is [nvestor-State Arbitration “Public™, Jauntal of tnscrmatioral Dispuse
Settlement 334, 2016, No. 7(3).
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4. Minh bach hoa thong tin vu kién va viéc tai trg ctia ben thu ba
cho vu ki¢n

Theo nguyén tic chung cia moé hinh trong @i diu e oruyén théng
(cong nhu m6 hinh trong tai thiudng mai) thi viec xét xu wong i fa bi mjt,
trir khi cdc bén tranh chip c6 thda thuan khic. Nguyén tdc nay di ton w1
fif Xa xua, tao ra sy khdc bi¢t 16n trong xét xif trong @i so véi Toa dn (vén
di vé nguyén tic Ia xét xit cong khai), duge cho Ia nhim bao ve bi mit va
uy tin cho céc bén tranh chip. Tuy viy, EVIPA da quy dinh theo hudng
vige xét xd trong ta 1a cong khai, it mot s6 rusng hgp ngoai 16.% Ve vin
de nay, dut khdc vdi nguyén tic truyén théng vé sy bi mat cia xét xit rong
tai, EVIPA thyc ra chi nép wic cdch tiép can cia UNCITRAL va cic quy
dinh v& viéc minh bach héa thong tin vy kién déu duge EVIPA vién din
tdi B nguyén cic vé dnh minh bach cia UNCITRAL (The UNCITRAL
Transparency Rules). Cdc quy dinh vé tinh minh bach trong xét xif trong tai
cta UNCITRAL vén dugce cho Ia cin thiét trong xée xtt ciia erong i ISDS
bai & cde vu viéc nay thusng I mdi quan tim chung ctia cong chiing khi ma
chung lién quan t8i ti&n chu€ cua ngudi dan va cdc vy ki¢n thudng bén quan
161 cdc vén dé thudc ve ti nguyén thién nhién v moi rudng.?” Tuy viy, viéc
minh bach hda ¢ thé tao ra nguy cd ddi vér Viet Nam sé phai hing chiu
nhi¢u vy kién cheo hiéu vng domino khi cdc sai sét, vi pham d6i vdi nha dau
et duge cong khai trong cidc vy kién qué khit hay hién tai sé tao “niém tin” va
“dong lvc” cho nhing nha diau tu khdc tiép tuc khai ki¢n. Nhin 6 khia canh
ngugc lai, mai nguy co dé ¢6 thé sé la dp hitc dé Nhi nude Vit Nam sém ra
sodt, hoan thién manh mé hon nota phép ludt vé dau nr nude ngoas eong nhu
viéc thuc thi phap luac ve linh vire nay.

Quy dinh v khi nang nhin ti trg tit bén chu ba la mot quy dinh mdi
cia EVIPA so véi nhitu hiép dinh trude do, bao gom ICSID va CPTPP,
cang nhu so véi UNCITRAL. Cuy thé la mot bén tranh chilp c6 quyén
nhin i trg ctia bén thu ba vér yéu cau: bén dd phdi thong bio dén bén
tranh chip con lai vd Tda trong tai cip so thim hojiic Chod deh Toa rong
tat cip 5o thim v& sy hién hitu va bin chit cta thoa thuin & trg, ©n va
dja chi ctia bén thit ba i trg. Thong bdo nay phii dude gii cling lic vdi
don khéi ki¢n hoic trong trugng hep théa thudn tar rg dude ky két hoac
viéc trg cip, hd tro duge thuc hién sau thai diém nop don khai kién.”® Di
¢6 quan diém cho ring co ché nay sé hd trg 6t hon cho nha diu ni rrong
qud tiinh khér kién, Nhém cong tic thi 11T ciia UNCITRAL nhan dinh
0 ché tai tre ciia bén tha ba tao ra su bit binh ding giya Nha nuide va nha
* Dizu 3.46, Chuong 111, EVIPA
7 lmps://unc)rm].n|).org/cn/rcxrs/nrb\n—.|uon/rnmsparcncy/faqs. tuy  Ap Ny

07/03/2020.
S Ditu 337, Chuong i1, EVIPA.
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dau tu (nha dau w, chu khong phai nha nude Gép nhan diu i, thudng sé
dugc nhan tai trg ctia bén thit ba).?

S. Thuc thi phan quyét trong tai

Khi ¢6 co 56 dé két lusn ring bi¢n phip ma mot bén ép dung 1a vi pham
cic digu khodn lién quan, Toa rong tai ¢ip so tham sé ta phin quyét tamn thoi
va yéu ciu bén vi pham bbi thusng bing tién va/hoic hoan i i sin cho
nguyén don.* Trong th& han 90 ngiy, néu cic bén khong cé khing cdo,
phidn quyét tam thai s¢ g thinh phin quyet cudi cung.

Phén quyét cudi cung (bao gdm ci phdn quy¢t ctia Toa rong tai s6
thim va Toa trong tai phiic thdm) phii duge cdc bén iin thy, khong dugce
khing cdo, ra sodt, bai bo, hay b hay bit ky bi¢n phdp stta d6i nao.* Vi
quy dinh nay, EVIPA nhin manh hon gid trj phdp ly cta phin quyét cudi
cung so véi ICSID va CPTPP. ICSID va CPTPP (trong trusng hop phin
quyét cuGi cing theo ICSID) cho phép khd nang sia déi, hiy bé phin
quyét.’? Tuy viy, viec sira dd1 phin quyét theo 1CSID chi trong trusng hop
¢4 tinh tiét mér? va cic cin e dé Iniy bo phan quyét deu khong lién quan
téi viéc mau thuln trong gidi thich quy dinh cia hiép dinh dau e ma chi
I3 cdc sai s6t vé t6 tung hodc hoi dong khong dua ra can cif cho phan quyét
ctia minh.** Theo EVIPA, hai bén cam két cong nbin va cho thi hanh phin
quyét cudi ciing trén linh thé cia minh nhu phin quyét cusi ciing cva Toa
4n qudc ga.® Theo d6, phin quyét cuch ciing coa h¢ théng toa trong tai
EVIPA c6 gid trf phap ly nhu phin quyét cuéi ciing cvia Toa dn quéc gia.
Day la mot cam ket rit cao ve gid tr phip ly cua phan quyét cda trong thi
dau i, vén chua tiing ¢6 trong mo hinh trong i diav e truyén thong.
Tuy vy, Viét Nami dugc danh cho giai doan 5 nim chuyén tiép tinh tif khi
Hiép dinh 6 hiéu lyc hodc tha gian dai hon do Uy ban quyét dinh, trong
thai gian dé néu Vier Nam B b don tht vi¢c cong nhan va cho thi hanh
phin quyét trong tai s¢ tuin theo Cong ude New York nam 1958 cua Lién
hgp quéc vé cong nhin va thi hanh quyét dinh cta rong tai mide ngoai.*
Nghia Ia trong thoi han nay, phin quyét vin ¢d thé duge xem xét lai hay
hdy bo. EVIPA cang quy dinh ro ha bi¢n phip bio ho ngoai giao khong
duge phép dp dung trit trusng hgp mae ben khong thyc thi phin quyéc

2 htrps /7www unaural.org/pdf/english/workinggroups/we_3/WGIHI-34th-session/930_for
the website.pdf, doan 57, truy cip ngay 0770372020, o=

*  Pida 3.54(b). Chuong I, EVIPA.

¥ Pitu 3.57, Chuong 111 EVIPA.

“ Pidu 51 va 52, ICSID, khoin 9 Dreu 9.29.CPTPP.

B P31 ICSID.

* Pieu 32 1,1CSID

% Pivu 3.57 (2). Chuong 111, EVIPA

*  Pitu 3.57(3)(4). Chuong 111, EVIPA
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cu6i ciing cta rong ti.*” Quy dinh nay cung tuong ty nhu ICSID va cdc
co ch€ gidi quyét tranh chip diu tu khdc.

Két luan

EVIPA da thiét lip he théng toa trong ti dau ry thusng e, hai cip
trong c6 ché ISDS vén dugce cor Ia cich tép cin mdi déi vdi bio ho dau wi
nhong ndm gin day cta EU. Theo lsi cia Cao 1y thusng mm EU Cecilia
Malmstrom thy “Bdng cdch kién tao hé thong gidi quyet tranh chip [ISDS kiéu mi)
hoat dgng nhu mgt toa dn qud (€, su thay ddi do s¢ bdo dam ring cdc cing ddn c6 theé
tin cfy vao h¢ théng nay dé c6 dugc nhang phdn quyét cong bang va khach quan”*
Nhimng déi mdi vé tha eac khéi kign, mé hinh toa rong tai, minh bach hda
thi tyc trong i, th trg cla bén thd ba va viée thue thi phin quyét cho thiy
EVIPA, v& mat ly thuyét, dang hudng td digu do. Diu vay, lieu hé théng toa
trong thi ISDS ¢6 thé [a cong cu dé cde nha diu ai nude ngoai eryc lgsi, gay ra
nhizu khé khin cho nudc tiép nhin dau ar v nhang déi méi trong phusng
thic trong @i ctia EVIPA so véi mo hinh trong i diu tu truyén théng co
mang lai hi¢u qua trén thyc 1&? Thuc tén thuc thi EVIPA wong niong lai hin
sé Ia ciu trd 101 thoa ddng nhdt cho nhong quan ngai nay. @
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