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Tom ti t 
Ngdy cdng nhiiu hip dinh thuong mgi tif do (free trade agreemetu - FTA), dge bi^t Id 
FTA ky kit trong thikf XXI, di cdp muc tiiu bdo v( mdi tnidng kem theo cdc diiu khodn 
quy dmh vi mdi tnidng n^m rdi rdc trong cdc chudng khdc nhau, Bdi viit ly gidi nguyin 
nhdn, tU cdc goc d^ kinh tc, chinh trf vd phdp ly, ddng sau xu hudng quy djnh cdc diiu 
khodn mdi trudng trong cac FTA - hi^ djnh md mgc tiiu chinh Id tg do hda thuang mgi 
giua cdc nudc tham gia. 

Til Idiba: hidp dmh thuang mgi tu do, FTA, quy d\nh mdi trubng, nguyin nhdn 
Abstract 

There are inaeasinglyfree trade agreements (FTAs), especially those catKluded in the twenty-
first century, speafying the objective of environment protection together ivith substantive 
environment provisions in various chapten. This paper sheds light on rationales, from 
economic, political and legal perspectives, behind the inclusion of environment provisions 
in FTAs of which tlie main objective is to liberalize trade among the participating states. 
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riep dinh thadng mai ta do (Jree trade agreement - FTA) la hi^p djnh 
1 muc tieu chiiih la ta do hda thaong mgi gida cic nade tham 

gia; tuy nhien, ng^y car^ nhifeu cac FTA, die biet la cac FTA ky k^t ttong 
thd? ky XXI, khAng dinh, trong phan Idi ndi diu, bao ve mdi tradng ndi ndng 
va phat tri^n bfen vang ndi chung la myc tieu cua cic hi$p djnh nay, ben 
cgnh mac tieu tvi do hda thadng mgi thuin tuy. Ngoai ra, cac FTA the' he 
mdi cang cd cac quy dinh cy th^ lien quan tdi mdi tracing nim rai rac tgi cac 
chudng khac nhau. Mgt sd hiep dinh thim chi con cd chaong ridng vfe mdi 
tradng hoic phat tri^n bfen vOng. ThUe te' nay cd the quan sat thay d cac FTA 
the'h^ mdi ma Hoa Ky, Lifen minh chiu Au (EU) va cic nade phat tiifen khac 
ky k^t, ching hgn nha FTA Hoa Ky - Mexicd - Canada, FTA giOa Hoa Ky 
va Han Qudc, FTA giaa Hoa Ky va Morocco, FTA giaa Hoa Ky va Pern, 
FTA giaa Hoa Ky va Singapore, FTA giaa EU va Han Qudc, FTA giaa EU 
va Nhit Ban, FTA gida EU va Singapore va gida EU va Viet Nam, va Hifep 
dinh D6i tic Toan dien va Tifeh bO xuyen Thii Binh Duong (CPTPP). C iu 
hdi d^t ra la tai sao cac qudc gia cd xu hadng daa cac difeu khoan mdi tradng 
\^o trong cac FTA? Bai vife't ly giai nguyfen nhin ding sau xa hudng nay td 
cac gdc dd kinh tfe, chmh tri va phip ly. 

Quan he dadi gdc dO kinh t^ sd dving cac cdng cy kinh tfe d^ phin ti'ch 
tic dOng cua thaong mai ddi vdi mdi tradng, trong khi dd quan hfe dadi gdc 
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do phap ly xem xet sii tac d6ng qua lai giaa quy dinh thuor^ mai va quy djnh 
mbi tnibng. Khia canh kinh t^ trong mdi quan h6 gicia hai vSn d& thilcJng mai 
va m6i tnlbng la cci s6 d^ hinh thanh quan he theo khia canh phap ly. Noi 
each khac, quan he theo khia canh phap ly duoc hinh thanh 66 difeu chinh 
quan he theo khia canh kinh t^ giOa hai v^n dfe theo hudng ma cac qudc gia 
mong mu6n. Vl vay, de' giai thich sii xuat hien ctia cac quy djnh mdi tnibng 
Hen quan dfen tliUOng mai trong cac FTA (tiic la giai thich quan he phap ly 
gjaa hai v ^ dfe), tnidc hfet can xem xet quan he kdnh te gicta chiing. 

1. Ly giai dubi goc d 6 k inh t6 
Tu do hda thuong m ^ co th^ tac d d i ^ tdi mdi trudi^ theo nhifeu each 

khac nhau, cu th^ gdm; tac ddng thdng qua (i) thay ddi hoat ddng san xu^t, 
(ii) thay ddi thu nhip, (iii) thay ddi cau tnic va quy md, (iv) thay ddi cdng 
ngh^, va (v) tac ddng mang tinh vgt ly.' 

Vfe tac ddng thdng qua thay ddi hoat ddng san xuat, thuong m?ii tie dOng 
tdi mdi trudng thdng qua vifec thay ddi caiu tnic san xuat. Chang han nhu, 
thudng mai tU do din tdi vifec md rdng co hdi cho cac hoat dd i^ xuit khiu, 
nhd dd hogt ddng san xuat duoc tang cUdng, keo theo su gia tang cua hoat 
ddng phat thai la mdi trUdng tti qua trinh san xuit, lam giam chit lUdng va 
gay hai cho mdi trudng.^ 

Ngoai ra thuong mai tvr do cOng gay tac ddng tdi mdi trudng mdt each 
gian ti^p thdng qua vifec thay ddi thu nhap. Mdt mat, thUdng mai af do lam 
ttag diu nh}p, t i r^ tifeu dimg, do dd giy siSc ep ldn mdi trudi^ va giy hji 
eho mdi tilldng. Mat khac, thu nhip ting len tii tu do hda thuong mai giiip 
nang eao mile sdng, til dd ddi hdi cai thien chat luong cudc sdng, nong dd cd 
ehit luong mdi trudng, cung nhu thiic diy vifec thuc dii quy djnh mdi trudng 
khit khe hon. Ngoai ra, ting diu nhip til rfiUOng mai tg do cho phep danh 
nhifeu ngudn luc fil chinh hon cho vifec bao vfe mdi ttudng.' Hai yfeii td nay 
din tdi tdi tac ddng o'ch cvic cai thifen chat ludng mdi ttUdng. Ndi each khac, 
diu nhip difp din tdi ddi ngheo; ip liic kinh tfe keo tiieo ap lyc mdi tnidng, 
buOc phii khai thic ngudn lyc mdi trudng mdt each khdi^ bfen vUng. Logic 
ngucje lai ip dung khi dlu nhip cao. Trfen diyc tfe, tic ddr^ cua diUdng mai 
ty do ddi vdi mdi trudng didng qua vifec ning cao tiiu nhip cd dlfe mang ci 
khia canh tich cue va khia canh rifeu cue, tiiy vao ninh dp phat ttifen cy dife 
eiia tting nudc. Ly diuyfet Dudng cong Mdi ttudng Kuznets md ta mdi quan 
hfe giaa phat ttifen va mdi ttudng dieo dudng cong hinh cha U lip ngUOc: d 
giai doan diu ciia qua trinh phat trifen, qud'c gia khdng danh nhifeu sy quan 

' Chamovitz S., "Trade and die Envitom.enf m Lukauskas A.. Stem R. M ^ d Zamm G. 
HmJtat ofTmJc PolicyJm Dewhpmal, Oxford Univemty Pros, 2013, tr. 899-900 

' WTo'"DDG Yem Cites Benefits of More Open Trade on die Enmonment-. ngay 26/3/2010. oi 
https://v™w.wto.org/engtah/ne«_e/ne>«10_e/en™:_26narlO_e.htm. truy c4p ngay 30/3/2020. 
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tam chu y tdi vin dfe mdi tradng, do dd d nhifem do qui trinh cdng ngjiifep 
hda i ^ y cang r^;hiem trong.'' Tdi mOt thdi di^m nhit dinh ciia qua tnnh phit 
trifen, khi cac nhu ciu cd ban cda con ngadi daoc dap Ong, nhifeu ngudn lae 
kmh tfe hdn daOc danh cho vifec bao vfe mdi tnidng nhim lam giam mdc dO 
d nhi^m. Ly thuyfe't Dadng cong Mdi tradng Kuznets chi dOng vdi mOt sd 
chit d nhiem nha SO^, N O , nhong khdng dtir^ vdi nhifeu chit d nhifem khic 
nha COjdo cac chat d nhiem my tuin theo quy luit "tac ddr^ theo quy md" 
theo do khi diu nhip ting thi mdc dd d nhifem cang ting.^ 

Vfe tac ddng thdng qua thay ddi ciu tnic va quy md, tuy thudc vao loi 
thfe cgnh tranh cua tOng nade, thadng mai ty do cd thfe tac ddr^ deu cac 
hoic rich cac tdi mdi tnidi^. ThaOng m ^ ta do cd thfe thuc diy md rdng cic 
ng^inh san xuit sd dyng nhifeu tai nguyfen va/hoac ^ y d nhifem nhifeu (dd'i vdi 
cac nade dang phat trifen, cd loi thfe c?nh tranh trong nhang r^3nh nay), td dd 
a^m trong hon dnh trgng suy giam chit la0ng mdi tradng.^ O chifeu ngaoc 
lgi, thaong mgi ty do cOng cd thfe lam thu hep cac n ^ n h san xuit ndi trfen 
(ddi vdi cac nade phat trifen khdng c6 Id: thfe cgnh tranh trong nhang ng^nh 
nay), td dd cai diifen difeu kifen mdi tradng. Ngoai ra, thaOng mai ta do lam 
t5r^ mdc dd canh tranh, keo theo mdc dd chuyfen mdn hda cao hdn, tii dd 
t i r^ hifeu qui trong vifec sd dong cac ngubn lyc dau vac, giam lapng chit thai 
phat ra, va sau ciing cai thifen chit la0ng mdi tradng.' 

Ddi vdi tac ddng thdng qua thay ddi cdng nghfe, thaong mgi tu do lam 
ting cd hdi cda cic qudc gia trong vifec tifep cin cdng nghfe mdi va sgch ril^m 
kifem soat d nhifem do chi phi mua cic logi cdng nghfe nay giam, giup cii thifen 
chit ladng nidi tradi^. Nhd cd ta do hda thaOng mgi, cdng nghe sgch dxSQc 
chuyfen giao td qudc gia cd tifeu chuin mdi tnJdng cao sang qudc gja cd rifeu 
chain radi tradng thip vdi chi phi cdng ng^fe thip hdn. Tac ddng nay dapc 
ly giai la do cac nha xuit khiu cam thiy hifeu qua hdn khi chi sin xuat mOt 
phifen ban san phim duy nhit dfe dgt dapc rauc tieu san xuit thin diifen vdi 
radi tradng, thay vi san xuit cac phien ban san pham khic nhau tuy theo tiing 
tifeu chuan mdi tradng d tdng nade.** 

Tie dpng thdng qua cP chfe vit ly, ching han nha hoat ddng thadng 
mgi mua ban cac loai cd nguy cP myfet chung hoic dang bi de doa hay hogt 
ddng van chuyfen cac chit thai ddc hgi, dfeu lam giara chit ladng mdi tradng 
td dd giy ra tac ddng tifeu c^c. 
•' Fickling M and Hufbauer G., "Trade and the Environmeni" in Daunton M, el al, Tlic Oxford 

Handbook on the World Trade Organization, Oxford University Press, 2012, tr 722 
' Nhu trtn, tr. 723. 
'• Mam M and Jha S., Trade liberalization and ihe Enmronment in Vielnam. Worid Bank Pohcy 

Research Working Paper No. 3879, April, 2006. 
' Vilas-Ghiso S, J. and Liverman D. M., Scale. Technique and Composition Effects in the Mexican 

Agnculatiiral Seaor: The Influence of NAFTA and tht InstJlutiimjl Environmeni, Montreal North 
Amencan Commission on Environment Cooperation, 2f)(l6, 

* Chamovitz S.. "Trade and the Environment' in Lukauskas A . Stem R. M and Zjnmi G 
Handbook of Trade Policy for Developmenl, Oxford University Press. 2013, tr. 900. 
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Ngoai each phin logi tac ddng kinh tfe theo cac yfeu td cau thanh d d^n, 
cbn cd each phin loai tic ddng kinh te tuy theo quan he taor^ hd hay xung 
ddt giOa thaong mgi vi mdi tradr^.^ Cd nhifeu quan diem khac nhau ve xung 
dot giaa diadng mgi va mdi tradng. Mdt thai cac cho ring thaong mgi ta do 
vi bao vfe mdi tnJdng, vfe cd ban, khdng taOng thich; hay mdi tradng dit ra cac 
gidi ban cho tang tradng va thaong mai ta do.'" Ngadc lai, thai cue dd'i nghich 
cho ring thadng raai ta do va bio vfe radi trudng tifOi^ thich vdi nhau." Khac 
vdi cac ly thuyfe't trfen, tren thac tfe', quan hfe kinh tfe ĝ Oa thadng mai va mdi 
tnidng nim d radt diem trung gian giaa hai thai ci^c. Ndi cich khac, vfe khia 
cgnh kinh tfe, thaong mgi ta do va mdi trudng cd thfe cd tic ddng vUa tich a^c 
vOa tifeu cue. Cii thfe, thUPr^ mai tU do cd thfe tic ddng tieu cUc tdi mdi tnldr^ 
thfeng qua vifec thay ddi hogt ddng san xuit, thu nhip, ciu tnic va vat ly nha di 
phin tich d trfen. Mat khic, thUdng mgi ta do cd thfe cd tac dd i^ tich ciic tdi 
vi^c bao vfe mdi trudng, thdng qua vifec thay ddi thu nhip, quy md va chuyfen 
giao cdi^ nghfe nhu da dupc dfe cip. Tac dp t^ diUc te cang nha tac ddng tdng 
hpp cda thaor^ mgi tU do ddi vdi mdi trUdng nim ^In thai cUc tich cue hay 
tifea cac hon phu thudc vao nhifeu yfeu td: (i) tdng hop cic yfeu td ciu thanh 
tror^ tac dd i^ kinh tfe: tic ddng tU vifec thay ddi hogt ddng san xuit, thu nhip, 
ciu tmc vi quy md, cdng nghfe va vit ly; va (ii) difeu Idfen cy thfe cua nUdc tifeh 
hanh ta do hda thUPr^ mai, ching ban nhu dinh hadng, tdc dd t i r^ trUdr^ 
kinh tfe qudc gia hay lifeu qu6c gia dd di cd mdt chiiih sach mdi tradng hi^u 
qua hay chua.'^ ThuPi^ raai ta do tic ddng tich cue tdi mdi tnidng nfeu nha 
qudc gia t^ do hda diUdng raai da duy tri mdt chinh sach mdi trudng hifeu qua. 
Ngape lai, thUdng mai tic ddng tifeu cUc tdi mdi tradng nfeu nha qudc gia tu 
do hda thUdi^ raai khdng cd mdt chirth sach mdi diidng hifeu qua. Chuih sach 
mdi tmdng hifeu qua khi dat dapc hai rauc dfeu: (i) budc nha san xuit phai ganh 
chju % dd cac chi phi mdi tnidng ma xa hdi phai ganh chiu va (ii) khdng 
cd chinh sach mdi trudng giy meo md boat dpng san xua't va/hoic tieu dung 
trong nudc.'3 Td dd, cd thfe diiy mdt chinh sach radi tradng khdng hifeu qua 
khi khdng dgt dapc it nhi't mot drong hai muc tieu drfen, tdc la (i) khdng budc 
nha san xuit phai ganh chiu day du cac chi phi mdi Oiidng ma xa hdi phai ganh 
chiu va/hoic (ii) c6 chinh sach mdi OUdng giy meo md, ching ban nhu trp 
cip ddi vdi boat ddng giy tdn hai tdi mdi diidng. 

Mdt each khac dfe phin loai tac ddng dieo khia canh kinh te giUa tiiUOng 
mgi tu do va mdi diidng bao gdm tic ddng tnJc tifep va tac ddng gian tifep. 
Thadng mgi cd thfe tic ddng oi^c tifep tdi mdi OUdng, ching ban nha boat 

^ Bodansky D. and Lawrence J C , "Trade and EnMronment" in Bethlehem D, et al. The 
Oxford Handbook of International Trade Uw, 2009, tr. 308-512. 

'" Nhutrfin.tr. 510-512 
" Nhir tren, tr. 508-510, 
'- OECD, Tiie Development Dimensions of Trade. 20U1, tr. J4 
" Nhu trfln. 
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ddng xuit khau san pham^ cd ngubn gd'c td cac loai cd ngay co tuyfet chung 
din tdi vifec gja ta i^ khai thac cac loai my, giy nguy hgi cho mdi diidng.'^ 
Hoic sa di chuyfen cda cac phaong tifen vJn chuyfen phat tan cac loai ngogi 
lai giy hai hoJc phit sinh chat thai nhifen lifeu se giy d nhifem nUdc va khdng 
khi.'^ Vfe tie ddng gian tifep, theo gia thuyfet "thien dadng d nhifem", d ci'p 
VI md, doanh nghifep se di chuyfen n ^ n h san xuit giy d nhifem td nUdc cd 
tifeu chuin/quy dinh mdi tradng cao sang nUde cd tifeu chuin/quy dinh mdi 
tradng thip hdn. Sd c^ nhu viy vi thapng mgi tU do din tdi gja ting cgnh 
tranh; dfe day tri kha ning canh tranh, doanh nghifep phai dm each giam chi 
phi. Chuyfen hoat dpng san xuit sang qudc gja cd rifeu chuin mdi tradng thjtp 
hon gidp doanh nghifep tife't kifem dUdc chi phi tuin thu, ning cao hifeu qua chi 
phi, td dd tdi da hda lpi nhuin. TU dd, hai hiu qua d cip vi md bao ^ m "de 
dat trong quan ly nha nade" ("a regulatory chiir) va "cudc dua tdi day" ("a race 
to bottom"), Vfe hiu qua "de dit trong quan ly nha node", lo sd nha san xuit 
sfe rdi bd thi tradng do chi phi tuin thd phap lugt radi trUdng cao, nha quan 
ly chin chu trong vifec thdng qua phap luit mdi trudng ch$t che hdn va/hoic 
thi hhnh phip luit mdi tnidng da dupc thdng qua.'^ Cdn trong "cudc dua tdi 
diy", cac qudc gia cgnh tranh lin nhau dfe thu hut thadng mgi va dStu tti bing 
each hg thip quy dinh mdi trudng trong nudc.'^ Tuy nhien, gid thuyfet "thifen 
dudr^ d nhifem" giy nhieu tranh cai do khdng chdng minh dapc thdng qua 
cac nghifen cdu thuc tfe'.'̂  Cd rit it cac cdng ty thi^c sa chuyfen hogt dpng san 
xuit sar^ qud'c gia cd rifeu chuan/quy djnh mdi trUdr^ thip hon dfe gjam chi 
phi sin xuit. Ndi each khic, cic yfeu td khac, thay vi yfeu td phap luit radi 
trUdng trong nUdc, ddr^ vai trd quyfet dinh trong vifec xac djnh dia difem xiy 
dung cO sd vit chit cho hoat ddng san xui't. 

Mic du vfe ly thuyfet, thuor^ mgi t\^ do va bao vfe mdi tradng cd thfe 
tUPng tac vdi nhau theo hai chifeu, trfen thi^c tfe, do difeu kifen cu thfe cda Vifet 
Nam, hai muc Ofeu nay nhifeu kha ning se mau thuin vdi nhau. Dang 6 giai 
dogn diu cua qua trinh phat trifen, kinh tfe Vifet Nara cang ting trudi^ thi 
d nhifem mdi tnidng cing ti^m trpng.^^ Cu thfe, thaong mgi tU do giy anh 
hadng bit lpi tdi difeu kifen mdi tnidng cua Vifet Nam qua nam kenh khac 
nhau: thay ddi san xuat (md rdng san xuit trong nudc nhd tî  do hda thudt^ 
mai thdc diy vifec khai thac rdng hdn cac ngubn lac tii nguyen cua Viet Nam, 
giy suy thoai radi trUdr^, thay ddi thu nhip (thu nhgp tang len nhd thudr^ 

'•' Bodansky D. and Lawrence J. C , "Trade and Environment" in Bethlehem D. ei al. (20(19) 
The Oxford Handbook of Iniemational Trade Law. 2009, CT 512. 

'' Nhu trdn 
" Nhu tren, 
'' Michael J, Trehilcock (2015), Advanced Introduction lo International Trade Law, Edward Elear 

Pubhshing, tr 168. 
'̂  Fickling M, and Hufbauer G., "Trade and the Environment" in Daunton M. et al., Tlie Oxford 

Handbook on the World Trade Organization, Oxford Umvenity Press, 2012, ir721. 
'•* Theo Ly thuyft Duiing cong Mfii trudng Kuznets. 
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mgi tu do dki tdi tang nhu ciu tifeu ddng, dit nhifeu ip lac len mdi oudng), 
thay ddi ciu d:dc (do Vifet Nam cd Idi the cgnh oanh d-ong nhOng i ^ n h sd 
dung nhifeu ^ nguyfen thifen nhifen, diUdng mai Ol do se dan tdi vifec md rdng 
cda nhiing n ^ n h my, giy thfem tdn hai cho radi trudng va tac dpng vit ly 
(chdr^ han nhu vifec nhip kh£u chit thai hoic xuit khiu tai nguyfen thifen 
nhifen hoic ddng thiic v^t bi khai thac qui raUc hoic cd nguy cO oiyet chdng). 

2. Ly giai dtldi goc dd p h a p ly 

Tic ddng cua thfe chfe/quy c^nh thuong mai ddi vdi thfe chfe/quy dinh 
mdi tradng cang bao gbm ca tac ddng tich ciJc va tac ddng tieu cac. Mdt mat, 
thfe chfe thaong mgi va thfe chfe mdi oiidng cd chung rapt muc tieu la sd dung 
hifea qua cic ngubn lac, do dd cd nhOng trudng hpp quy dinh thUdng mgi 
cd lpi cho ca thfe chfe thuong mai va thfe chfe mdi midng.^" Ching han nhu, 
quy dinh thUdng mai lifen quan tdi dd bd trp cip nguyen lieu, ndng nghifep, 
thdy san sfe gidp xda bo bdp meo thUdng mai, thuc diy thuong mai OJ do, bfen 
canh dd cQng gjup giara vifec sd dung qui raUc lai nguyfen, tao thugn lpi cho 
muc dfeu bao vfe mdi trudng.^' Mit khic, thfe chfe thUdng mgi va thfe chfe mdi 
tradng hogt ddng theo hai each khac nhau do dd cd tie ddng tieu cue qua 
lai. Thfe chfe radi tradng ddng su can thiep cua nha nudc thdng qua cac quy 
djnh/Ofeu chuan mdi trUdng ddi vdi hogt ddng Oi nhin dfe khic phuc thit bai 
thi tnldr^, trong khi dd thfe chfe thuOng mai hudng tdi muc rifeu dd bd sU can 
thifep cda nha node ciu thanh mo can thuong mai.~^ 

Bfen cgnh dd, tac ddng cua thfe chfe thaong raai ddi vdi thfe chfe radi 
tnidng cdn dupc phin logi thhnh tic ddng tnic tifep va tac dpng gjan tifep.^ 
Ching han nha, cac quy dinh thUdng mgi lifen quan tdi viec cam hoat dpng 
thaOng mgi ddi vdi cac loai bi de dpa, c&n xuit khau chat dpc hgi sar^ qudc 
gia khdng cd kha ning xd ly hay earn nhip khau ca ngU tU qudc gja cd dpi tau 
sd dyng ludi bit va gife't ca heo cd tic ddng oiic Ofe'p tdi quy dinh mdi trudi^. 
Trai Igi, cd nhOfng trudng hpp quy dinh diUdng raai va quy dinh mdi OUdng 
tac d0ng giin tifep tdi nhau.^'' Chdng hgn nhu, cac tifeu chuan san pham lifen 
quan tdi mdi Oildr^ khac nhau d tttng qudc gia giy khd khan cho nha san xuit 
trong vifec ban mdt san phim dbng J i i t toan cau. Khi tieu chuan mdi oiidng 
khac nhau tgi cac qudc gia khic nhau, nha sin xuat phai fim hifeu thdng tin ve 
quy dinh mdi diidng d tdng nUdc dfe thife't kfe san phara dfe dap Ong yeu cau cua 
mdi nudc, din tdi tdn kem chi phi va nha sin xuit cd thfe chin chU O-ong viec 

Bodansky D. and Lawrence J. C, "Trade and Environment" in Bethlehem D. i 
Oxford Handbook of Intemational Trade Law, 2009. tr. 509, 
Nhutrfin, cr. 509-510. 
Nhu tren, tr. 507 
NhUtrfin, tr, 511, 
Nhu trfin. 
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diu tu rifen va thdi gjan can diifet, lam gjam kim nggch thadng mgi va dau tU.^ 
Ben canh dd, cac bifen phap mdi tradng diogt nhin mang tinh khdr^ phin bifet 
nhung trfen thuc tfe cd thfe Uu dai san pham dxjng nUdc so vdi san pham nhip 
khau hoge san pham cua nade i^oai so vdi nude thU ba.^ 

De bao dim rinh tUdng hd giaa hai nhdm chmh sach thUdng mai va mdi 
OUdng, Vifet Nam phii ban hanh va thiic dii mdt chiiih sach mdi trUdng qudc 
gia hifeu qua. Ndi each khac, dfe thuc hien myc dich nay. Viet Nara cin thdng 
qua va thi hanh mdt chinh sach mdi trUdng dam bao hai difeu kien: (i) thyc 
bifen ddng nguyfen tic "ngUdi giy d nhifem tra ofen" - tdc la budc nha san xuit 
phai tra diy du chi phi ma xi hpi phai ganh chju do hanh vi gay d nhifem cua 
nha san xuat giy ra, va (li) khdng thuc thi bit ky chirih sach mdi tnidng nao giy 
meo md thi Oiidng, ching hgn nha Q-d cip cho hogt dpng san xua't hang hda/ 
cung dng dich va giy d nhifem mdi Oiidng. Dbng thdi, Vifet Nam se khdng 
duy oi rifeu chuin mdi trUdng thip d trong nude va/hogc khdng thyc dii 
khdng hieu qua quy djnh mdi Oiidng da ban hanh de gia vCfng kha nang cgnh 
tranh bang gia didng qua viec rifet giam chi phi, cu thfe la chi phi Oiin thu quy 
dinh mdi tnidng. Tuy nhien, la rapt nUdc dang phat trifen vdi trinh dp khoa 
hpc-cdng ngh^ chua cao so vdi dife gidi, chmh sach, oeu chuin va phip luit 
mdi trUdng cua Vifet Nam kha thip va thUc thi cdn long leo, vifec cin bing giCta 
hai nhdra chirih sach thUPr^ ragi va radi tnidng ndi rieng, ciing nhu kmh tfe' 
va xi hdi ndi chung chua bao gjd la rapt nhifem vy dfe dang ddi vdi Viet Nara. 

3 . Ly giai dudi goc d 6 chinh trj 
Trong sd cac FTA ky kfet o-ong thfe ky XXI, cd thfe thiy FTA dupc ky 

kfe't bdi cic nade phat trifen thadng cd difeu khoan ve mdi trudng, trong khi 
dd difeu my khdng hoan toan dung vdi cic FTA dapc ky kfet bdi cic nade 
dang phat trifen. Chi khi ddi tac thuong mai la nUdc phat tnfen thi FTA cua 
cac nUdc dang phat trifen mdi xui't bifen cic difeu khoan mdi trUdng, trong khi 
FTA chi cd sa tham gia cua cac nUdc dang phat trifen thi khdng dfe cip vin de 
mdi Oiidng.^^ Difeu nay cho thiy, vifec ghi nhin difeu khoan mdi tradng trong 
cac FTA chu yfeu do dbi hdi cua cic nUdc phat tnfen, Ve khia cgnh chinh tri, 
difeu nay xuit phit td hai nguyfen nhin chinh: bdi canh trong nudc va bdi 
canh qudc tfe. Xet vfe bdi canh O-ong nudc, cic nhdm lpi ich bao gbm td chde 
phi chinh phu, x i hpi din sU, nha hogt ddng mPi tradng tai cac nude phit 
trifen deu cd tifeng ndi phan ddi di do hda thadng mai do tic ddng ofeu cda cda 
nd tdi mdi trUdng (nhU di phin tich d gdc dp kinh te d o-en) trong lanh thd 
cua cac nUdc nay aJng nhu d cic nade dang phat trifen la ddi tac tifem nang ky 
kfet cac FTA. Dfe xoa diu lan sdng phan ddi td cac nhdm lpi ich trong nade, 

^ Nhu tren, cr. 513-514. 
-'• Nhu trdn, 

Xem danh sach cac FTA dang co hi$u luc va n*i dung aia cac FTA nav tji htcps://rtais wio 
oi^/UI/PubhcAllRTALisi.aspx, truy cJp n^y 31/3/2020. 
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chmh phd d cic nade phat trifen budc phai danh nhifeu quan t im xera xet vin 
dfe mdi Oiidng khi dara phan FTA nMra dara bao quan he tUdng hd giUa hai 
vin dfe. Cac nade phit Oifen nhu Hoa Ky va EU dUa ra chifen lapc dam phan 
mdi tiong dd khang dinh myc tifeu bao vfe mdi OUdng bfen canh myc Ofeu oi 
do hda thudng mai, cOng nhu thiet lip md hinh miu cho cac FTA (&n phin 
o-ong tUdng lai, chang hgn nhu Dao luit Thira quyfen Thuc diy diUOng mgi 
{Trade Promotion Authority Act - TPA) dupc Qudc hpi Hoa Ky thdng qua vao 
cae nim 2002, 2007 va 2015,^^ Chife'n lapc Chiu Au Toan can {Global Europe 
Strategy) dapc EU ban hanh vao cac nam 2006, 2010 va 2016.^ 

Vfe bdi canh qudc tfe', cac node phit trifen cd tifeng ndi ldn hon trong dam 
phin FTA, cd kha ning djnh ra "luit chdi", ap dgt md hinh, mac tieu dam 
phan FTA Ifen cac nUde dang phat Oifen, C) phia bfen kia, cac nUdc dang phat 
trifen cd tifeng ndi yfeu dt hdn, thad i^ la bfen phai chap nhin "luit choi" va 
khdi^ cd md hinh/rad tuyp dara phan nhit quin. Tdm lgi, sU xuit hifen cda 
vin dfe mdi tnidng trong cac FTA chd yfeu xui't phat td ddi hdi cua cac nudc 
phat trifen va phan inh lpi ich kinh tfe va difen bifen chfnh tri d cic nude nay. 

La mpt nade dang phat trifen, Vifet Nam di phai chap nhgn cac ddi hdi 
cda cic nudc phat trifen khac cd vai tro ngUdi dat "luit chdi" trong vin dfe 
mdi tnidng, nha cd thfe thiy qua ciu tnic va ndi dung cy thfe cda cac chaong 
lien quan tdi mdi OUdng Orong Hifep dinh CPTPP va FTA giUa EU va Vifet 
Nam. Thac tfe rny se tifep difen trong tUdng lai khi cac nUdc phat trifen la ddi 
tac cda Vifet Nam trong cac hifep dinh nay thay ddi phip luit trong nudc vfe 
mdi trudng va chuyfen hda cic thay ddi trong nUdc tMnh cac difeu chinh 
trong chifen lapc dam phan FTA vdi cic nUdc thU ba. Dieu nay ddi hdi Vifet 
Nam mdt mit phai theo ddi sit cac difen bifen chinh tri, chinh sich va phip 
luit trong nade tgi cac qudc gja nay dfe sin sang cho cac ddi hdi khac trong 
tddng lai khi budc phai dam phan lgi cac FTA. Mat khic, Vifet Nam cung nfen 
kifen dinh sd dyng kfenh da phUdng Orong khudn khd cua Td chde ThUdng 
mgi Thfe gidi - ndi Vifet Nam cd thfe bfen kfe't vdi mgng ludi rdng hon cac nUde 
dang phat trifen cd cung lpi ich dfe ning cao vi the dam phin cua minh. 

4. K^t hiSai 
Sy tbn tgi cua quy dinh mdi Oiidng Orong cac FTA, xet dUdi gdc dp kinh 

tfe, xuit phat td quan hfe tUOng tac qua lgi giUa tiiUdng raai va mdi Oiidng; cdn 

~' Bipartisan Trade Promotion Authonty Act of 2002, Bipartisan Trade Promotion Authonty 
Act of 2007. TPA-2015, Pubhc Law 114-126, June 29, 2015, Sec. 102(b)(10), tgi https.// 
www.congress.gov/114/plaws/publ26/PLAW-114publ26.pdftruycJp ngay 31/3/2020, 

'' Commission of die European Communines (2006). Global Europe: Competing in tbe World, cai 
https //eur-lex.europa.eu/LexUriServ/LexUriServ.do?un=COM 2006:0567TIN:en:PDF, tr 5 
vk 9, truy dp n^y 30/3/2020, European Commission (2010), Europe 2020: A Strategy fir Sman. 
Sustainable and Inclusive Groivih. tgi https://eur-lex.europa.eu/LexUriServ/LexUnServ.do?un-C 
OM-2010:2020:F1N'EN-PDF. tr. 7 vh 9, truy cjp ngay 30/3/2020. European Umon (2016), 
European Union Global Strategy. Shared Vision, Common Action- A Stronger Europe, tgi hctps://eeas. 
eiiropa.eu/sites/eeas/files/eugs__review_web_0 pdf, tr. 41, tiuy cJp n^y 30/3/2020. 
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dadi gdc dd phap ly, xuait phat td mdi quan hfe gjaa chfe dinh thUdng mgi va 
chfe dinh mdi trUdng. Quy dinh radi tnidng trong cac FTA do dd nhim phuc 
vy hai myc tifeu: (i) hgn chfe tac ddng tifeu eye gjOa hai v^b de va (ii) thdc diy 
tac d d i ^ rich eye gjOa chiing. Mac dd tic ddng qua lai gjUa hai van dfe thUOng 
mgi va mdi OUdng khdng phai la v3h dfe radi, vifec de cip tryc tifep tdi vin dfe 
mdi trudr^ orong cac FTA dUdc ky kfe't td n im 2000 dfeh nay, khac vdi each 
dfe cip gian ofep trong cac hifep dinh thuOng mai oudc dd, chu yfe'u xuit phat 
ta bdi canh chirih tri trong nudc d cac nUdc phat trifen vdi phong Oao phan 
ddi n ^ y cang gia t i i ^ chdr^ lgi ty do hda thUdng mai do tac dpng tifeu cyc 
cua nd tdi nhifeu vaii dfe xa hpi orong dd cd v& dfe mdi trUdng. Quy dinh vfe 
nidi trong trong cac FTA cd thfe coi la mdt nd lyc cua cic nade phat trifen 
trong vifec xoa diu cac nhdm lpi i'ch phan dd'i d trong nUdc. Trong dd, ddi vdi 
cac nudc dang phit trifen, my khdng mudn dam phan vfe vin de mdi trUdng 
trong FTA lai chip nhgn lugt chOi radi nay va coi diy la radt nhupng bd dfe 
dat dUde kfet qua dam phan cd lpi trong cac vin dfe thUdng mgi khac. Ca ba 
yfeu td tren cd thfe ciu thanh bd'i canh dam phan cac FTA thfe hfe radi, di dd 
anh hadng tdi vifec giai thich va ap dyng quy dinh mdi trudng trong cac hifep 
dinh nay. Thay vi dinh gja cac quy dinh nay mpt each d'ch cyc, cac phin rich 
d trfen cho thiy cac quy djnh mdi trUdng se bupc cac qudc gia dang phat trifen 
nhu Viet Nam phai cd nhifeu n6 lyc Orong vifec xiy dyng, thyc thi chinh sach 
mdi trudng hieu qua. Tuy nhien, khi d i thanh cdr^, Vifet Nara sfe dgt dupc 
myc Ofeu phat trifen bfen vOng — con dadr^ phat trifen tit yfeu — khi cin b ^ g 
dapc ca hai nhdm myc tieu kinh tfe va phi kinh tfe. • 
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