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T o m tat 
Hop dbng ddu tu qudc ti la nhung hop d'dng do nhd ddu tu nudc ngodi ky kit vdi 
qudc gia tiip nhdn ddu tu, cho phep nhd ddu tu tham gia vdo mdt sd linh vtfc quan 
trpng vd nhgy cdm ctia nin kinh ti thdng thubng do nhd nudc kiim sodt (vi du nhu 
khai thdc ddu khi, khodng sdn, xdy dtfng co sd hg tdng...). Cdc tranh chdp phdt sinh 
tU hpp dhng ddu tu quic ti thubng dupc gidi quyit bdi cdc co quan tdi phdn ciia qudc 
gia tiip nhdn ddu tu vd trin ca sd dp dgng phdp ludt qudc gia. Di'^u ndy ddn din su 
phdc tgp trong viic gidi quyit tranh chdp cang nhu sU khdng an tdm cho cdc nhd ddu 
tu khi ky kit hpp dbng vdi Nhd nudc. Bdi vHt nghiin cdu ve khdi niim vd dge diim 
cita cdc tranh chip phdt sinh tU cdc hpp dbng ddu tu, ca chi gidi quyit tranh chdp ddu 
tu vd vdn d'i ludt dp dgng. TU dd hdi viit dua ra mdt sd kinh nghiim cho Viit Nam. 

Til khoa: hpp ddng ddu tu, tranh chdp ddu tU, lugt d'du tu qudc te, di'iu khodn bao trum, 
cd chi gidi quyit tranh chdp. 

Abstract 
International investment contracts are those concluded hy foreign investors with the 
host country, providing them opportunities to participate in some important and 
sensitive sectors of the economy that are often maintained by state control (e.g. oil 
and gas exploitation, minerals, infrastructure construction...). Disputes arising from 
intemational investment contract are normally resolved under national jurisdiction and 
based on the application of the laws of the host country. This leads to the complexity of 
dispute resolution as well as the concerns of investors when engaging in contracts with 
the host state. This article studies the concept and characteristics of the disputes arising 

from the international investment contracts, dispute resolution mechanisms and the 
applicable law issue, then provides some expenencefor Vietnam. 

Keywords: investment contract, investment disputes, international investment law, 
umbrella clause, settlement of dispute mechanism 

Ngay nhan bai: 2 7 / 3 / 2 0 2 0 N g a y duyet dang: 2 0 / 5 / 2 0 2 0 

1. T d n g q u a n vfe h o p d d n g d S u t u q u d c tfe 

1.1. Khdi niim va ddc diim 

Cac h d p d d n g d a u t a q u d c tfe (investment contracts), c i ing c d thfe d a o c goi 

la la cac "t i ida t h u i n d i u ta''(investment agreements) h o i c " t h d a t h u i n d i u t a 

giaa nha d i u t a va n h a ii\l6c" (investor-state agreements), hoac h o p d b n g dau t a 

vdi nha n a d e (state contracts).' D i y la cac kha i nifem chi n h o n g h o p d d n g d a o c 

' Paolo Di Rosa, "Dispute Resolunon Clauses in Invesonent Contracts/hivestor-State Agreements. 
Practical Considerations", trong Occacdonal Policy Papers Series on the Least Developed Countnes, Legal 
Assistance to Make Foreign Investment Work Better for Sustainable Development m die Least 
Developed Countnes, 2017, tr. 37, https-//www.amo]dpotter.com/-/media/files/peispecdves/ 
publicanons/2017/09/dispute-resolunon-c]auses-in-invesnnent-<;ontiac[smve5torstate-agreements-
practical-considerations.Dd£ Cuv cSu n^y 20/01/2020. 

mailto:nlong@hcmulaw.edu
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ky kfet bdi cic nhk dau ta nade ngoai va qudc gia tifep nhgn dau ta, thdng 
qua cac cci quan nha nudc hoic cang cd thfe vdi radt doanh ng^ep nha nade 
daoc nha nade dy quyfen ky kfet cac hdp ddng nha viy. Theo U N C T A D , 
hop ddng dau ta qudc tfe la "hop ddng daoc ky kfet giaa radt chinh phu ho^c 
mdt thyc thfe cua chiiih phd vdi mdt qudc gia nade ngoai hoac mpt phap 
nhan mang qud'c tich nade ngoai".-

Myc dich cda cac hop dbng my la thifet lip cac quyfen va nghia vy cua 
cac bfen lifen quan dfe'n viec thyc bifen mdt dy an dau ta tgi qudc gia sd tai. 
Cac hop dbng diu tu qudc tfe thdng diadng daOc ky kfe't ddi vdi nhang dy 
an dai ban va lien quan dfen nhang linh vyc diu ta d$c thd, cd gia tri diu ta 
cao cang nha cd nhifeu rui ro nha xiy dyng cd sd hg ting, ning ladng, giao 
thdng va vifen thdng.^ Theo Nguyfen Minh Hing, loai hop dbng naychd yfeu 
daOc ky kfet lifen quan dfe'n viec diu ta xiy dyng, kmh doanh, chuyfen giao 
cac cdng trinh kfe't ciu hg tang."^ Cic hop dbng c^u ta thadng daoc ky kfet 
dadi nhifeu hinh thdc, bao gbra cic hdp dbng tb nhaong (concession), hdp 
dbng Hfen doanh f/bmf venture), hpp dbng chia se san xuat (production-sharing), 
hop ddng li-xing.. .̂  Cac hop dbng dSu tti thadng sfe da0c ky trade khi dy 
an d^u ta dypc thyc hifen, tuy nhifen, chdng cung cd thfe daoc ky sau khi dy 
an cd Hfen quan di bit dau hoic khi cd nhOng thay ddi cy thfe vfe cac difeu 
kifen Hen quan dfe'n dy an (chang hgn khi nha diu tii bd sung, raua lgi hoic 
trong tradng hop ta nhin hda). Trong hau hfet cac tradng hop, hdp dbng 
d^u ta la kfet qua cda qua trinh dara phin giaa nha diu ta va Nha nade, tuy 
nhifen, mdt sd logi hpp dbng lgi dadc ky kfe't thdng qua nhiing thu tyc dge 
bifet, ching hgn nha thdng qua dau than cdng khai, hoic thdng qua sy cip 
phep hoic chi dinh cac thda thuin nhadng quyfen.^ 

Bfen cgnh cac hifep dinh dau tit, cac hop dbng dau ta thadng dapc cac 
qudc gia ky kfe't nMm mac dich thdc diy dau ta tryc tifep nade ngoai. Difem 
khac nhau can ban giaa hai loai my dd la cac hdp dbng diu ta dadc difeu 
chinh bang phap luit qudc gia (phip luit cua qudc gia tifep nhin diu ta), 
trong khi dd cac hifep djnh dau ta qudc te lgi dapc difeu chinh chu ye'u bing 
luit qudc tfe'. Thfem vao dd, cac bfen trong hpp dbng dau ta la nhang nha diu 
ta thac hifen cic boat ddng diu ta d qudc gia sd tgi thbng qua vifec ky kfet cac 
hpp dbng vdi cO quan nha nade cd tham quyen cda qudc gia nay. Trai lgi, 
cac bfen trong hifep dinh (feu ta qud'c te la nhiing qudc gia ma cdng din cda 

^ UNCTAD, Senes on Issues in International Investment Agreements. State Contracts, 2004, tr 13 
^ UNCTAD. Senes on Issues in International Investment Agreements. State Contracts, 2004, tr 16 
' Nguyen Minh Hang. Gido tnnh Phap luit Kinh doanh qudc W, Nxb. Dji hpc Qutfc gia Ha N6i 

(2010). trang 410. 
Evert-jan Quak. "The Impact of State-Investor Contracts on Development", Institute of Development 
Studies, tr. 3-4. https//www.ids ac.uk/download php?filc=wp-contcnt/uploads/2018/12/The 
Impact-of-State-Investor-Contracts-on-DevelopmencpdC truy c}p n^y 20/01/2020 

^ Paolo Dl Rosa, tldd s6 i. cc. 37. 
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hg la nhong nha diu ta tgi qudc gia tife'p nhin dau ta va trfen cd sd dd nhin 
duoc sy bao hd dieo cac quy dinh cua hiep dinh diu ta ndi d:en. Chinh vi 
viy, cac nha diu tti cd thfe thy hadng cac quyfen va sy bao hd tdt hdn td hifep 
djnh diu ta. 

Nha viy, hop dbng diu ta qudc tfe cd ban chit cda mOt hpp ddng bdi 
yfeu td "thda thuin" nlmn in dinh, thay ddi, chain ddt quyfen va nghia vy 
ciia cac bfen riong quan hfe vdi nhim dgt dapc nhang lpi ich nhi't dinh khi 
rifen hanh mdt dy an d&u tii cy thfe. Do dd, hpp ddng dau ta qudc tfe cang 
CO (Sy du nhang yfe'u td die thu nha rapi hdp dbng khac. Bfen canh dd, hop 
dbng diu ta qudc tfe cOng cd nhang die did rifeng nha: (i) cac bfen ky ket 
hop dbng ]k nha. diu ta nade ngoai va qudc gia riep nhin dau dj thdng qua 
hanh vi cda cac cO quan, td ehdc dgi difen cd thim quyfen;' (ii) ndi dung hpp 
dbng lifen quan dfen nhang van dfe quan trpng trd thanh mdi quan tam cda 
xa hdi, bao gbm vi^c cfeu ta vao cic nfen tang thifet yfeu cda qudc gja nha c6 
sd hg ^ g , thuc diy phit trien kinh tfe hoge nhang nganh dich vy dac bifet, 
nha: hpp dbng cho vay, hdp dbng lao ddng, hoic nhang dy an cd sd hg ^ g 
ldn nha xiy dyng dadng cao tdc, cang bifen hoge dip thdy difen...; (iii) thdi 
hgn h0p dbng thudng keo dai nhifeu nim; va (iv) diy la loai hdp ddng mang 
yfeu td rui ro khdng mong mudn cho cac bfen, die bifet la phia nha dAu tii.^ 
Ngoai ra, hpp dbng d&u ta qubc tfe la dang hop dbng taOng ddi phac tgp xet 
vfe khia cgnh luit ip dyng khi ma phap luit qudc gia (phap luit cua qudc gia 
tifep nhin diu tu) va phap luit qubc tfe (cac nguyfen tic dbi xd dd'i vdi nha dau 
tu nade ngoai) cung cd thfe ip dyng. 

Cd dlfe ndi, hop dbng diu ta qudc tfe dadc coi la mbt "van ban phap 
ly"nh^ bao hb diu ta nade ngoai. Qudc gia tifep nhin dau di thadng dfe cip 
dfen ban chit "cdng" cda loai hpp dbng nay, tham chi coi hpp dbng dau ta 
qudc tfela "hdp dbng nha nade, "hpp dbng phi diaong mgi", mdt dgng hpp 
dbng "die bifet", trong dd mbt bfen cua hpp dbng - chinh phu - cd quyfen 
mifen dil ta phap.^ Tuy nhien, quan difem nay cung din diay ddi do sy gia 
ting cua hogt ddng (feu ta qubc tfe trong bdi canh toan ciu hda va nhu ciu 
chu hdt cfeu ta nade ngoai. 

Phap lugt Vifet Nam hifen khdng cd dinh nghia vfe hpp dbng diu dJ qudc 
tfe. Hop dbng nay dadc coi la mbt dang hdp dbng hdp tic cbng ta dapc ky 
gifla nha nha nade va nha diu til va phd bie'n la hpp dbng "xay dyng - kinh 
doanh - chuyfen giao" (BOT), chd yfe'u trong linh vyc dau ta xiy dyng, kinh 

' Bao g&m cac cO quan nha nudc dp tmng Udng (cac b<>, cO quan ngang bO), cO quan nha nUdc 
dp dja phuong (chi'nh quy5n c5p dnh, c^p bang, ...), doanh nghiep nha nUdc (theo quy djnh 
ciia phap lujt quoc gia), . , ,n j / 
Tmang Dji hgc Lujt Ha N0i, Gido liinh Di<ft Ddu tu quA: (/. tt 649 - 630 h^://Hu.edii.vii/ 
Images/Post/files/Khoa%20PLTMQT/GT%20L%C4%90TQT%20SONG%20NGU-2017.pdf. 
tray c3p n^y 20/01/2020. 
TrU&ng D?i hpc Lujt Ha Niji. tldd sd 10, cr 650 
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doanh cO sd hg ting. Thay vao dd, khoan 8 Difeu 3 Luit D^u ta 2014 cd dinh 
nghia "hop dbng diu ta theo hinh didc dbi tac cbng ta" la la hpp dbng dadc 
ky kfet giaa cd quan nha nade cd thira quyfen \^ nha dau ta, doanh nghifep 
dy an dfe thyc Idfen dy an dau ta theo hinh thdc dbi tac cdng ta. Ngoai ra, 
hpp dbng (feu ta qudc tfe tgi Vifet Nara cd thfe dapc hieu dadi dgng cac hpp 
dbr^ nhapng quyfen trong viec thim dd, kbai thac tai nguyfen."* 
1.2. Cdc nghta vu ctia qudc gia lien quan din hop dbng ddu tu qudc ti 

Mac du cac hpp dbng dau ta dapc difeu chinh chu yfeu bdi phap luit 
qudc gja cda nha nade tifep nhgn diu ta, do tinh chi't quan trpng cua nd cang 
nha sy Hfen hfe vdi cac cam kfe't vfe bao hb diu ta ma qudc gia tifep nhin diu 
ta thfe hifen trong cac hifep dinh (feu ta va trong cac vin ban phap lugt ve (feu 
ta (ching hgn luit cfeu di.. .), qudc gia tifep nhin diu ta cang bi rang buOc 
bdi nhOng nghia vy bao hb diu ta taOng ty nha ddi vdi cac nha dJJu dJ thyc 
hifen dy an diu ta theo hifep dinh. Chdng hgn, cac nghia vy dit ra dbi vdi cac 
nha (feu ta dieo hpp dbng dapc thfe hifen dadi dang nghia vy hd d:d va thuc 
diy cac dy in dau dJ thdng qua vifec cip giiy phep hoic (fern bao vifec ci'p 
giiy phep cua cac cO quan nha nha nade Ufen quan d dia phaOng. Qubc gia 
tifep n h ^ diu ta cang cd nghia vy phai dbi xd mbt each thifen chi hoic vdi 
nd lyc cao nhit n l^m dam bao cho nha diu ta (igt dapc nhang myc di'ch cda 
hpp dbng va sy thanh cdng cua dy in (feu dJ.'' 

Trong mbt sb tradng hpp, qudc gia tifep nhin (feu ta daa ra cac cam 
kfet dadi dang difeu khoan "binh dn" (stabilization clause) nhim dam bao r^ng 
cac nha diu ta se khdng bi ap dyng nhor^ sy thay ddi ve khung phap ly 
cho hogt dpng cfeu ta trong tapng lai.'^ Nhang difeu khoan nay cd thfe chia 
thanh: (i) "difeu khoin ddng bing" feezing clause), theo dd cac quy (iiiih 
phip luit se dadc in cimh dbi vdi cac difeu khoan cua dy an (feu ta, nhu 
viy, cac nha (feu ta se dapc loai trd khdi vifec ap dyng cic thay ddi trong 
quy dinh phap luit taong dng; (ii) difeu khoan "cin bing kinh tfe" (economic 
equilibrium clause), theo dd sy thay ddi phap luit dapc ip dyng cho nha (feu 
ta, tuy nhifen, qubc gia rie'p nh |n diu dJ dbng y se bbi thadng cho nha diu 
ta vfe nhang hiu qua rifeu cyc ma nha cfeu ta nay phai ganh chiu do ket qua 
cua nhong thay ddi dd; (iii) difeu khoan "nade ddi" (hybrid clause) bao gbm 
sy kfe't hpp cda ca hai dieu khoan trade.'^ NhOng dieu khoan binh dn nay 
sfe thu hut cac nha diu ta bdi le nd se gidp lam giam thifeu nhang rdi ro 
cho nha tfeu ta, lam rd i ing hdn luit choi vfe dau ta va cho phep nha cfeu 

"' Ching h^n, khoin 5 D:eu 3 Lujt Dau khi nam 2018 (van ban hop nhit sd 51 /VBHN-VPQH) 
dinh nghia "Hop dbng diu khi la van ban ky k(?t giila T}p doan tiiu Ichi Vif t Nam vdi t6 chile, 
ci nhin d^ nin hanh ho?t d^ng diu khi " 

'' Paolo Di Rosa, tldd sd 3. cr. 38. 
' ' Doizer R & Schreuer C, Principles of hitemational hivcsunent Law. 2™" ed., 2005. O.yford 

Umvenity Press, cr. 83-85. 
" Eveit-jan Quak, tldd, sd 6, tr. 5 
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ta thich nghi tdt hdn vdi nhOng thay ddi cd thfe xuat hifen d-ong qua trinh 
thyc hifen hpp dbng. 

Trong mdt sb tnidng hdp, cac hpp dbng diu ta cd thfe kem theo cac 
nghia vy phip ly cOng thadng gap trong cac hiep dinh diu tu. Nhang nghia 
vu nay bao gbm vifec qubc gia tifep nhgn dau ta ip dung nhang "tieu chuin" 
ddi xd daoc thifet lip chd yfeu nh im bao vfe nha cfeu ta tnidc cic hanh vi 
khdng cdng bang, ddc doin, vd ly hay phin biet dd'i xd td phia qudc gia 
tifep nhin cfeu ta. Nhang tifeu chuin r^y cd thfe bao gbm mdt hoic cac loai 
sau diy:" 

(i) Ddi xd cdng bang va binh ding, theo dd qudc gia sd tai khdng dapc 
tifeii hanh cac bifen phap ddi xd ddc doan, vd ly hoac lam dyng nhim can trd 
hoge fem phaOng hai dfen sy ky vpng chinh dang (legitimate expeaations) cda 
nha (feu ta Ufen quan dfe'n dy an cfeu di cua hp. Ngoai ra nguyen tic nay cang 
yfeu ciu qudc gia sd tai phai dam bio cho nha (feu ta tifep cin cdng ly va thy 
hadng quy trinh tb'ch dang trong viec tife'p can va sd dyng phap luit tgi qubc 
gia sd tgi. Nguyfen tic nay trong phap lugt cfeu ta qudc tfe la mot tieu chuin 
bao hd tuyet ddi (absolute standard of protection), c6 nghia ring viec ap dyng 
chung se khdng phu thudc vao sy dbi xd n-m. qubc gia sd tai ip dung cho cac 
qudc gia thd ba hoac dbi vdi chiiih cdng (fen cua minh. 

(ii) Ddi xd tdi hufe qudc, tiieo dd qubc gia sd tai khdng dupc phin bifet 
ddi xd vdi nM cfeu ta nade ngoai trfen cd sd so sinh vdi nha cfeu ta la cdng 
din cda mdt qubc gia thd ba tai qudc gia sd tgi. 

(iii) Ddi xd qudc gia, theo dd qud'c gia sd tgi phai danh cho nha (feu ta 
nade ngoai sy dbi xd khdng kem thuin lpi hdn so vdi sy dbi xd ma qubc gia 
nay danh cho cbng cfen cda minh. 

2. Tranh chaip va giai quyfet t ranh chaip h o p dbng dSu tu qubc t^ 
2.1. Tranh chdp hap ddng d'du tu qud'c ti 

Tranh chip diu ta qudc te nhin chung dapc hifeu la oanh chip phit 
sinh trong linh vyc (feu ta qubc tfe'. Tranh chap (feu ta qudc te chu yen la cac 
tranh chip gifla qudc gia tife'p nhan (feu tii va nha (feu ta nade ngoai (ISDS). 
Theo nghia rdng cua khii nifem "dau di nade ngoai" thi hoat ddng dau ta cd 
thfe bao gbm diu ta dadi hinh thdc hpp dbng dau tU, theo dd mdt nha (feu 
tu nade ngoai cd thfe thyc hifen dy an diu ta bing vifec ky kfet cic hdp dbng 
diu ta vdi qubc gia tifep nhin cfeu dJ, thdng qua cac cd quan nha nha nade 
dai di^n ky kfet hpp dbng, hoic cd the la radt doanh nghifep nha nade dadc 
nha nade dy quyfen de ky kfe't hpp dbng nay. Nfeu tranh chip phat sinh td 
vifec ky kfet va thyc hifen hpp dbng thi diy dapc coi la ttanh chip hdp dbng 
(feu di qubc tfe. 

Nha viy, tranh chip hop dbng cfeu nf qubc tfe cd thfe dapc hifeu nha sau: 

Paolo Dl Rosa, tldd, sd 3. tr. 38. 
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Thti nhdt, diy la nhang tranh chip giOa mbt bfen fe nha diu ta nade 
ngoai va bfen kia fe cac chu dife ky kfet dai difen cho qudc gia tife'p nhin dau tri 
(vi du CO quan nha nade ho$c cac doanh n ^ f e p nha nade dadc dy quyfen). 
Khic vdi tranh chip qudc tfe vfe (feu ta (giaa qudc gia tifep nhin dau di va 
nha (feu ta), cfey fe mdt logi tranh chip hdp dbng cd yfeu td qudc tfe bdi cd sy 
tham gia cda mdt bfen fe nha <feu ta la cdr^ din, phap nhin mang qubc rich 
nade ngoai va cd sd phat sinh tranh chip chmh fe hpp dbng dapc ky kfet giaa 
cac bfen, bit lain ten gpi hay hinh thdc cua hop dbng nay. Cac tranh chip ve 
hop dbng (feu ta cOng cd nhang diera chung vdi cac tranh chip hpp dbng 
trong thaong mgi qudc te d chd dbi tapng cua hpp dbng la khoan tfeu dJ cd 
yfeu tb xuyfen bifen gidi, the hifen d vi^c chuyfen dich ngubn vdn va lpi ich thu 
dapc giiia cic qudc gia vdi nhau. 

T?iî  hai, nbi dung cua tranh chip fe nhOng v5h dfe phat sinh tror^ hogt 
ddng ky ket va thyc thi hpp dbr^ diu ta qubc te, xoay quanh vifec thyc hifen 
cac quyfen va nghia vy cda cac bfen trong qua trinh thyc hifen cac dy an cfeu 
ta tai qudc gja tifep ni^n (feu ta trfen cd sd hdp dbng nay. 

Thti ba, khac vdi nhOng tranh chip cfeu ta giaa qudc gia tifep nhgn cfeu 
ta va nha diu ta nade ngoai, do ban chit la tranh chip hpp dbng, cac tranh 
chip hpp dbng cfeu ta qudc tfe dapc giai quyfet tren cd sd ap dyng phap luit 
qubc gia (phap luit cua qubc gia tifep nhin (feu ta), m$c du phip lugt qudc tfe 
(cac hifep dinh dau ta qubc tfe (IIAs) va tip quan qubc tfe vfe cfeu ta.. .)'^ cang 
cd thfe ap dyng cho vifec giai quyfet tranh chip phat sinh td cic hpp dbng nay. 

Thvt tu, cd sd phat sinh tranh chip la vifec mdt hoac fe cac bfen vi phgm 
hpp dbng, dadc hifeu la vifec khdng thyc hifen hoic thyc hifen khdng d^y dd 
cac nghia vy trong hpp dbng. Trong tnidng hpp nay, vi pham cd thfe xuit 
phat td hanh vi cua phia qudc gia tifep nhin cfeu ta, hoic td phfe bfen ky kfe't 
nade ngoai (nha diu ta nade ngoai). 

Mac du viy, tranh chip hpp dbng cfeu ta qudc tfe cd nhang die thu so 
vdi cac tranh chip hdp dbng thadng mgi qudc te hoic nhang tranh chip cfen 
sy cd yfeu tb nade ngoai khac. Cu thfe: 

TTitl nhdt, dy an cfeu ta cd sy hfen hfe dfen hogt ddng cfeu ta qudc te ndi 
chung. It nhieu cd sy lien hfe giaa cac chd thfe trong hpp dbng (nha cfeu ta, 
qudc gia tife'p nhan cfeu ta) vdi cac hifep dinh cfeu ta qudc tfe, d$c bifet Ufen 
quan dfen nghia vu bao hd cfeu tU va dbi xd vdi nha (feu ta. 

TTitl hai, vifec ap dyng quy dinh phip luit dbi vdi hpp dbng cin cd sy 
lau y dfen vifec QJnh chit cfec thd cua logi hpp dbng nay d dhh chi't "cdng" 
cda nd ma khdng phai hoan toan fe hop dbng cd dhh chit "di" nha cac hpp 
dbng thapng mgi, kinh doanh qubc tfe t h u ^ tuy. Chinh vi vgy, khi cac qubc 

Chang h?n nhu cac t4p quan v& ddi xiJ cdng bing, thda ding hay oCu chuin tdi thitfu vdi nha 
dau tu nudc ngoai, nghia vy tOn trpng cac cam kft qudc t(. 



LUAT Q u 6 c T £ 

gia cho dng nhang linh vyc diu ta thdng qua hpp dbng diu ta fe nhOng hpp 
dbng ky kfet trong cac linh vyc die bifet hoac quan trpng dbi vdi qudc gia, 
hp cd thfe din dfen nhOng hanh vi "can thiep" hoic "tac ddng", dfe dfen vifec 
chim dat thyc hifen hpp dbng dadi ly do "lpi ich cdng cdng".'^ Dieu nay 
dit ra vin dfe cd sd cua vifec ddn phapng thay dbi hoic chim ddt hpp dbng. 

Thti ba, mbt bfen trong hpp dbng fe chu dife die thu la nha nudc, cho du 
hpp dbng lubn dapc ky kfet bdi mbt cd quan nha nade hoic dgi difen dapc 
nha nade uy quyfen. Trong khi dd, du fe mdt bfen trong quan hfe hpp dbng, 
bfen cdn lgi cung dapc xem la mdt "nha dau ta" dieo nghia chung nhat cua 
khai nifem "dSu ta" qudc tfe va cd hanh vi thyc hifen cic hogt ddng kinh 
doanh thdng qua vifec giao kfet hpp dbng. Theo khoan 5 Difeu 3 Luit Diu di 
2014 thi (feu tu kinh doanh fe "vi^c nhd d^u tu bo vin ddu tu ditht^ hiin ho<?t 
ddng kinh doanh thdng qua vi^c . . . ddu tu theo Kinh thtic hpp ddng hodc thuc hiin 
du dn d'du tu". 

Thu tu, khac vdi cic hpp dbng thaOng mai qubc tfe khi nfe luit ap dyng 
cd thfe la luit do cic bfen lya chpn hoic luit cda qubc gia thd ba cd lifen hfe 
dfen vifec thyc hifen hdp dbng, luit ip dyng trong hdp dbng cfeu di qud'c tfe 
thadng dapc quy dinh la luit cda qudc gia sd tai. Do dd, trong tnidng hpp 
phat sinh tranh chip, cac khifeu nai vi pham se dapc chfeu chinh bang quy 
d|nh cda phip luit qudc gia. 

Vfe chd thfe cd hanh vi din dfe'n tranh chip, sy vi pham nghia vy hpp 
dbng fe CO sd (fen dfen tranh chip trong hop dbng cfeu ta qubc te cd thfe xuit 
phat td hanh vi cda qudc gia sd tgi hoic td hanh vi cda cac nlfe cfeu tatror^ 
vi§c thyc hifen cic ciifeu khoan cua hpp dbng. 

Thti nhdt, hanh vi cda qubc gia ddi vi phgm nghia vy cda hpp dbng cfeu 
tu qudc tfe cd thfe xuit phit td hai tnidng hpp: (i) Nha nade khdng thyc hifen 
n^iia vy da cam kfet vdi nha cfeu ta trong hpp dbng; hoic (ii) do vifec khdng 
diin thd nghia vy dam bao dau tii cho phia nha diu ta nade ngoai (bfen cdn 
lgi cua hpp dbng cfeu ta). Cac hanh vi cfen dfe'n tranh chip cd thfe dadi (dang 
hanh dbng hoic khdng hanh ddng. 

Dbng thdi, cung khac vdi cic tranh chip diriOng mai, din sy qudc tfe, 
hanh vi vi phgm cda qudc gia cd dife xui't phat tii vifec khdng tuin thu nhOng 
nghia vy cda qubc gia theo cac hifep dinh dau ta song phaOng (BITs), hoac 
cac nghia vy vfe bao hd va xue dfe'n diu ta d-ong khudn khd cac hiep dinh 
thadng mai di do (FTAs). Tradng hpp nay, nha di phin d'ch, fe kfet qua cda 
vifec ap dyng difeu khoan bao OTim. Hifen nay, khuynh hadng chung eua cac 
hifep dinh vfe diu ta qubc tfe', bao gbm cac BITs va FTAs, la ^ nhin vfe difeu 
khoan bao ttum (umbrella clause), theo dd in dinh nghia vy cua qudc gia tiianh 

"• Luu y rtng, ly do nhim phgc vy cho "lî i i'ch cdng c<.ng" cOng li mdt trong nhOng co sd d^ 
xem xet vin di truit hOii h^p phap trong phap lugt dSu tu qudc c .̂ 
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vifen dieu adc min thu cac nghia vy ma qudc gia nay da cam kfe't dd'i vdi nha 
(feu ta hoic fe khoan cfeu dJ, tror^ dd nhOng cara ket nay cd thfe md rbng 
dfen cac cara kfet trong hpp dbng cfeu ta qudc te. 

Thti hai, hanh vi caa nha diu ta fe nguyfen nhin din dfen tranh chip. 
Trong tradng hpp nay, cac hanh vi nha khdng thyc hifen hpp dbng ho$c 
khbng thyc hien diy du hpp dbng cb tmh chit nha cac vi phgm hpp dbng 
trong cac dgng hdp dbng kmh doanh, diUdng ragi qud'c tfe thdng thadng. 

Vi vdn d'i ddn din tranh chdp. Cic trznh chap lien quan dfen hdp dbng diu 
ta qudc tfe cd thfe kha da dang, chu yfeu bao gbm cac d-anh chi'p hfen quan 
dfe'n tai san, tranh chap phat sinh do sy can thifep vao quyfen hpp dbng nha 
vifec thay ddi, chiin ddt hpp dbng diu ta (iang thyc hifen, tranh chip phat 
sinh do thay ddi hoan canh, tranh chip hdp dbng Ufen quan dfe'n cac cio budc 
tham nhiing, tranh chip phit sinh do tic dbng dfen mdi tradng, tranh chap 
lifen quan dfen vi phgm radi tnidng, hoac cac tranh chip lien quan dfe'n vih 
dfe nhin quyfen,...'^ 
2.2. Cd che'gidi quyit tranh chdp hpp ddng d^u tu qudc ti 

Trong cac hifep dinh cfeu ta qubc tfe, vifec giai quyfe't tranh chip lifen quan 
dfen cfeu di thadng dapc quy djnh ey thfe trong hifep dinh va cP chfe giai quye't 
bang trpng tai thadng dapc chpn lya hOn la giai quyfet tai cac tda an qubc gia, 
nha (feu di theo hifep dinh cd thfe khdi kien true tifep qudc gia tifep nhan cfeu 
ta ra cic cd chfe trpng tai nay. Dd'i vdi cac hpp dbng (feu ta qubc tfe', vifec giai 
quyfe't tranh chap bing phaong thac nao cbn tuy thubc vao sy thda thuin 
trong h0p dbng cang nha phap luit cua qudc gja rifep nhin (feu di. Trong khi 
cic qudc gia va cac doanh nghiep nlfe nade thadng mudn tranh chap se dapc 
giai quye't tgi cac tba an cua qubc gia minh, xuat phit td vifec thda thuin giOa 
hp vdi nhi cfeu di cd ban chiit cda radt "hpp dbng", cac nha (feu di lgi mong 
mudn tranh chip se daOc giai quyfet tgi mbt trpng tai qubc te. Difeu nay fe bdi 
c6 chfe trpng tai qud'c tfe cd thfe dem lgi sy tm ciy cho cac nha cfeu ta vi cac ly 
do nha tinh trung lip va khich quan, it bj chi phdi bdi tic ddng cua cac tda 
an qubc gia, tirih Hnh hogt, kha ning chpn lya trpng tai vien, vifec gia bi mit 
cho cic bfen va phin quyfe't trpng i^ la chung tham va cd hifeu lyc thi hanh 
ngay va cubi cung la kha ning kifem soat thu tyc trpr^ tai.'" 

Cac hpp dbng (feu ta qubc tfe cd tiife bao gbm difeu khoan vfe giai quyfet 
tranh chap, nhin chung chung thadng quy dinh viec giai quyfet tranh chip se 
dapc thyc hifen bdi cac tba an cua qubc gia tifep nhin cfeu ta, hoac bdi mOt 
cd quan trpng tai qubc tfe. Trong nipt sd diidng hpp, hpp dbng cfeu di cd thfe 
quy dinh vifec giai quyfe't tranh chip se dapc thyc hifen theo mdt cd chfe nhifeu 
ting, trong dd cO che giai quyfet dya d-fen sy (fem phan, thaong lapng, oung 

Xem them TrUdng Dji hgc Lujt Ha NOi, tldd sd 9, tr 669 
Xem chemZivkoMc. Vehmir. tldd, sd 2, cr. 11-12. 
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gian, hba giai sfe dapc tife'n hanh tnidc, trong drudng hpp nhOng bifen phap 
nay khdng cd kfet qua dii se giai quyfe't bing cC chfe tai phin, bao gbm tba 
an qudc gia, drpng tai cda qubc gia tifep nhin diu di hoic drpng tai qudc tfe. 

Nhin chung, hop dbng dau ta qudc tfe d-ong trudng hpp phat sinh tranh 
chip se dapc giai quyfet bing mbt d-ong cic phadng thric giai quyfe't sau: 

Gidi quyit bdng co chi qud'c gia: Trong tnidng hpp nay, tranh chap lien quan 
dfen hdp dbng diu tU se dapc giai quyfet bing thadng lapng, hda giai. Trong 
dTidng hpp khdng thaOng lapng, hda giai dapc thi sfe dapc giai quyfet bing 
trpng tai hoac tda an d qudc gfe sd tai. Cac hpp dbng (feu di cd thfe quy dinh 
rd viec giai quyfet dranh chip se do tda in qudc gia giai quyfet. Chdng hgn, 
trong vu drong vy SGS kiin Paraguay,^"^ hpp dbng giaa SGS vdi chiiih phu 
nade nay cd quy dinh "Bdt kf mdu thudn, tranh chdp hay khiiu kiin ndo phdt sinh 
tu hay CO liin quan din Hop ddng nay, vi ph^m, chdm dtit hodc vd hi^, phdi dupc gidi 
quyit tifi Toa dn aia thdnh phd Asuncion theo phdp ludt ciia Paraguay". Taong ty, 
trong vu SGS ki^n Philippines^^ hpp dbng giaa SGS va chinh phd Philippines 
quy dinh rd "Mpi khiiu kiin vi tranh chdp liin quan din cdc nghia vu oka m6t biti 
cda Hpp ddng nay phdi dupc di tnnh lin Tba dia phuong Makati hodc Manila". 

Thfem naa, mgc dd la tranh chip phat sinh td hdp dbng, vifec nha (feu ta 
CO thfe kifen phia ddi tic cua minh trong hpp ddng (cd quan nha nade hoic 
doanh nghifep nha nade dupc dy quyfen ky kfet hpp dbng) ra tnidc cd quan 
toa an cua qud'c gia nfe nha (feu ta mang qubc rich hau nha khbng xay ra, 
bdi le vin dfe nay thadng bi logi trd bdi vifec vifen din quyfen mifen trb di phip 
cua qudc gia. Difeu nay cring khac vdi vifec nha (feu ta kifen chinh phu qudc 
gia tifep nhin cfeu ta khi cd sd phip ly de vien din vifec khdi kifen la hifep dinh 
diu tu, theo dd qudc gia tife'p nliin cfeu tU da chip nhin kha ning nha diu di 
kifen minh trade cO quan trpng tai qubc tfe', dbng thdi theo luit qudc tfe dii 
nha diu ta cd thfe kifen chinh phd vi nhang hanh vi cua cO quan nlfe nude d 
qube gia tife'p nhin diu di. Ngoai ra, drong tradng hpp tda an cua qudc gia fe 
cd quan giai quyfet danh chip, ^ nha chic chin, tda an qud'c gia sd tgi se 
ap dyng phap luit cda qudc gia minh dfe giai quyfe't tranh chap hoic vifec ap 
dyng phap luit qubc gia se dapc thfe hifen rd trong hdp dbng. 

Gidi quyit bdng CO chi quic ti: Trong drUdng hpp nay, tiznh chip phit 
smh tii hpp dbng diu di se dapc giai quyfe't bing cd chfe d-png tai nade ngoai 
(cac diifet chfe d-png tai tgi qudc gia cua nha ^ u di dieo hpp dbng hay tgi 
mbt qubc gia khic) hoge drong tai qudc tfe (vi dy nha Tda drpng tai thadng 
tnJc - PCA). Vifec giai quyfet theo cd chfe qubc tfe nay cd tiife dapc tiiifet lap 
theo quy tic: (i) tba an va drong tai cda qudc gia sd tgi se fe cac tiiifet chfe Uu 
rifen giai quyfet d-anh chi'p; (li) cac ben cd thfe chpn lya cac hinh tilde tba an 
qube gia hoic drpng tai nade ngoai, trpng tai qudc te hoac trpng tai do cac 
' SGS Sociite Generale dc Sun-eillance S.A v The Republic ofParasiiay. ICSID c:ase N o . ^ / 0 7 / 2 9 , 
* SGS Sodete Generale de Surveillance S.A v. Republic of the PInlippines, IC^ID Case N o . A R B / 0 2 / 6 . 
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bfen thda thuin thanh fep; (iu) nfe'u trong hpp dbng cd thda thuin khac thi 
se giai quyfet dieo thda thuin dd. Ching hgn, khoan 4 Difeu 14 Luit D^u di 
2014 quy d\nh "Tranh chdp giua nhd ddu tu nuac ngodi vdi ca quan nhd nudc co 
thdm quyin liin quan din hogt ddng ddu tu kinh doanh trin lanh thi Viet Sam dupc 
gidi quyit thdng qua Trpng tai Viit Nam hodc Toa dn Viit Nam, trU tni'ang hpp co 
thoa thudn khdc theo hpp ddng hodc diiu udc quic timd Cdng hba xd hdi chii nghia 
Viit Nam la thdnh viin co quy dinh khdc". 

Trong tradng hpp tranh chip dapc giai quyfet bing trpng tai qubc tfe', 
cic bfen cd tiife thda thugn trong hpp dbng vfe vifec giai quyfet bing trpng tai 
quy chfe (giai quyfet vy tranh chip tgi tmng tim trpng tai thadr^ tryc, ching 
han nhu tgi Tnmg tira Trpng tai diadng mgi qubc te - ICC), hoic cd thfe 
giai quyfet bing trpng tai lam thdi (ad hoc) do cac ben thda thuin thanh lip. 
Trong tnidng hpp my, cac vy tranh chip ndi tren dapc coi fe nhcfng tranh 
chip vfe thuong mgi qubc tfe. Mic dd viy, cac ben trong hpp dbng cfeu ta 
cOng cd thfe xem khoan cfeu ta theo hpp dbng fe dbi tapng tranh chip cd thfe 
dapc giai quyfet tai trpr^ tai cfeu ta qubc tfe (intemational investment arbitration), 
chdng hgn nhu Tmng tira Qudc tfe vfe giai quyfet tranh chap cfeu di. 
2.3. Vdn d^ lu4t dp dung trong gidi quyit tranh chdp hpp d'dng ddu tu qudc ti 

Vfe nguyfen tic, hpp dbng sfe la cin cd xic dinh luit ap dyng cho vifec giai 
quyfet tranh chi'p phat sinh td hpp dbng. Vdi tmh chit cua radt hpp dbng cd 
yfeu tb nade ngoai, van dfe luit ap dong cho hpp dbng cfeu tU qubc tfe cang 
phdc tgp nha cac hpp dbng trong kinh doanh, thuong mgi qubc tfe. Do tinh 
die thu cua logi hpp dbr^ nay raa cd cic tnidng hdp xay ra nha sau: 

Trubng hpp thU nhdt, hpp dbng xac c!inh rd luit ip dyng fe luit cua qudc 
gia sd tgi (qubc gfe Qfep nlfen cfeu di). Difeu nay fe kha phb bifen trong thyc 
tifen vi It cd kha ning luit nade ngoai dapc chpn lya vi ly do chd quyfen qubc 
gia. Trong tnidng hpp nay, sa vi phgm cac difeu khoan cua hpp dbng dupc 
eoi la cd sd din dfen tranh chip dadc xac d|nh theo luit thyc djnh cda qubc 
gia sd tgi va cd quan giai quyfet tranh chip se ap dyng cac quy ciinh phap luit 
nay dfe giai quyfet tranh chip. Difeu dd cang cd nghia nhang quy djnh cua 
cac hifep dinh cfeu tU qudc tfe se khd cb kha nang dUde ap dyng dfe giai quyfet 
danh chip phat sinh tii hpp dbng nay. Ching han, trong tradng hdp hpp 
dbng cfeu di xiy diing san bay qubc tfe tgi Vifet Nam theo phaOng thdc B O T 
giaa nha (feu di cua CHLB Ddc va chmh phu Vifet Nam thdr^ qua cfei (iifen 
fe Bb Giao thbng vin tai, gia sd hdp dbng nay cd thda thuin chpn lugt Vifet 
Nam dfe giai quyet tranh chip, neu cd sy vi phara hpp dbng thi lujt ap dyr^ 
cho vifec xac (iinh hanh vi vi phgm, giai thich cac ditu khoan va cic bifen 
phip chfe tai tUPng Ong fe quy djnh phap lugt thyc dinh cua Vifet Nam cha 
khdng thfe din chife'u dfen Hifep dinh khuyfe'n khich va bao hb diu di gjOa Vifet 
Nam va CHLB Ddc n im 1993. 
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TrU'mg hpp thti hai d in d^n viae thay doi lu^t ap dung la viec ap dting 
diiu khoan bao triim. Di'eu khoan nay la co sd giiip din chi& d & cac hiip 
djnh diu tu qudc ttf, cho phep mfl rong cac quy dinh cila hi4p dinh diu tli 
d^n cac hop diing dau tu va cd th^ lam thay ddi ban chit cua tranh chap tti 
chd la tranh chap hop dbng thanh tranh chip lien quan den vific vi pham cac 
nghia vu xac dinh theo hidp dinh dau tU qudc td.'' Vin de la, dd cd thd ap 
dung difeu khoan nay thi hidp dinh d iu tu tuong ilng phai quy dinh vd didu 
khoan cung nhu ndi dung cda didu khoan mdt each minh thi va ro rang. 

Truang hop thti ba, ndu hop ddng dau tu xac dinh luat ap dyng la hidp 
dinh diu tU qudc td thi hiep dinh dd se duoc ap dur^. Chang han, Hdi ddng 
trpi^ tai trong vy SGS kiin Paraguay da khing dinh: "[...] Luat dp dung cho 
khi^ kidn dia Nguyin dan ia BIT, bao gdm Diiu 11 ctia BIT vd diiu khodn gidi 
quy^t tranh chdp gitia nhd ddu tu-qu6cgia ti6p nhdn ddu tu ti^i Diiu 9 ctia BIT. Diiu 
11 yiu cdu B\ don phdi tudn thti cdc cam k^t ctia mmh d6i vdi nhd ddu tu cita Thuy 
St. "Cam k(t" d ddy chinh la Hpp ding [.. .j".'' 

Trubng hpp thti tti, ndu hop ddng kh6ng xac djnh ro luat ap dimg cho vide 
giat quydt la luit nao thi viec chon luat se tuy thudc vao thda thuan sau dd cua 
cac bdn ho^c do sU lua chon cua cd quan giai quydt tranh chap ndu cac bdn 
khdng cd thda thuSn hoac khdng chon lUa duOc luat ap dyng theo nguydn tic 
vd giai quyd't tranh chap hop dbng kinh doanh, thuOng mai qudc te. 
Kdt l u ^ 

Tranh chap phat sinh til hop ddng diu tU qudc td cung cd ban chit la 
tranh chip h0p ddng ndi chung, do dd, vd cd ban, tranh chip loai nay cd thd 
duoc giai quydt tai tda an hoac trpng tai cda qudc gia sd tai. Tuy nhien, vide 
giai quydt tai diu thy thudc vao tuong quan lye luong trong qua trinh dam 
phan hop ddng giOa qud'c gia tidp nhan diu tU va nha cftu tu. Trong tnidng 
hop tda an Vidt Nam la co quan giai quye't tranh chip dii vide giai quydt tranh 
chip nay se dUOc thilc hidn trdn CO sd phip luit "Viet Nam. Vide lUa chon tda 
an qud'c gia sd tai (Tda an Vidt Nam) dd giai quydt ttanh chi'p se gdp phin 
giam diidu dang kd ehi phi cho vide giai quydt tranh chip va dam bio vide thi 
hanh phan quydt dUpc thUc thi cd hidu qui do khdng phai lo ngai vin de hdy 
phan quydt nhu ddi vdi phin quydt cua cic trong tai diUOng mai. 

Trong trudng hop tranh chip dUdc gi.Ti quyd't tai CO quan trong fti thi 
vin dd quan trpng la vide chpn luit ap dung. Nhu da phin n'eh, phuong phip 
diing ttang tii dd giai quyd't tranh chip phat sinh til hdp ddng diu tU thudng 
dupc phia nha diu tu nude ngoai chon lya do tinh ttung lap va sy rin mdng 
vao phin quydt cua cie ed quan nay hdn la cda tda in qudc gia sd tai. Diy 
eting la xu thd chung hidn nay, gdp phin ting sy diu hut dau nl nudc ngoai 

" No, each khic. «{c ap dong d»u khodn hao trtim din d& viSc kh.fu k,«n v, phjn, h«p dbng 
han dia H do^c thay thf bJng mOt khitfu kif n vi phan, h,Sp dinh 

° Xen, thim SGS v Pmiu„y, Phan quyft c4a H«. dbng trpng tai, 10/2/2012. doan IK). 
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vao qudc gfe sd tgi. Nha viy, mdt khi cac bfen trong hpp dbr^ chon lya cO 

quan trpng tai qubc tfe dfe giai quyfet, vifec thda thujn chpn cO quan trpng lai 

nao cung c ^ lau y dfen vSn dfe chi phi trpng tai va cac chi phi khac nhU chi 

phi c!i fei, thufe luit sa... Do dd, vifec giai quyfet tai co quan trpng tai thaOng 

mai tgi qubc gia, nha tnmg tim drpng tai qubc tfe Vifet Nam bfen cgnh Phdng 

Thaong mgi va Cdng nghifep Viet Nam fe rapt liia chpn tdt nhim giam thifeu 

chi phi giai quyfet tranh chap hpp dbng rfey. 

Cubi cui^, dfe gdp phin khic phyc nhong phdc tap do vifec giai quyfet 

tranh chap phac sinh td hpp dbng diu ta qubc tfe, thifet nghi cang can cd cac 

quy dinh va giai thich, hadng din cu thfe vfe logi hpp dbng nay. Luit Dau di 

cin cd giai thi'ch cfey du, chi tifet vfe "hpp dbng ^ u ta qubc tfe'" va cd difeu 

khoan quy dinh vfe ndi dung cua loai hdp dbng rfey ciing nha vin de giai 

quyfet tranh chip phat sinh trong tnidng hpp cic bfen cd sy vi phgm dbi vdi 

cac nghia vu cua hpp dbng, bao gbra cO chfe giai quyfet tranh chip va luit ip 

dyng. Quy dinh nay cua luit d3u tU cOng c ^ xac dinh rd mdi Hfen hfe giaa 

hpp dbng va r^Jiia vy thyc thi theo cac cam kfet vfe bao hb cfeu di tren cO sd 

ap dyng difeu khoan bao trdm. • 
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