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T o m td t 
Cu6c cdch mt^ng cdng nghiip Vdn thii tu dang vd se (dm xu^t hi^n nhi^u sdn pham, 
dich fy mdi, bao gdm nhi'Su tai sdn phi truydn th6ng chua co ti'in li, nhu tdi sdn ma 
hoa. Bai vi^t phdn tich m^t sd lehia cijnh phdp /y ciia tai sdn ma hoa tU kinh nghidm 
ciia mdt s6' qudc gia cang nhu d Vi^t Nam. Tit do, bdi vi^t M xudt mdt s6 khuyin 
nghi d'^^i g^<^ <^d chinh sdch va phdp lu4t di qudn If quy^n s6 hciu tdt sdn trong bH 
cdnh cudc cdch mi^ng c6ng nghiep ldn thti tu d Viit Nam. 

T a k h o a : quy'M sd hdu tdi sdn, tai sdn ma hoa, cdng nghi chudi khii, cudc cdch m^ng 

cdng nghiip i<^i^ th^ ' " 
Abstract 

TTie Fourth Industrial Revolution has created and mil create new innovative products and 
services, including unprecedented non-traditional properties, cryptoassets for instance. This 
paper analyses certain legal issues of cryptoassets in some selected countnes and Vietnam. 
Basing on that, it provides recommendations from the perspective of policy and law to handle 
property rights in the context of the Fourth Industrial Revolution in Vietnam. 

K e y w o r d s : property rights, cryptoassets, blockchain, the Fourth Industrial Revolution 
Ngay nhan bai: 20/4/2020 Ngay duyet dSng: 20/5/2020 

V^_>S( 

^uOc C a c h m a n g c 6 n g ngh idp l&n thi3 tu ( C M C N 4.0) da, dang va 

>se tac dOng ng^y cang sau r d n g td i m o i m a t cua ddi sdng Idnh tS' -

xa h 6 i Cling n h u p h a p lu^t va td chi ic tiii h a n h phap luj t ciia n h i e u q u d c gia, 

t r o n g dd c o Vi^t N a m . ' Su b i ing n d cda cac c 6 n g n g h e m d i n h u : t n tud nhSn 

tgo (Al) , d o U^u ldn (big data), i n t e rne t v^n v4t ( l oT) , c 6 n g n g h e sd cai p h a n 

tan ( D L T ) hay cOng n g h $ c h u 6 i k h d i (blockchain)... da lam xua t h i en n h i e u san 

p h a m , d ich v y m d i , chUa cd tifen 1^. Di&u nay dat ra nhifeu t hach t h d c c h o h e 

t h d n g p h a p lu^t q u d c gia cQng n h u q u d c t^. 

D u d i gdc dd quyfen sd hUu tai san hay q u y ^ n ddi vd i tai san t h e o nghia 

r 6 n g (property right), nhifeu vSh dS phap ly dat ra U^n quan d^n "tai san" p h i 

truyfen t h d n g diTOc tgo l^p tii cac san p h a m , d ich vu m d i nay, t rong dd cd tai 

san m a hda (oyptoassel). Nhifeu cau boi phap ly d u g c dat ra t rong k h i cau tra Idi 

Secretary of State for Business. Energy and Industnal Strategy, Regulation for the Fourth 
bidiistnal Revolution, 6/2019, ISBN 978 -1-5286-1362-0, tr. 7 ^ 8. 
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cd th^ chua ro rang hoac khac nhau. Vi du: dd cd phai la tai san (hay v^t theo 
ly thuydt vit quyen)? Ai la ngubi cd quyfen (vjt quyfen) ddi vdi " ^ san" dd? 
"Tai san" do la ĝ  theo each phan loai lai san truyfen thdng? Lam sao cd th^ bao 
v^ va thilc diy sU Itlu thdng, giao dich cua cac loai "tai san" my trong khi van 
bao dam duoc cac quyen va loi I'ch hop phap cda cac chd th^ cd U^n quan... 

D^ng sau cac "tai san" phi truyfen thdng nay la sU sang t^o va phat trien 
nhanh, chua cd ti'dn 1̂  cua khoa hoc cong nghd trong bdi canh C M C N 4.0. 
Do dd, cau tra Idi cho cac cau hoi trdn se tac d0ng dd'n sU sang tao, tang hay 
giam nai ro d&u til, anh hudng dd'n mfem tin ngUbi dan. Suy cho ciing k^t qua 
nay cung se anh hudng dd'n siic canh tranh ciia nfen kinh t^ cua mdi qudc gia 
trong bdi canh C M C N 4.0. 

1. Khai quat vfe tai san ma hoa 
1.1. Dudi goc 46 cdng nghi 

Loai "tai san" duoc tao l^p trdn cO sd cdng nghd s6 cai phSn tan (DLT) 
ma di^n hinh la c6ng nghd chu6i khdi (blockchain) vdi cO ch^ hoat d6ng d§c 
tning la sd cai phan tan k^t hop ky thujt ma hoa (mjt ma) thudng dudc ggi 
la "tai san ma hda" (cryptoassets), t h ^ chi mOt sd thuSt nga khac dUpc sii 
dung nhu: "tai san ao" (virtual asset), "tifen ao" (virtual cwrrenry), "rifen ma hda" 
(cryptocurrency), "ti'dn ky thudt s6" (digital currency), "ti^n thay th^ ' {alternative 
currency), "tien internet" (internet currency)... Bitcoin, m6t loai "tai san ao" 
duoc mOt ngudi lay tdn la Satoshi Nakamoto t?o lap vao thang 01 ntai 2009 
la m6t vi dy di^n hinh. Day cd th^ dupc coi la tai san ma hoa (TSMl^) diu 
tidn va la TSMH cd gia trj v6n hda ldn nhat trdn th^ gidi.-

Theo Quy Ti'dn td qudc td' (IMF), loai "tai san" nay cd ti&m nang ket 
hop loi i'ch cua tifen td va hang hda, nen vi$c sd dung til "rifen" trong cac thuSt 
nga ndu trdn cd th^ gay nham lin. Trong khi do, "tai san" nay dupc t?o Igp 
trdn CO sd sii dung cong nghd chuoi khdi k^t hpp ky thugt ma hda nham tao 
l?p va xac thuc giao dich mpt each minh bgch, bao mat, dang tin cjy. Do dd, 
IMF khuyd'n nghi sil dung thuat ngfl TSMH cho loai "tai san" nay.^ Chi'nh 
vi v^y, 6 Nhat Ban, mjc dii thi4t ngfl "rifen ao" dupc dila vao Luit Djch 
vu thanh toan trong ftn stfa ddi vao thang 4 nam 2016 (co hi^u lyc til ng^y 
01/4/2017) nhung trong Ian sda ddi Luat nay vao thang 5 nam 2019 (cd hidu 
lyc ttr n ^ y 07/6/2020), thu^t ngfl "tai san ma hda" da dupc sti dung d^ thay 
the' thu^t ngCf "tien ao"."* 

A Blandine et al, Global Cryploasset Regulatory Landscape Stiidy. Cambnge University 
Faculty of Law, Paper No. 23/2019, 09/2019, tr. 34 - 35, hctps //papers,ssm.com/ 
sol3/papers.cfin?abstract_id=3379219, truy cjp n ^ y 20/12/2019. 
IMF, Global Fmandal Stability Report: A Bumpy Road Ahead, 4/2018, tr. 21-23. 
T. Omagari, Y. Sako, Japan's New Crypto Regulation. 2019 Amendments to Payineni 
Services Act and Fmandal Instruiticnls and Exchange Act of Japan. K&L Gate Legal 
Insight, 26/11/2019. 
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Hien nay trdn the gidi vin chUa cd mpt dinh nghia thdng nhit v^ 
TSMH. Theo Ngdn hang Trung uong chau Au (ECB), day la thuat nga 
diing d^ chi bit ky tai san nao dupc ghi nb^n 6 hinh thdc ky thuat sd, no 
khdng phai va khdng dai didn cho bat ky ydu cau tai chinh nao va nd khPng 
ham chiia quy'dn d6i vdi tai san. Tuy niiidn, TSMH dupc ngUbi sd dung 
xem la co gia tri (la tai san) vdi tii each la mpt khoan ^ u tU hoac phUOng 
tidn trao ddi. Vide ki^m soat hogt ddng cung iing TSMH va thoa thuan vd 
vide chuydn giao TSMH khdng dupc thyc hidn bdi mdt bdn trung gian nao 
ma dupc thyc hidn bdi vide sii dyng ky thuat ma hda.^ Theo Td chiic qudc 
td' cua cac liy ban chang khoan (lOSC), TSMH vdi gia tri npi tai hay gia tri 
dupc danh gia, la mdt logi tai san tu nhan, sii dung cdng ngh^ sd cai phan tin 
(DLT) hay tUPng tU va ky thuat ma hoa. TSMH cd the dai didn cho mpt tai 
san hay quy&n sd hau mdt tai san, nha: ti'dn, hang hoa, chdng khoan ho^c 
mdt loai phai sinh (derivative) ciia hang hda hay chiing khoan.*^ 

Theo Lu^t Dich vu thanh toan (PSA) ciia Nhat Ban (cd hieu lyc ta ngay 
07/6/2020), TSMH la mpt loai phaong tidn thanh toan nhung khdng phai 
la ti^n phap dinh, gbm hai logi: (1) TSMH loai I la gia tri tai san (property 
value) dupc lUu tra trdn thid't bj didn tii hojc phuOng tidn khac thdng qua cac 
phuong thac didn ta, khdng bao gbm tifen ciia Nh§t Ban hay ti'dn nUdc ngoai 
va tai san dinh gia bang tifen, co th^: (i) dapc sd dung d^ thanh toan kbi mua 
hang hoa, djch vu hay thue tai san til mpt ngUdi khdng xac djnh; va (ii) mua 
hay ban TSMH do vdi mdt ngUdi khdng xac dinh bang tidn phap dinh va cd 
th^ chuydn giao bang each sd dyng hd thdng xii ly dfl Hdu didn tii; (2) TSMH 
loai II la gia tri tai san cd th^ dupc sa dung d^ trao ddi vdi TSMH lo^ I ndu 
trdn vPi ngydi khPng xac dinh thdng qua hd thd'ng xd ly da hdu didn ti.' ' 

Dudi goc dd ky thuat, trdn cd sd mdt n^n tang ang dyng cPng nghd 
chu6i khdi va ky thuat ma hda trong mdt hd thdng may rinh, mdt TSMH la 
mdt xu/ma ky thu^t sd (digital token), dapc th^ hidn qua hai tham sd' hay khda 
thdng tm, g&m: thdng tin cdng khai (public) va thdng tin ca nhan (private). 
Thdng tm cdng khai (con gpi la khda cdng khai) la cac thOng rin dapc ma 
hoa vfe "tai san" nhu: thdng tin vfe sd hau, gia tri, lich sii giao dich, dupc cdng 
bd cho tit ca nhang ngadi tham gia nen tang chudi khdi dd. Thdng tin ca 
nhan (khda ca nhan) cd th^ dapc coi nha la cha ky didn ti( cua ngudi nam 
gifl "tai san" dd, cho phep ngUbi ndm gia rid'n hanh cac giao dich, kidm soat, 
chuydn giao tai san dd.^ 
' ECB, Crypto-Assets: Implications for Fmandal Stability, Monetary Policy, and Payments 

and Market Infrastmctures, Occasional Paper Series No 223, 05/2019, tr 7. 
'' lOSC, Issues, Risks and Regulatory Considerations Relating lo Crypto-Asset Trading 

Platforms, FR02/2020, 2020,'tr. 3. 
' DiSu 2.5 PSA. 
** LawTech Delivery Panel, Legal Statemen! on Cryptoassets and Smart Contracts, UK 

Jurisdiction Taskforce, 11/2019, tr. 10. 
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Thdng thudng co 3 each di tao ra TSMH trong mpt ndn tang ang dyng 
cdng nghd chudi khdi, g'dm: (i) tao ra mdt lin t^ mpt thPi diem xac djnh, 
thyPng la ngay tb dau (pre-mine), do ngudi thid't latp, quan ly nfen tang dng 
dung cong nghd chudi khdi lap trinh ra; (ii) "cfeo" (mining), la vide "thudng" 
cho ngaPi tham gia n^n tang Ong dyng cdng nghd chu6i khdi khi da tham 
gia van hanh n'dn tang dd trdn cd sd cac quy tic ty thyc thi rit minh bach, 
dupc d;nh trudc, la kd't qua cua bang chdng cdng vide (proof of ivork) hay bang 
chdng sd hau, tham gja (proof of stake) f (m) kd't hpp ca hai each ndu trdn 
(hybrid). Sau khi da dUdc t?o ra, TSMH se dupe trao ddi giUa cac ehd thi 
CO nhu ciu sd dung hay diu ta, dac bidt cd the thdng qua kdnh phat hanh 
TSMH ra cdng ehung (ICO, ITO hay STO), tac chao ban TSMH do ngUbi 
thi^t lap, quan ly nen tang ting dyng cdng nghd ehu6i khdi Mp trinh ra khi 
n'dn tang dd c6 thi chua dupc van hanh chinh thdc.^" 
1.2. Dudi goc dd tdi sdn 

Dadi gdc dd phap ly, thu^t ngd "tai san" khdng dung di ehi mpt v^t 
hau iiinb hay v6 hinh ma nd chi phan anh quan hd phap ly gin vdi vat 
dd, tde cae mdi quan h^ giaa mdt ngadi vdi mpt vat (v^t quy&n)." Theo 
ly thuydt tai san truydn thdng, difeu kidn dd TSMH dddc eoi la tai sin n^u 
cd thd xae dinh dapc ai la ngaPi sd hdu TSMH va quyfen sd hdu do dapc 
chuyen giao nhd thd̂  nao? 

Vfe nguydn tic, mdt ngUPi nim gid khda ca nhan bing bidn phap hpp 
phap, nhd: ty tao ra (pre-mine) ngay td diu, "dao" (mining) hay ddpc n h ^ 
chuydn giao qua cd chd dbng thuiln, ddde coi la chu sd hdu ciia TSMH gin 
vdi khda ca nhan dd. Mac dii ngdPi nim gid khda ca nhan gin vdi TSMH 
(nby Bitcoin) cd thd in danh, khoa cdng khai cda TSMH dd ed the eung 
cip mdt so thdng rin Hen quan ddn vide sd hdu. Khi bdn chuydn giao mudn 
chuyen gjao TSMH dd cho bdn nhan chuydn giao, bdn chuydn giao se thay 
ddi khda edng khai hoac t^o ra mpt khda cdng khai mdi dd ghi nh?n thdng 
tin (bing chdng) cua vi^c chuydn giao dd (bao g'dm thdng tin cua bdn nhan 
chuydn giao), d6ng thdi thdng tin (bing chdng) dd dupe xac thyc thdng 
qua vi^c bdn chuydn giao ky didn td bing khda ca nhan. T ^ thdi didm nay, 
TSMH ket ndi vdi khda ci nhan cua bdn nhan chuydn giao va thupc quyfen 
kidm soit cda bdn nhan chuydn giao. Mpt khi giao dich dd ddpc ghi nhan 
trdn s6 cai phan tan, theo eP chd ddng thuan, hd thdng se khdng ddpc chap 
thuan bdn chuydn giao chuydn giao TSMH dd eho mdt bdn thd ba khac.'-

'' TSMH duoc xac l^p th6ng qua va^c "dao" nhu vjy cO ban kh6ng bj ki^m soat bdi 
mOt ca nhan hay t6 chile nao. 

'" A. Blandine et al, lldd, tr. 122. Thu^t ngfl ti^ng Anh ciia ICO, ITO va STO I^n lu<?t 
la "Initial Coin Offenng", "Inidal Token Offering" va "Security Token Offering" 

" G. Kantor - T. Lambert (eds), Legalism: PropeHy and Ownership. OUP, 2017, tr. 1 - «• 
Yanner v Eaton. 1999, HCA 53, do în 17. 

' ' LawTech Dehvery Panel, tldd, tr. 1 3 - 1 5 . 
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Nhy vay, vdi c$p khda ca nhan va khda cPng khai trong mpt n'dn ting dng 
dyng cdng ngh$ chudi khdi kdt hpp ky thuat ma boa, ngaPi s6 hdu TSMH 
ddpc xac dinh (dd cd thd in danh) va quydn sd hdu dd cd did ddpc chuydn 
giao binh thddng. 

Hidu mpt each ddn gian nhat, TSMH dap dng dieu kidn dd ddpc eoi la 
tai san nhd tai sin truydn th6ng n^u ngddi sd hdu nd cd quyen lo?i trd (right 
to exclude) ngddi khac khai thac, sd dyng TSMH do, dbng thPi cd quydn khai 
thac, sd dung (right to use) tai san dd." Do TSMH ey thd gin vdi cap khda 
cdng khai va khda ca nhan, ngypi nim gia khda ca nhan cd quyfen loai trii 
ngddi khae khai thac, sd dung TSMH dd. Nhd vay, quydn loai trd do ddpc 
thid't kd' bdi cdng nghd, ^ n tdOng ty vdi quydn ty nhien gan vdi mdt tai san 
hdu hinh ey thd, chd khdng can phap luat edng nhan va trao cho chd sd hdu 
nhd quy'dn sd hOu tn tud. Ddi vdi quydn sd dyng, nhu se ndu cy thd 6 vide 
phan lo^ TSMH dddi day, ngddi nim gid khda ca nhSn cd quydn sd dyng 
TSMH gan vpi khda ca nhin do, bao g(5m ea vide chuydn giao cho ngddi 
khac. Nhy v^y, TSMH c^n ddpc eoi la tai san. 

Hd thd'ng phap lu^t Anh - My (common law) khdng ed mdt djnh ngbia 
chung, toan di^n vd tai san. Tuy nhidn, mpt quydn hay mdt Idi ich dapc coi 
la tai sin nd'u nd ed thd (i) xae d;nh dape (definability), (ii) d\i<}c nhan didn 
(identifiability) va (iu) thda nhan (assumption) bdi bdn thd ba, (iv) cd mdc dp 
dn dinh (permanance/ stability) nhit dinh; ngoai ra edn cd thd cd sy ehic ehin 
(certainty), quydn loai trii (exclusivity), kidm soat (control) va cd thd chuydn 
nbdpng (assignability).'''' 

Vd tinh xac djnh, nh^n didn va ehic chan, bat ky ai sd dyng mpt n'dn 
ting dng dung cdng nghd cbu6i khdi ddu cd thd xac dinh ddpc TSMH va 
chic chin vd tai sin dd thPng qua khda cdng khai nha da trinh bay 6 trdn. 
Vd sd thda nh^n va chuyen nhddng, ngdPi nim gia khoa ca nhan gin vdi 
TSMH se ddpc bdn thd ba thda nhan la ngddi sd hdu TSMH dd va ngddi dd 
sd ddng khda ca nhan dd xae thye vide chuydn nbdpng cho ngdPi khac. Vd 
sd dn djnh, TSMH cd sd dn dinh ddi vdi ngddi ciiidm hdu (sd hdu) nhd cac 
tai san tai chinh thdng thddng khae, sd tbn tai cho ddn khi TSMH nay ddpc 
chuydn ddi, bi buy... Tuy nhidn, dudi gde d^ ky thuat, trdPng hpp cd sy thay 
ddi trong hd thdng mdt n'dn tang dng dung cdng nghd chu6i khdi i i^ khdng 
dgt ddpc sd dbng thuan thi cd thd din ddn h^ thdng dd bi chia tach (hardfork) 
thanh 2 hd thtfng (vdi 2 sd cai). Khi do, TSMH ban diu cdng se ddpc chia 
tach thanh 2 nhom,'^ din ddn sy khdng dn djnh. Tuy nhidn, tii sin truydn 

J Penner, H.E. Smith (eds), Properly Law, OUP, 2013, tr. 223 - 232. 
LawTech Delivery Panel, tldd. tr. 12; National Provincial Bank v Ainswonh [1965] AC 
1175; Fairsiar Heavy Transport NVvAdkins, 2013, EWCA Civ 886. 
K F.K Low, E. Mik, Pause the Blockchain Legal Revolution, International & 
Comparative Law Quarterly. Vol. 69 Issue 1, 2020, tr.135-175. 
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thd'ng eang ed yeu td' khdng dn dinh taong ty nha vi^e hd hdng, mit mat. 
Ngoai ra, mac dd phap lujt thddng chi cdng nh^n hai loai tai san: (i) 

tai sin thdng qua cliid'm hau (chose in possession) va tai san thdng qua td tyng 
(chose in action), tuy niiidn, khai mdm tai sin thdng qua to tyng can ddpc hidu 
theo nghia rdng, la bat cd tai sin vd hinh nao khdng thupc tai san thdng qua 
chid'm hdu (tai san hdu hinh). Vi vay, trong Tuydn bd phap ly vd TSMH va 
hpp ddng thdng rmnh, cac chuydn gia cdng nghd va phap lu^t da khing dinh 
TSMH ed eae djc tmh eua tai san nhd tai sin thdng thddng. Cac dac tinh 
mdi cda TSMH, nhd da tiinh biy d trdn, khdng inh hadng ddn vi^c thda 
nhan TSMH la tai san theo phap luat cda VUdng qud'c Anh.'* 

Can ed vao thye te sd dyng TSMH va ban ehat kinb td ben quan, 
TSMH hidn nay ddpc nhi'du chuydn gia, td chde va tham chi cd quan quan 
ly nha ndpc phan tlnnh 3 nhom ehinh:" 

TTiti nhdt, TSMH tddng ty chdng khoan {security token): la mdt loai 
TSMH cd cic dac trdng cda chdng khoan theo phap luat chdng khoan cda 
qud'c gia, la bang chdng xae n h ^ quydn va lpi ich hdp phap eua ngddi sd hdu 
ddi vdi tai sin hoje phan vdn (tddng ty trai phidu hay cd phid'u) cda ngdPi 
phit hanh ra TSMH dd. Ndi cich khac, nd'u TSMH, thPng thddng ddpc 
ban cho ngdPi mua qua hinh thdc phat hanh ra cdng ehung (ICO, ITO hay 
STO), la mpt khoan dau td cua ngddi mua vio doanh nghidp phat hanh thi 
dd la (tddng ty la) chdng khoin. 

Thii hai, TSMH tddng ty phdOng tidn trao ddi, thanh toin (exchange/ 
payment token), eon cd thd ddpc gpi la "tidn ma hda", la mpt lo^ TSMH ddpc 
tin tddng va cd thd dapc sd dung tddng ty nhd mPt phddng tidn trao ddi, 
thanh toin trong mpt cpng d&ng nhat dinh mi khdng c'an qua trung gian tip 
trung. Biteom la mpt vi dy dien hinh. 

T7]w' ba, TSMH li phddng tidn de tid'p esin va sd dung mpt dich vy nhit 
dinh trong mPt hd sinh thai ddpe phat tridn trdn ndn tang edng nghd chudi 
khP'i, cdn gpi la xu (ma) ddn ich {utility token) hay xu (ma) tid'p c§n (access 
token). Ndu thudc trdbng hpp nay, TSMH ddpc coi nhd mpt logi tai sin 
truydn thdng thpng thddng. 

Nhy vjy, TSMH suy cho cung cung la sin phim eua tri md, sdc lao 
ddng cda con ngddi dd phye vy cho nhu ciu cy thd nao do eua con ngddi, 
co the ddpc thda nhin gia tri trong cpng dbng ngddi sd dyng. Vd bin chat, 
TSMH phan inh mdt gia tri (it nhit la trong cpng dbng sd dyng) va suy cho 
cdng, vdi cap khoa epng khai va khoa ca nhan, cdng typng ty nhd mpt tai 
san truydn thdng khac. 

'" LawTech Delivery Panel, tldd, tr. 21 - 22. 
'" FINMA, Gmdelities for Enqiiincs Regarding the Regulatory Frameiivrk for Initial Coin 

Offi-riti^s. 16/02/20l'8, tr. 3 - 8; FCA, Guidance on Cryptoasscis. CP19/3, 01/2019 
tr. 8 - 9 . 
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2. Kinh nghidm phap ly liftn quan ciia rndt s6 qudc gia 
Vdi each hidu tai sin theo nghia rpng, nhat la trong bdi canh C M C N 

4.0, phap lu^t cdng nhd thyc odn phap ly cda nhidu qudc gia thda nhan 
TSMH cdng la mpt logi tai san. Nhd da dd cap, Nhat Ban la quoc gia tidn 
phong trong vi^c thda nhin mpt sd TSMH (tinJdc day diing thuat ngd "tidn 
ao") la phddng ti^n thanh toin trong Luat Dich vy thanh toan (dypc sda 
ddi, bd sung nam 2016, 2019) va tap trung quan ly vide phat Innh Ian diu ra 
cdng chdng cdng nhd cac san giao dich TSMH bang Luat Cdng cu tai ehinh 
va giao dich (ddpc sda d6i, bd sung nam 2016, 2019).'^ Malta la qud'c gia 
di diu trong Lidn minh chau Au kiu da ban banh Luat Tai san tai chinh io 
(VF AA) ngiy 01 /11 /2018 cung hai luat khic vd thuc day cdng nghd sang t?io 
(ITASA) va thanh l4p cd quan quan ly sang tao s6 (MDIAC).'^ Theo Luat Tai 
san tai chinb ao ciia Malta, tai sin tao l^p trdn cd sd cdng nghd sd cai phan tan 
(DLTassets), tdc TSMH, bao gPm: xu (ma) ao (virtual token), tai san tai chi'nh 
ao (Virtual Financial Asset: VFA), tidn didn td (e-money) va cdng cy tai ehinh 
(finnacial instrument). Trong dd:^" 

(i) Tidn di^n td thyc chit chi la bidu hi^n dddi hinh thde ky thuat s6 
qua cdng ngh§ DLT cua tidn phip dinh (tidn do ngan hang tmng ddng phat 
hanh), cd ty Id quy ddi 1:1 vdi tidn phap dinh (tidn giiy, tidn xu). Tidn didn 
td dng dyng cdng nghd chu6i khd'i dd chiu sd didu chinh eua Luat Cac djnh 
chd til chi'nh (FIA) nhd tidn didn td truydn didng khac. 

(ii) CPng cy tai chinh, nhd chdng khoan, ddpc bidu hidn dddi hinh 
thdc ky thu^t sd qua cdng nghd DLT (blockchain), chiu sd difeu chinh eiia Luat 
Dich vy tai chinh (FSA) nha cdng cy tai chinh truyen thdng khic. 

(iii) Xu (ma) ao la hinh tiidc Idu trd ky thuat sd, ma tien ich, gia tri hay 
dng dyng cda nd elii gidi ban cho vide mua hang hoa, dich vy trong hd smh 
thai dng dyng cdng ngh§ DLT (blockchain). Xu (ma) ao nhd vay thdc chit cbi la 
xu (ma) ti^n ich hay tid'p c ^ nhd da dd e jp 6 trdn; cac giao dich Udn quan dd'n 
xu (ma) io nay chi la giao dich din sd thdng thddng (nhd tii sin truyen didng 
thPng thddng khac), khdng chiu sd didu chinh ciia phap luat chuydn ng^nh.^' 

(iv) Tai san tai chinh io (VFA) la hinh thdc Idu trd ky thujt s6 qua cdng 
ngh^ DLT, ddpc sd dyng nhd mpt phapng odn trao ddi, ddn vi kd toan hoac 
iiinh thac lau tra gii oi; nhdng khdng phai la mpt trong ba lo^ tai san ndu 
trdn. Ti i san tai chinh ao se ddpc didu chinh bdi Luat Tai sin tai chinh io 

'« Phan Chi Hie'u - Nguyen Thanh Tu (d&ng chii bi^n), M^t si vdn di phdp ly vi tdi sdn 
ma hoa. ti'Sn ma hoa. Nxb Chi'nh tri quoc gia, 2019, tr. 56 - 62. 

'•* Law Library of Congress, Re^ilatory Approadies to Cryptoassets in SdeOed Jimsdidtons, 4/2019, 
tr. 174 - 184, httpsV/www.loc.gov/law/help/cryptoassets/cryptoasseC-r^ulaaon.pdf, tray 
c3p n ^ y 20/12/2019. 

2" Di&u 2.2 VFAA. 
-' MFSA, Virtual Finnacial Assets Framework - Frequendy Asked Questions, 

25/01/2019, FAQ-2.9, tr. 8. 

http://www.loc.gov/law/help/cryptoassets/cryptoasseC-r%5eulaaon.pdf
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(VFAA), trong dd quy dinh cu thd cac vjlh dd v'd phat hanh tai sin tai ehinh 
ao lin diu ra cdng chiing va giao dich trao ddi loai tai san nay. 

O Phap, Hdi dbng Nha nddc (Conseii d'Etat) trong Quydt dinh ng^y 
26/4/2018 da khing dinh Bitcoin cd ban chit eua tai san (vat), cu thd la dpng 
san vP hinh.^^ Ngay 22/5/2019, Phap da ban hanh Lu l̂t s6 2019-486 vd Tang 
trddng va chuydn ddi cho doanh nghidp (FACTE) .^' Didu 85 lujt nay sda 
ddi, bd sung Lu^t vd Tai chinh va tien td, trong dd bd sung mpt chdOng vd 
phit hanh TSMH. Theo lu^t nay, TSMH (jeton) ]z tii sin vd binh dddi binh 
thdc ky thuat s6, thd hidn mdt (mdt sd) quydn, cd thd ddpc phat hanh, dang 
ley, Idu trd ho§c chuydn giao bang thi^t bi didn td cd thd chia se, co thd tryc 
O^p hoac gian tidp xac dinh ehu sd hCu ciia tai sin dd. Bdn canh dd, Iu§t nay 
da quy dinh trinh td, thd tuc cap phep (visa) cho bojt ddng phat hinh TSMH 
lin diu ra cdng chiing. 

Nhd vay, du cd thd cdn cd cac each phan lo îi TSMH vi hinh thdc 
quan ly loaii tai sin nay khic nhau, cac qudc gia ban hanh lu^t Udn quan ddn 
TSMH deu khing dinh TSMH h. tai sin. Mdt sd qu6c gia chda ban hinh 
luat vd TSMH nhdng da cd eac an Id vd logi tai san djc bidt nay. Trong Lidn 
minh chau Au, phin quyd't Skatteverket v David Hedqvisf* cda Tda an Td phip 
Lidn minh chau Au trong chdng mdc nhat dinh da gdp phin lam rd ban 
chit phap ly cua TSMH. Trong vy vide nay, David Hedqvist, mdt cdng dan 
Thuy Dien da tidn hinh cic giao dich mua ban (trao ddi) Bitcoin vdi dbng 
Krona cda Thuy Didn qua internet. Cd quan thud' eiia Thyy Didn da danh 
thud^ gia trj gia tang ddi vdi cac giao dich nay vi Thyy Didn tai thdi didm dd 
coi TSMH nhd Bitcoin la hang hda. Klu vu vi$c tranh chap ldn d^n Tda an 
Ta phip cua Lidn minh chSu Au, Toa an niy da khang dinh giao djch mua 
ban (trao d6i) Bitcoin vdi tidn phip dinh nhd d'Png Krona cua Thyy Didn la 
giao dich khdng chiu thud gii tri gia tang, gian tidp coi TSMH (nhd Bitcoin), 
trong bdi canh chuydn ddi vdi ridn phap dinh, tddng td nhd phddng ri§n 
thanh toan (it nhit li dddi gdc dd thud). 

C) My, trong vu vide US v 50.44 Bitcoins^^ Udn quan vide ngdPi td ehdc 
san giao djch TSMH dd chuydn ddi gida Bitcoin vdi Dd la My nhdng khdng 
dang ky vdi Co quan phong, chd'ng tpi pham tai chinh (FinCEN) thupc Bp 
Tai chinh My, Toa an khang dinh TSMH la ^ san. Theo quy dinh cua piiap 
lu^t My, tit ca tai san Udn quan giao dicb chuydn O&n khdng ddpc cip phep 

http://www.conseil-etat.fr/Actualites/Communiques/Modahtes-d-imposirion-
des-bitcoins {"BJuge d'abord que les unite's de "bitcoin" ont le caractere de biens meubles 
incorporets"). 
LOI n" 2019-486 du 22 mai 2019 relative a la croissance et la transformation des 
entrepnses, 
CJEU. Case C-264/14 SkaUeverket v David Hedqvist. 22/10/2015 
VS V 50 44 Bitcoins, Civil Action No. ELH-15-3692 (District Court for the Distnct of 
Maryland, 31/5/2016). 

http://www.conseil-etat.fr/Actualites/Communiques/Modahtes-d-imposirion
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nhd vay se h\ tich thu. Toa an cho ring san giao dich TSMH khdng dai^ ky 
vdi FmCEN la hanh vi giao dich chuydn odn khdng dapc cap phep, hi cim 
va s6 Bitcoin bj thu gia se bi tjch thu vi la tai san Udn quan giao dich bi c&i. 
Trong vu In re Hashfast Technologies,^'^ Toa an khdng lam ro Bitcoin la ofen hay 
hang hda, nhdng khang dinh Bitcoin la tai san theo phip luit pha sin ciia My 
(nhdng khdng cd giai thi'ch chi odt). 

Tda an thddng mai qudc td̂  Singapore (SICC) trong phin quydt B2C2 v 
Quoine" da cdng nh^n TSMH la tai sin vi cd cac dje didm chinh ciia tai sin 
vd hinh. Trong tranh chip nay, B2C2 ban Etherium dd liy Biteoin trdn san 
giao dich cda Quoine. Tgii thdi didm giao djch ddpe thdc hidn, 1 Etherium 
gin bang 10 Bitcoin, cao gip khoang 250 lin so vdi gia thdc t^ trdn tbi 
trddng. Sau khi phat hidn cd sd bit thddng vd ty gii giao djch dd, Quoine 
da hdy eae giao dich vpi B2C2 (tra Etherium eho B2C2 va liy lai Bitcoin). 
Tuy nhidn, Toa an cho ring ddi tdpng cda hpp dbng trao ddi Etherium liy 
Bitcoin la tai sin, la v^t co gii trj, dapc xac dinh. Hanh vi cua Quoine la hanh 
vi vi ph^m hpp dbng. 

O Anh, trong phin quyd't AA v Persons Unknown,'^^ Toa an cda Vaong 
qudc Anh da v^n dyng quan didm ndu trong Tuydn bd phap ly v^ TSMH 
vi hpp dbng thdng minh nha da dd cap d trdn nhim khing dinh TSMH Ta 
tai san, td dd cd thd ban hanh bi^n phap khin cip tam thdi Udn quan ddn tai 
sin. Day la phin quyd't diu tidn vdi l§p lu^n diy du dd khdng dinh TSMH la 
tai sin. Trong vy vide nay, mpt hacker (vio thing 10/2019) da nam quydn 
kidm soat hd thd'ng may O'nh eua mpt cdng ty cda Canada va ddi tidn chudc 
dd tra l$i quydn kidm soat cho cdng ty nay. Do cdng ty nay da mua bio 
hidm tpi phgm mgng cho h$ thd'ng miy tinh eua minh td mpt cdng ty bao 
hidm cua Anh, cPng ty bio hidm da phii tri tidn chudc bang 109,25 Bitcoin, 
tddng daong 950.000 dd la My. Sau do, thPng qua mpt cdng ty didu tra vd 
blockchain, cdng ty bao hidm cd diy dd thdng tin 96 Bitcoin trong tdng 
sd 109,25 Bitcoin ddpc chuydn vao mpt dia chi (vi didn td) ddpc xac dinh 
trdn san giao djch Bitfinex do hai doanh nghidp dang ky tai qudc dao British 
Virgin Islands thupc VdPng qudc Anh sd hCu va dieu hanh (sd Bitcoin cdn 
lgi da ddpc chuydn thanh ti&n phap djnh va khdng truy lim ddpc). CPng ty 
bao hidm da ydu ciu Toa an ra Idnh khin cip tam thdi dd hoan tra 96 Bitcoin 
dd cho cdng ty bao hidm.^^ Toa in trong vy vide nay da vidn dan va dbng y 
vdi cac Up luin trong Tuydn bd phap ly vd TSIVIH va hdp dbng thdng minh. 

In re Hashfast Technologies. LLC, No. 14-30725-DM (US Bankruptcy Court Northern District 
ofCalifomia, 19/2/2016) 
B2C2 Ud V Quoine Pie Lid, 2019 SGHC(I) 03, dojn 142. 
AA V Persons Unkiioum. Case No: CL-2019-000746. 2019 EWHC 3556 (Comm), 13/12/2019. 
Khi TSMH diKJc d^ trong vi ciia khach hSng t?i m<.t san giao dich TSMH tap trung 
nha Bitfmex, san giao djch nay nSm gia kh6a cd nhSn thay cho khach hang (custodial 
exchange) 
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dbng thdi khing dinh TSMH dap dng eac tidu ehi truydn thdng cda tai sin 
theo in Id National Provincial Bank v Ainsworth.^ Cy thd, TSMH cd thd xic 
dinh, ddpc nhan di^n va thda nhan bdi bdn thd ba, co mdc dp 6n dinh nhat 
djnh. Ngoai ra, Tda an con cho ring tdpng td nha ban ngach (quydn) sin 
xuit sda {milk quota) hay quy^n phit thai khi carbon (carbon emissions allowance) 
TSMH la tai san vd hinh. Td dd, kd't hdp vdi cic didu kidn khac, Toa an 
da ban hanh bidn phap khin cip t^m thdi nhim chuydn 96 Biteom do cho 
Cdng ty bao hidm.^' 

Gin day nhat, trong phan quy^t Ruscoe v Cryptopia ng^y 08/4/2020,^^ 
Tda an New Zealand cdng da khdng dinh TSMH la tii sin. Trong vu vide 
niy, Cdng ty Cryptopia (cdng ty vgn hanh sin giao dich TSMH Cryptopia) 
tidn hanh thu tuc phi san sau khi bi hacker an cap mpt khdi Iddng ldn TSMH 
trdn sin giao dicb nay. Lidn quan d^n TSMH trdn vi (tai khoan) eua khach 
hang trdn san giao dich, Toa in phii xac dinh TSMH ed phai ^ tai san hay 
khdng? Ndu la tai sin thi se thupc vd khach hang vi sin giao dieh ciii gid hp. 
Nd'u khdng phai la tii sin thi khdng thupc vd khach hang, do dPTSMH dd 
phai ddpc thanh ly cung cac tii sin khac cua Cdng ty Cryptopia, sau dd sd 
ddpe cilia theo ty Id gida cac chu np cda Cdng ty (bao gbm khich hang cd 
TSMH trong vi trdn san giao dieh Cryptopia). Chd np va quan tm vidn (ngddi 
td chde thanh ly tai san) cda Cdng ty Cryptopia cho ring TSMH khdng phai 
la tai sin vi: (i) theo thdng luat, tai sin chi cd thd la tai sin hdu hinh, tbn tgi 
thdng qua ehi^m hdu va tii sin thdng qua tb tung. Tuy nhidn, TSMH khdng 
thudc hai nhdm nay; (ii) TSMH chi ^ mdt binh thdc cda thdng on, oong kbi 
thPng tin khdng ddpc coi la tai sin. Tuy nhidn, Tda an da vien din Tuydn bd' 
phap ly vd TSMH vi hdp dbng thdng minh, cac phin quydt B2C2 v Quoine 
cda Singapore va AA v Persons Unknown cua VdPng qudc Anh dd khing dinh 
TSMHla tai san, thoa man eac tidu chi truydn thdng cua tii san theo an Id 
National Provincial Bank v Ainsworth nhd da ndu d trdn. 

Tdm l^i, phap lu^t va cic vu vide cu thd 6 nhidu qudc gia trdn thd gidi 
ddu xic dinh TSMH la tai san nhim xd ly cac v ^ dd phap ly phat sinh trong 
bb'i canh CMCN 4.0. 

3. Phap lu^t va thuc tifin v6 tai san ma hoa 6 Vi6t N a m 
TSMH, trade day thddng gpi la "tidn ao", cdng rit ddpc quan t im 

bdi cdng chung va cae cd quan nha ndde d Vidt Nam trong bdi canh quy 
dinh phip luat edng nhd nh^n thdc vd ban chit phap ly cua TSMH ehda 
rd rang.^ Bdn canh mpt sd vy vide Ida dio, sd dung TSMH lam vd bpc 

^° National Provincial Bank v Ainswonh. 1965, 1 AC 1175. 
" AA V Persons Unknown, chii duch s6 32, doan 55-62. Phin quyA nay cQng nhic dê n 2 phin 

quy^t cnldc day cflng nhjn TSMH la tai san. 
" Ruscoe V Cryptopia. 2020. NZHC 728. 08/4/2020. 
•" Phan Chi Hi^u - Ngu%e[] Thanh Tii (dbng chil bien). lldd. tr. 164 - 238. 
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nhang ban chit la kinh doanh da cip trai phap lu^t, nha cic vy vide: AOC, 
iFan, Sky Mining, vy vide vd thud^ Udn quan kinh doanh TSMH ddpc Toa 
in nhan dan tinh Bdn Tre giii quy^t cd thd la vu vide duy nhit cho dd'n nay 
co Udn quan ddn ban chit phip ly cua TSMH. 

Vu vide nay phit sinh td vide C P quan An ninh didu tra Cdng an tinh 
Bdn Tre didu tra hanh vi mua ban tidn ao qua mang internet cua mdt ca 
nhan, sau dd da dd nghi Chi eye Thud' thanh phd Bdfn Tre truy thu thu^ 
ddi vdi hinh vi mua ban tidn ao do. N ^ y 12/5/2016, Chi cue Thud thanh 
phd Bdfn Tre ban hanh Quy^t dinh sd 714/QD-CCT, bupe ca nhan dd 
phai npp thud thu nh^p ca nhan (TNCN) va thud gia Oi gia tang (GTGT). 
Quydt dinh niy bi khidu nai. Tuy nhidn, ngay 18/5/2016, Cyc Thu^ tinh 
B^n Tre ban hanh Quyd^t dinh s6 1002/QD-CT bac don khidu ngi. Vi vay, 
ca nhan dd da khdi ki^n hanh chinh d^n Toa an nhin dan tinh B^n Tre 
dd hdy hai quyd't dinh ndu trdn. Theo Bin in sd 22/2017/HC-ST ngay 
21/9/2017 vd vide khidu kidn "Quydt dinh truy thu thu^' , Hdi dbng xet 
xd sd thim vy an hanh chinh nh^n dinh khdng cd can cd phip ly dd xac 
dinh ca nhan do phii nPp thu^ GTGT va thud T N C N khi mua ban TSMH 
(odn ao) vi Tda an cho ring: 

(i) Dbi Ofpng chiu thu^ GTGT theo quy dinh tai Didu 3 Luat Thud 
GTGT la "hang hoa, dich f y sii dyng cho sdn xudt, kinh doanh va tiiu diing d 
Viit Nam", ddi tddng ndp thud thu nhap ci nhan theo Didu 2 va Didu 3 
Luat Thud T N C N li ci nhan cd trd cd thu nhip chiu thu^ td bogt dpng 
san xuit, kinh doanh hang boa, dich vy. Tuy nhidn, chda cd bit cd mpt 
van bin quy pham phip lujt nao quy dinh TSMH (ddn ao) la hang hda, 
dieh vu sd dung cho san xuit, kinh doanh va tidu ddng 6 Vidt Nam. M^t 
khic, phap lujt hidn hanh khdng quy dinh n ^ n h ngh& kinh doanh tidn io 
va cdng khdng cd khai mdm tidn ao. Ddn nay, chda cd van ban quy pham 
phap luat nao difeu chinh vd vide mua ban tidn ao trdn internet. 

(ii) Quy^t dinh sd' 714 /QD-CCT can cd vao Cdng van sb 4356/ 
B T C - T C T ngay 01/4/2016 cda Bd Tai chinh. Theo dd, hogt ddng mua 
ban nhd viy la boat dpng mua ban hang hda va ddpe xdp vio lo^i hinh boat 
dpng kinh doanh thdOng mai. TSMH thuPc db'i tdpng chiu thud' GTGT va 
ci nhan kinh doanh TSMH thudc dd'i tdpng chiu thud' T N C N . Tuy nhidn, 
Cdng van niy hddng dan ap dyng phip luat vdpt qua thim quydn ban hinh 
theo quy dinh cda Luit Ban hanh vin ban quy pham phap lujt nam 2015, 
mac nhidn cdng nhgn TSMH la hang hda ndn ddpc mua ban va x^p vao 
loai hinh hojt ddng kinh doanh thddng m?d va phai chiu thud theo quy 
dinh la khbng dung, xam pham ddn quydn va lpi i'ch hdp phap cua cdng 
din, dbng thdi inh hddng dd'n hidu qua didu hanh chinh sach tidn td cda 
Ngin hang Nha nddc Vidt Nam. . . 



12 T A P CHi KHOA HOC PHAP LY V i g T NAM S 6 04 (134)/202Q 

Trdn cP sd dd. Ban an sd 22/2017/HC-ST da hdy hai quyd't dinh cua 
cd quan thud. Ddn nay, Ban an sd 22/2017/HC-ST khdng bi khang cio 
vi da cd hidu ldc thi hanh. Vd ndi dung. Ban in cho ring boat dpng kinh 
doanh TSMH khdng phai la kinh doanh hing hda, dich vu do phap lu^t 
thud GTGT chda quy dinh rd (chi Udt kd ddi tdpng chiu thud^ va ddi tdpng 
midn thud chd ehda di vao ban chit cua thud GTGT) cd thd hpp ly. Tuy 
nhidn, vide Ban an kd't lujn khoin thu nh^p phit sinh td ho?t dbng nay 
khbng phai la thu nhap chiu thue T N C N thi cd the ehda thyc sy chinh 
xae.̂ '* Mac du ehi xem xet d gdc dd thud'. Ban an s6 22/2017/HC-ST da 
khdng xic dinh ddpc ban chat phap ly cua TSMH. 

Mpt sd' nghidn cdu d Vidt Nam vin cho j^ng TSMH khdng phai la 
tai san.̂ ^ Tuy nhidn, Bio cio sb 255/BC-BTP ngay 29/10/2018 cda Bd 
Td phap (ve vide m soat, danh gia toan didn thdc trang phap luit, thyc tidn 
vd tai san ao, odn ao 6 Viet Nam va qudc td"; nhin didn, dd xuit cac dinh 
hddng hoan thidn) cdng nhd Bio cio sb 70/BC-BTP ng^y 23/3/2020 cua 
Bd Td phap (vd ra soat khung khd phap ly Hdn quan ddn vide dng dyng, 
phit tridn cac sin phim, djch vy ddpc phit tridn trdn ndn ting cdng nghd 
chubi khdi va dd xuit khung phip ly dd quin ly) ddu khing dinh TSMH la 
(can phai ddpc eoi la) tai san theo phap lu^t din sy hidn hanh. 

Bd lujt Din sy nam 2015 (BEDS) khdng dda ra dinh nghia vd tii sin mi 
chi Udt kd. Theo dd, tai sin bao gbm vat, ti'tn, giiy tp cd gia va cac quydn tai 
sin (Dilu 105). W "v^t", BEDS nam 2015 khbng ed dinh nghia vd v?t ma 
ehi quy dinh vd phin lo^ v^t. Dddi gdc db ly thuyd't vat quy&n - ly thuydt nay 
trong chdng mdc nhit dinh da ddpc van dung trong BLDS nam 2015 - khii 
nidra vat trong ly thuydft vat quydn ra't rpng, cd thd khdng chi giPi hgn d vat 
hdu hinh nhd kinh nghidm cua Phip da trinh bay 6 tren. Vdi c§p khda edng 
khai va khda ci nhan, TSMH vin co thd "hdu hinh" ndn vin cd the ddpc 
coi la vat. Vd giiy tb cd gii, trong trddng hdp TSMH chi la hinh thdc phan 
inh giiy t5 cd gia nhd dinh nghia TSMH cda Malta hay la TSMH tddng ty 
chdng khoan (nhd cich phan logi d^ c4p d trdn), TSMH lo^ nay edng phii 
ddpc coi la giiy td cb gia (nhd chdng khoin) theo phip luat Vidt Nam hidn 
hanh. Vd quydn tai san, Didu 115 BLDS nam 2015 quy djnh "quyin tai sdn la 
quy'dn tri gid duac bdng ti'in, bao gbm quyin tai sdn dii vdi ddi tupng quyin sd hm tri 
tui, quyin s^ dung ddt va cdc quy^n tai sdn khdc". Vi^c dda ra quy djnh "quet" 

Vfe ban chaic, thu^ chu nhjp la thu^ dirpc danh dtfi vdi bit ky khoan thu nhjp nao ciia doanh 
nghlip, ca nhin, trii tnicing hop thu tihjp do dxiQc mi^n thutf thu nhjp. Tuy nhifin, Lujt 
Thutf thu nh^p doanh nghidp va Lu?t Thu^ thu nhJp ca nhin dang thitft k£f theo hudng li$t 
ke khdng chi dfl'i vdi thu nhjp chju thu^ ma ci thu nhJp khdng chju thu^ Di&u nay din d^n 
tinh tigng khdng bao quit dudc het cac khoan thu nh{lp chju thu^ 
Phung Trung Tap. 'Ti5n ao v'z nhCng khia cjnh cua dfen ao", Titp dii Ki6n sat, s6 15. 2M18. 
tr. 16 - 23. Nguydn Minh Oanh (chii nhi^m), DS tiu nghiin cilu khoa hpc cip B<.: Cac khia 
canh phap ly dia iihi do- ilnfc liin cdc nuoc va mft sUkinb nghifm ebo Vi(t Sam, 2018, tr. 71 -72 . 
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vd cac quydn tai san khic la nhim bao quit cac trddng hpp chda dd Udu ddpc 
ngay t?i thdi didm ban hanh BLDS nam 2015, cdng nhd tao didu kidn Unh 
hojt hon cho phap luat chuydn ng^nh cd quy dinh cy thd vd cic quydn tii 
sin mdi phat smh o-ong tddng lai. Cin lau y la ^ n day. An Id sb 31/2020/AL 
ddpc cdng bd dieo Quydt dinh 50/QD-CA n ^ y 25/02/2020 cda Chinh 
in Tda an nhan dan tbi eao da khing dinh quy^n thud, mua hda gii nha la 
quydn tii sin (trj gii dapc bing ridn) va dapc chuydn giao eho cac thda kd. 
Danh gia an Id nay td kinh nghidm cda phan quy^t AA v Persons Unknoum da 
trinh bay d trdn cho thay sd lidn ket logic td ban nggch (quydn) san xuat sda, 
quydn phat thii khi carbon, quydn thud, mua hda gii nha ddn TSMH d ca 
hai an Id nay. Nhd vay, vdi cac dac tinh cua TSMH nhd da phan tich, n^u 
TSMH khdng la v^t, khdng la giiy tP cd gia tbi tit ydu phai li quydn tai san 
theo BLDS nam 2015. 

Hidn nay, trdn cp sd ydu ciu cda Nghi quy^t sb 5 2 - N Q / T W n ^ y 
27/9/2019 cda Bp Chi'nh tri vd mpt sb chu onJPng, chinh sich chd ddng 
tham gia C M C N 4.0, Bd Tai chinh dang nghidn cdu, xay ddng khung 
phap ly thi didm (sandbox), ed thd 6 t im nghi dinh cua Chi'nh phu, vd huy 
dbng vbn qua phat hanh TSMH (ICO/ITO hay STO) va Nghi dinh vd san 
giao dich TSMH.^*^ Tuy nhidn, Toa an nhin dan tbi cao cdng cin cd hddng 
din hoac in Id tdpng ty An Id sb 31/2020/AL de khing dinh TSMH la tai 
san theo quy dinh cda BLDS. 

Mpt vin d^ cin Idu y la bin ehat cda tai sin vin khdng ddi dd trong 
bdi cinh C M C N 4.0. Do dd, cin tan dyng khung phap ly hi^n hanh dd 
quan ly, xd ly cic vin dd Udn quan dd'n quyfen sd bou tai sin nhang cho 
phep cac ngo^i 1§ ho^c ban hanh cac van ban didu ehinh (cd thd mang p'nh 
tiu didm) trong trdbng hpp cin thid't cho tdng vin d'& (nhom vin dd) ey 
thd. Do dd, nha lam lujt cin diy nhanh vi^e ban hanh eae v5n bin quy 
pham phap luat thi didm vd phit hanh vi giao dich cda cic TSMH ddpc 
hinh thanh trdn ndn tang cPng nghd chudi khbi cdng nhd cd chd quin ly, 
xa ly vide sd dyng, trao dbi, diu ta cae tai sin nay. Bdn canh dd, cin duy tri 
cd ch^ trao ddi, phd'i hpp gida cac cd quan quan ly nha ndde va edng dbng 
doanh nghidp, cbng dbng phit tridn ebng nghe 6 t im quoc gia cung nhd 
qubc td dd kip thdi phat hidn va xd ly cac vddng mic, khd khan trong qua 
trinh phit tridn, xd ly, quan ly tai sin mdi td C M C N 4.0. 

Quyft djnh sd 1255/QD-TTg n ^ y 21/8/2017 ciia Thii tudng Chi'nh phii phe duyet D& an 
Hokn thi^n khung phap ly d^ quan Iy, xil ly ddi vdi cac loai tii san ao, d&n di$n tii, ain ao 
(Myc II.3 Difiu 1); Van bdn sd 11633/VPCP-KTTH n^y 29/11/2018 (Mijc 1 a), Vin ban 
sd 9721/VPCP^KTTH ngay 25/10/2019 cua Van phong Chinh phd vi vi^c Ijp d6 nghj xiy 
dtfng van ban quy ph^ni phip luJt vfe tai san ao, tiSn ao giao; Quyg't dinh sd 242/QD-TTg 
ngay 28/02/2019 cua Thil tudng Chinh phu phfi duy^t DS an "Co ciu Ip thj tntdng chUng 
khoan v^ thj tnidng bao hi^m de'n nam 2020 vi djnh hudng de'n nam 2025" (Myc 1 .i Diiu 1 
Quyft dinh; Myc B.I.l. B I.3.a, B.l.S.a D6 an). 
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Trong mpi tnidng hpp, quydn sd hdu tai sin trong bbi cinh C M C N 

4.0 dbi hoi cin pbii ed nhdng chuydn gia phip ly (bao gbm thim phin, 

edng chde nha nddc va lu^t sd) am hidu edng nghd, am hidu dac O'nh vi ban 

ehat phap ly cda tii sin truydn thdng eung nhd tai san phi truydn thd'ng, ap 

dung linh boat quy dinh phip luat trong bbi cinh phap lu^t truyen thbng 

chda thd theo kip td'e dp cda phat tndn cdng nghd. Ngoai ra, nhin l?i lich 

sd, nhP Nghi quyet sb 10 -NQ/TW ng^y 05/4/1988 eua Bd Chinb tri ve 

dbi mdi quan ly kinh td" ndng nghidp (thddng ddpe gpi la IChoan 10) vdi 

trpng tam la tdn trpng quydn s6 hdu dbi vdi tai san trong san xuit npng 

nghidp cho nPng dan, la tidn dd dd quy dinh quydn sd dung dit ndng 

nghidp trong Luat Dit dai nam 1993, Vi^t Nam td mpt nddc thidu Iddng 

thyc, nam 1989, lan dau odn trd thanh nddc xuit khau gao, tdng bddc thye 

hidn cd hidu qui edng cuPe dbi mdi caa dat nydc. Hidn nay, Vidt Nam 

dang cin cd mdt "Khoin 10" vd quySn sb hdu tai sin nhim t§n dyng co 

hi^u qua cac cd bbi do C M C N 4.0 dem lai dd thdc diy dbi mdi, sang tao, 

bio vd quydn va lpi ieh hpp phip cda cac chu thd lidn quan; qua dd gop 

phan nang cao nang lyc c^nh tranh eua thd chd' cang nhd nang lye c^nh 

Oanh qubc gia. • 
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