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Tomtit 
Trong phgm vi bdi viit ndy, chiing tdi ldm rd quy dinh ctia Bd ludt Tdtifng hinh su 
(BLTTHS) ndm 2015 vi biinphdpgiu ngudi trong trudng hop khdn cdp, ddng thbi 
xdc dinh nhUng hgn chi, bdt egp trong quy dinh ctia BLTTHS ndm 20i5 vi gia 
ngudi trong trubng hpp khdn cdp. Trin co sd do, chiing tdi dua ra mdt sd kiin nghi 
hodn thi^n quy dinh ctia BLTTHS ndm 20i5 v'igia ngubi trong trubng hap khdn 
cdp nhdm ndng cao hiiu qud dp dmg biin phdp ngdn chdn ndy trin thuc ti. 

Tti khoa: gia ngudi trong trudng hap khdn cdp, Bd ludt Td tifng Kinh su nam 2015 
Abstract 

T?ii5 article clarifies the regulations of the 2015 Criminal Procedure Code on measures 
of emergency custody then identifies the shortcomings of these provisions. On that 
basis, the paper offers suggestions to improve the regulations of Criminal Procedure 
Code of 2015 on measures of emergency custody in order to ensure the implementation 
of this measure in practice. 

Keywords: measure of emergency custody, 2015 Criminal Procedure Code 
Ngay nhan bai: 20/3/2020 Ngay duyfit ding: 25/5/2020 

Gia ngiibi trong tnicing hop khan cip la bidn phap ngin chin mdi 

dLlOc quy dinh trong BLTTHS nim 2015 dl thay th i cho bi|n phip 

bit ngubi trong tnibng hop khin cip diiOc quy djnh tgi Dilu 81 BLTTHS nim 

2003. Dilu 81 BLTTHS nam 2003 quy dinh vl vide bat ngubi trong tnidng 

h0p khin eip, trong dd ndu ro nhang cha thi cd t h i n quyin ra l |nh bit ngabi 

trong trubng hop khin cip va thi hanh linh bit ngUbi. Sau khi bat ngabi phai 

giii l |nh bat va tai H|u lidn quan dd'n vide bit khin cip dl Vidn kilm sit cung 

cip xet phi chuin. 

Xet vl tinh hdp phap, quy dinh nay chua phii hdp vdi Hiln phap nam 

2013. Cu dll, khoan 2 Dilu 20 Hiln phap nim 2013 quy dinh: "Khdng ai bi 

bdt niu khdng cd quyit dinh ctia Toa dn nhdn ddn, quyit dinh hodc phi chudn aia Viin 

kiim sdt nhdn ddn, trU trubng hap phgm tdi qud tang. Vi^c bdt, giam, gia ngubi do ludt 
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dinh". Vl viy, dl phb hop vdi quy djnh cua Hiln phap nim 2013, dbng thbi dip 
ang thae tidn diu tranh phong, ngOa tdi phgm, Dilu 110 BLTTHS nim 2015 
di quy dinh bi|n phap gia ngadi trong tnidng hOp khin cip thay th i cho bidn 
phap bat ngUdi trong trudng hop khin cip tgi Dilu 81 BLTTHS nam 2003. 

Qua nghidn can phap luit, chang tdi nhin thiy cic quy djnh cua 
BLTTHS nam 2015 vl bidn phap gia ngudi trong trUdng hop khin cip vin 
eon nhUr^ hgn chi nhit djnh nhu: can ca giO ngUdi tgi dilm a khoan 1 Dilu 
110 BLTTHS nam 2015 chUa tUdng thi'ch vdi quy dinb tai Dilu 14 B6 luit 
Hinh sa (BLHS) nim 2015 (sOa ddi, bd sung nim 2017) v l trach nhi |m hinh 
su tror^ giai dogn chuin bj phgm tdi; quy djnh vl thu tyc, dja dilm gia ngUdi 
trong trudng hop khin cip chua rd rang va diy da... Vi viy, vi|c nghidn cUu, 
danh gia quy dinh caa BLTTHS nam 2015 vfe bidn phap gia ngUdi trong 
tradng hop khin cip, xac dinh rd nhUng hgn cbi, bit egp, dbng thdi dl xuat 
hudng hoan thidn la mdt ydu ciu thilt yiu. 

1. Quy dinh ctia Bo Iuat Td tung hinh siJ n i m 2015 vfe ^ a ngu6i 
trong tn idng hdp k h ^ cdp 
1.1. Cdn ctiigia ngubi trong tnidng hap khdn cdp 

Gia ngadi trong trudng hop khin cip !a bidn phap ngan chan ma khi ap 
dyng se bao dam kjp thdi ngin chgn tOi phgm, bao dam hidu qua cua cac hogt 
dOng td tang. Do mang tmh nghidm khic ndn khoan 1 Dilu 110 BLTTHS 
nam 2015 quy djnh cy thi, chat che cac trudng hog ngUdi co thim quyin duoc 
gia ngudi trong tnidng hop khan eip: 

- Cd dti cdn cti dixdc dinh ngubi dd dang chudn bi thuc hiin tdi phgm rdt nghiim 
trpng hodc tdi phgm ddc biit nghiim trgng. i^i gia ngUdi trong tnidng hop nay cin 
phai thoa man 02 dilu kidn. Dilu kidn cin do la cO quan co thim quyin sau 
khi tilp nhin, kilm tra, xac mmh ngubn tin ve tdi phgm phai cd du can cU 
dl xac dinh ngUdi dd dang chuin bi pham tdi. Chuin bi phgm tOi duoc hilu 
la mdt giai dogn thUc hi|n tOi pham, ma ngUdi chuan bj phgm tdi cd thi phai 
chju trach nhidm binh sU theo quy djnh caa BLTTHS nam 2015. Chuin bi 
phgm tdi la nhOng hanh vi tgo dilu kidn vit chit hoic tinh thin giup eho vi|c 
thi;tc hiln hanh vi phgm tdi xay ra hoic cd thi xay ra thugn loi, dl dang. Dilu 
kidn du de ngadi cd tham quyin dudc gia ngadi trong trudng hop khan cip 
dd'i vdi ngUdi dang chuin bj phgm tdi dd la tOi phgm dang chuin bj duoc thUc 
hidn la tdi phgm ri't nghidm trong hoic tdi phgm dge bidt ngbidm trong. Nhu 
viy, gia ngadi trong tnidng hop khin cip khdng duoc ap dyng ddi vdi ngUdi 
dang chuin bj thUc hidn tdi phgm it nghilm trpng va tOi pham nghidm trgng. 

Hanh vi chuin bi pham tOi la nhOng hanh vi chua cd sa rd rang, cy thi. 
Hon naa quy dinh eua BLTTHS nim 2015 ydu cau chi dupe ap dang bi|n 
phap gia ngudi trong trudng hop khin cip khi cd du cin c\S xac dinh cdi 
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pham dai^ ehuin bj thae hidn phai la tdi phgm rit nghidm trong hoic die bilt 
ngbidm trpng nin khd i^ phai ai cQng cd kha nang danh gia va xac dinh chinh 
xae cin cU nay. Trdn thyc t l co thi khdng djnh i^ng phai la nhOng ngudi cd 
trinh dO chuyin mdn nghidp vu va phai trai qua nhOng bidn phap nghidp vu, 
bidn phip td tung dl kilm tra, xic minh mdi cd thi kit luin vl hanh vi nay. Vi 
v^y, phai la nhUng cha thi eo thim quyin dUdc phap lujt quy dinh mdi dUOc 
gia ngUdi trong trUdng hdp khin eip nham han chi sU tuy tidn, oan sai, xam 
phgm din quyin va loi ich hop phip cua ngUdi bi ap dyng.' 

- Ngubi ding thuc hi^n tdi phgm hodc hi hgi hoge ngudi cd mdt tgi nai xdy ra tdi 
phgm chinh mdt nhin thdy vd xdc nhdn dting Id ngubi dd thuc hi^n tdiphum md xit thdy 
cdn ngdn chdn ngay vi^c ngUbi dd trdn. 

Ngudi cUng thyc hi |n tdi phgm hoac bj hgi hoJe ngUdi cd mit tgi noi xay 
ra tdi phgm chi'nh mit nhin thiy va xac nhin dUng la ngudi di thyc hidn tOi 
phgm. Do la nhUng ngadi da cd mat tgi noi xay ra tOi pham va vao thdi dilm 
hanh vi phgm tOi dUOc thyc hidn, cd kha ning eao nhit trong vide nhgn dgng 
ngudi thyc hidn Imih vi phgm tOi. Cin ea vao quy dinh trdn thi tnidng hop 
bj hgi hoic ngUdi khic xic nhin vl dd'i tUOng da thyc hidn tdi pham nhung 
ho khdng phai la ngudi tn^c tilp chJng kiln luc tdi pham dang diln ra ma chi 
nghe ngUdi khie kl lai, md ta lai dac dilm nhan dang caa ngadi bi nghi thyc 
hidn tOi pham thi khdng dupc gifl ngudi khin cip. Vi|c xac dinh dung vl 
ngudi di thyc hidn hanh vi phgm tdi la rit quan trpng. Do dd, mpi trUdng hop 
edn ed sii nghi ngd hoac chi la phan doan thi khdng dUOc phep gia ngudi.^ 
Quy djnh nay nham bao dam thdng tin xac nhin caa ngUdi cbng thac hidn tdi 
pham hoac bi hgi hoJc ngadi cd mit tai ndi xay ra tdi pbam vl ngUdi da thuc 
hiln hanh vi phgm tdi la ehi'nh xac, hgn chi tnidng hop gia nham ddi tUOng. 

Gia ngudi trong trudng hop khin cip cbi duoc dit ra khi can thilt d l ngan 
chin nhUng ddi tuong da thyc hi |n hanh vi phgm tOi mi cd cin cU xac djnh 
ddi tUOng se bo trdn. Vi|c ddi tupng bd trdn d diy cd thi hilu theo nghia rOng 
khdng chi la nhflng hanh vi ey thi chang to ho bd trdn hoac hanh vi ehuin bi 
bd trdn ma cd thi cdn bao gbm ca nhUng kha nang thyc t l de cho iing ho cd 
thi bo trd'n (nhu nhan than xiu hoge cin cU vao tmh chit, mUc dd nguy hilm 
cho xi hdi cOa hanh vi phgm tdi hoge cd thi khd khin trong vide tridu tip ddi 
tUPng nha ddi tUPng khdng ed ndi cU tni rd rang...). Nlu ddi tUOng bj ngUdi 
khac xac nhgn di thyc hidn hanh vi pham tdi m i ho khdng cd l^inh vi bo trdn 
hoic y dinh bd trdn dii khdng cin thilt phai ap dang bi |n phap nay. Vide gia 
ngudi trong trudng hdp nay mang tinh khan cip, cip bach nhim ngan chin 
ngudi da thuc hidn hanh vi pham tdi bd trdn. Vide ddi tUOng bd tirdn se gay 

Phan Thanh Mai. "Vi§c bSt ngUbi trong trudng hpp khii cip". Tap chi Ludt hgc, sd 5. 1998 
Tnidng D^i hpc Lujt TP. Hb Chi Minh, Gido irinh Ludt Trf mng hinh stf Vi(i Nam. Nxb. H&ng 
Di!c, 2018, tr. 291 
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khd khin cho cac hogt ddng td tyng nMm lam sang td sa tbgt vy an.^ 
- Cd ddu vit ctia tdi phgm d ngudi hodc tgi chd d hodc nai lam viic hoge trin phuang 

ti^n ctia ngudi bi nghi thuc hiin tdi phc^m vd xet thdy ciin ngdn chgn ngay viic ngudi dd 
trin hodc tiiu htiy chting cti. 

D l gia ngUdi theo trudng hop khin cip nay cang cin phai dip Ong da 
haa dilu kidn sau:** 

(i) Cd diu vit cua tOi phgm d ngUdi hoge tgi chd 6 hoic noi lam vi|e 
hoac trdn phuong tidn cua ngudi bj nghi thyc hidn tdi pham. Diu vit c\xz tOi 
phgm bao gdm vit chUng,̂  nhang tai lidu cd Hdn quan din tdi phgm tim thiy 
trong ngUdi hoac tai chd d hoge ndi lam vide hoJc trin phUdng tiln cua ngadi 
bj ngjii thyc hidn tOi pham. Day la nhCng ngUdi mi cd quan cd thim quyin 
ehUa cd du chflng cU dl khang djnh ho la ngudi da thuc hi |n hanh vi phgm 
tdi nhung do tim dUdc diu vit cUa tdi phgm 6 trdn ngUdi, ndi d, ndi Iam vi|c, 
phuong tidn caa hp ndn hg bj nghi la da thyc hidn hanh vi phgm tdi. NhUng 
diu vit nay thudng dupc phat hidn thdng qua td giac cua ca nhin, khim xet 
ngadi, chd d, chd lam vide, phuong ti|n, ho$c kilm tra hanh chinh... 

(ii) Cin gia ngay dl ngan c h ^ vile ngUdi dd trdn hoJc tilu buy chang 
cU. Dilu kiln nay ddi hoi phai cd cin cU dl cho rang nlu khdng gia ngay, 
ngUdi bj nghi thuc hi |n tdi phgm rit ed thi se bo trdn hoac cd banh dOng 
ndu hay chdng cU. Cac hanh vi duoc coi la cin cd dl ngan chin vide ngudi bi 
ngjii thyc hi|n tdi phgm bd trdn tUdng ty cic hanh vi da da0c trinh bay trong 
trudng hop gia khin cip thU hai. Ngoai ra, nlu ngUdi bj nghi thyc hi^n tOi 
phgm khdng co bilu hidn bd trdn nhung lai cd hanh ddng chuin bi tidu buy, 
phi hogi chUng cU ho%c dang tidu buy chdng cd thi cUi^ ed thi quylt djnh gia 
ngudi khin eip ngay. 
1.2. Thdm quyin ra l^hgiS nguifi trong trubng hap khdn cdp 

Gia ngudi trong trudng hpp khin cip la mdt trong sd nhctng bidn phap 
ngin chgn mang tihh nghidm khac, khi ap dyng bi|n phip nay se hgn ehi mdt 
sd quyin cd ban cua ngUbi bi ap dyng. Vi viy, BLTTHS nam 2015 da quy 
dinh rd rang va chat chd vl ehu thi ed thim quyin ap dung bi|n phip nay. Cin 
cd theo quy dinh tgi khoan 2 Dilu 110 BLTTHS nam 2015 nhang ngydi ed 
thim quyin ra Idnh gia ngUdi trong trUdng hpp khan cip gbm: 

- Thti trudng, Phd thti irudng co quan diiu tra cdc cdp. Day li nhUng ngUdi ddng 
(feu, lanh dgo hogt ddng Cd quan dilu tira (CQDT), chiu trach nhi|m cao nhit 
ddi vdi toan bO cic hoat ddng td tyng caa CQDT. Bidn phip gia ngudi trong 

Ly Thanh Sang, Bien phap gia nguoi trong tnidng hpp khdn cdp theo lu4t td tttng hmh si/ Vifi Nam, 
Lu^n van Th?c si, Truing D?i hpc Lujt TP. Hb Chi' Mmh, 2018, tr 16 - 17. 
Tmdng D?i hpc Lu t̂ TP, Hb Chi Minh, Gido irink iMdt T<flyng hinh su I iî f Xam. Nxb. H6ng 
Dilc, 2018, tr. 293-294. 
Di&u 89 BLTTHS nim 2015 quy d|nh:'" Vdi diting Id udt dugc dung lam edng cv phuang ii(n pham 
tpi, vdt mang ddu vit t^i ph^m. vH la dSi tupng criu lpi phom 
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tnidng hop khin cip la mdt bidn phip cudng chi mang ti'nh nghidm khic, anh 
hudng tryc tilp din cic quyin con ngydi. Vi viy, d6 bao dam tinh cd can cd 
va hop phap cila vide ip dyng bidn phap rny, BLTTHS nam 2015 quy dinh 
nhang ngudi dUng diu C Q D T mdi cd thim quyin ap dyng. Cac dilu tra viln, 
can bd dilu tra khdng dUdc quyin ap dyng bidn phap nay. Viec quy dinh Thu 
trudng, Phd tha trUdng C Q D T eac eip cd thim quyin ap dyng bidn phip nay 
la pha hop vdi ehdc ning, nhi |m vy ctia CQDT, phu hop vdi yiu ciu giai 
quylt vy an, gdp phin bao dim quyin con ngUdi trong td tyng hinh sy. 

- Ngubi cd thdm quyin trong ca quan dupc giao nhiim vif tiin hdnh mdt si hogt 
ddng di'iu tra dupc quy'in ra linh gia ngubi trong trubng hap khdn cdp bgo gdm: Thu 
tnidng ddn v| ddc lip cap trung doin va tUOng dUdng, Dbn tnidng Dbn biln 
phong, Cbi huy trudng Bidn phdng Caa khau cang, Chi huy trudng Bd dOi 
bidn phdng tinh, thanh phd tryc truOe trung Udng, Cyc trUdng Cyc trinh sit 
biln phdng BO ddi bidn phdng. Cue tnidng Cyc phdng, chdng ma tuy va tOi 
phgm BO dOi bidn phdng, Doan tnidng Doan die nhidm phdng, chdng ma tuy 
va tdi phgm Bd dOi bidn phdng; Tu Idnh vUng lyc luong Canh sat bien, Cyc 
trudng Cue Nghidp vy va phap luit luc luong Canh sat biln, Doan trudng 
Doan die nhi |m phdng, ehdng tdi pham ma tuy lyc luong Canh sat biln; Chi 
cue trudng Chi eye Kilm ngU vung. 

Theo quy dinh ciia BLTTHS nim 2015 co quan dUdc giao nhi |m vu 
tiln hinh mOt sd hogt ddng dilu tra cd thim quyin trong vide tidp nhin va 
giai quylt td giac, tin bao vl tdi pham trong linh vyc va dia ban quan ly. Trong 
phgm VI thim quyin td ti^ng caa minh, nlu phat hidn cac cin cd duoc quy 
djnh tgi khoan 1 Dilu 110 BLTTHS nam 2015 tbi thd trudng cua mdt sd ddn 
vi trong Bd ddi bidn phdng, Canh sit biln, Kilm ngU dupe quyin ra l|nh gia 
ngUdi trong tiiidng hop khin cip. Vi|c quy djnh thim quyin ra Idnh gia ngadi 
trong trudng hop khin cip cho cic chu thi nay nhim kjp thdi ngan chgn tdi 
phgm, bio dam hilu qua cho cac boat ddng td tyng tilp theo. Tuy nhidn, diy 
^ nhang cd quan khdng chuydn trich trong td tyng binh sy, vi th i dl ban chi 
vi|c gia ngadi khdng cd can cU, xam phgm quyin con ngUdi cua ngUdi bi gja 
trong trudng hpp khin cip, BLTTHS nim 2015 da quy dinh cu dil va chit 
che cip tiofdng cila nhOng ddn vj trong mdt sd cd quan dudc giao nhidm vy 
tiln hanh mdt sd hogt ddng dilu tra mdi cd thim quyin ra Idnh gia ngUdi. 

- Ngubi chi huy tdu bay, tdu biin khi tdu bay, tdu biin da rbi khoi sdn bay, bin 
cdng. D l dap Ong nhu ciu kip thdi ngin chan tdi pham, dilm e khoan 2 Dilu 
n o BLTTHS nim 2015 da quy dinh ngudi chi huy tau bay, du biln khi tau 
bay, tau biln da rdi khdi sin bay bdn cang duOc quyin ra Idnh giU ngUdi tirong 
tiiidng hop khin cap. Sau khi gifl ngUdi ti-ong trUdng hop khin eip, ngudi ehi 
huy tau bay, tau biln phai giai ngay ngUdi bi gia kem dieo tai lidu lidn quan 
din vi|c gia ngUdi ti-ong trUdng hdp khin cip din CQDT noi cd sin bay hoic 
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bin cang (&u tiln tau trd vl. Trong thdi hgn 12 gjd k l td khi tidp nhin ngUdi 
bi gia, CQDT phai liy Idi khai ngay va Thu midng, Pho Thd tiTidng C Q D T 
phai ra quylt djnh tgm gia, ra Idnh bat ngUdi bj gja trong trUdng hop khin eip 
hoic tra ty do ngay cho ngudi dd. 
1.3. Thti t}fcgiii ngubi trong trubng hop khdn cdp 

Thu tyc gia ngUdi trong trUdng hdp khin cip daoc quy djnh tgi khoan 3, 
4 Dilu 110 BLTTHS nim 2015: 

Trudc hit, ngabi cd tham quyin ra link gia ngubi trong trubng hgp khdn cdp. Ldnh 
gifl ngudi tirong tnidng hop khin cip phai g ^ rd hg tdn, dja ehi cua ngUdi bi 
gia, ly dd, can cU gia ngUdi quy djnh tai khoin 1 Dilu 110 BLTTHS nim 
2015 va phai cd diy du cac ndi dung quy djnh tgi khoan 2 Dilu 132 BLTTHS 
nam 2015. 

Sau dd, thi hdnh linh gia ngudi trong trubng hpp khdn cdp. Vide thi hanh ldnh 
gia ngudi phai theo dung quy djnh tgi khoan 2 Dilu 113 BLTTHS nam 2015. 
Ngudi thi hanh ldnh gia ngUdi phai dpc ldnh giU ngadi trong trUdng hpp khin 
eip, giii thich ldnh, giai thich quyin va nghia vy cua ngUdi bi gia trong trudng 
hop kiiin cap. Vi|c thdng bao va gjai thich cic quyin, nghia vy cho ngUdi bj 
gia khi tiln hanh gia ngUdi trong tnidng hop khin cip giiip ngUdi bj giU trong 
tnidng hop khin cap bilt dUOc minh cd quyin va nghia vu ^ khi bj gia. 

Khi nin hanh giU ngudi phai cd sy tham gia cua ngudi chdng kiln. Di 
bao dam sy chat che trong vide tridu tip ngildi chUng kiln tham gia hogt dd i^ 
gia ngudi trong trudnghpp khin cip, BLTTHS nam 2015 quy djnh tuy thudc 
vao dja dilm tiln hanh bat ngUdi ma ngadi cd tham quyin se phai tridu tip 
ngudi chUng kiln tUOng dng. Theo dd, khi tiln hanh gja ngUdi tai ndi ngUdi 
dd cU tru phai cd dgi didn chinh quyin xa, phudng, thj trin va ngUdi khic 
chUng kiln. Khi tiln hinh giU ngUdi tai ndi ngUdi dd ^ m vi|e, hpc tip phai cd 
dai di |n ed quan, td chde ndi ngUdi dd ^ m vide, hpc tip chdng kiln. Khi tiln 
hanh gia ngUdi tgi ndi khac phii cd sU chUng kiln cUa dai didn chi'nh quyin 
xi, phudng, thj trin noi tiln hanh gia ngUdi. NgUdi thi hanh l|nh gja ngUdi 
trong tradng hpp khin cip phai lip bidn ban. Bidn ban phai ghi rd gid, ngay, 
thing, nim, dja dilm gifl, ndi lip biln ban; nhUng vide da lam, tinh hinh diln 
biln trong khi thi hanh l |nh gia, tai hdu, dd vit bj tam gia, tinh trang sUc khde 
va y kiln, khilu ngi eua ngUdi bi gia va cac ndi dimg quy djnh tgi Dilu 133 
cda BLTTHS nam 2015. 

Bien ban gia ngUdi phai duoe doc cho ngUdi bi gjfl va ngUdi chdng kiln 
nghe. Ngadi bi gia, ngUdi thi hanh ldnh gia va ngudi chUng kiln cOng ky tin 
vao bidn bin, nd'u ai cd y kiln khic ho$c khdng ddng y vdi ndi dung bidn ban 
tbi cd quyin ghi vio bidn bin va ky tin. 

Khi gia ngudi ttong tnidng hop khin cip, nhang ngudi cd thim quyin 
c ^ lam ngay cac cdng vide sau: 
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+ Nlu Thd trudng, Phd thd trudng Cd quan dilu tra cac cip, tnidng mOt 
s6 ddn vi eua cac cd quan daoc gjao nhidm vu tiln hanh mdt sd hogt ddng 
dilu tra*' ra l|nh giU ngUdi trong tnidng hop khin cip du ttong thdi ban 12 gid 
kl td khi gia ngUdi, Co quan dilu tra, cd quan dUdc giao nhidm vu tiln hanh 
mOt sd hogt ddng dilu tra phai liy Idi khai ngay va phai ra quylt dinh tgm gia, 
ra ldnh bat ngadi bi gia hoic tra ty do ngay cho ngudi dd; 

+ Nlu ngUdi chi huy tiu bay, tau biln khi tau bay, tau biln da rdi khdi 
sin bay, bin cing ra ldnh gia ngUdi khin eip tbi sau khi gia ngadi phai giai 
ngay ngUdi bj gia kem theo tai Hdu hdn quan din vide gia ngUdi ttong trUdng 
hdp khin cip din Cd quan dilu tra ndi cd sin bay hoge bin cang diu tidn tau 
ttd vl. Trong thdi hgn 12 gjd kl tU khi tilp nhgn ngUdi bi gia, Co quan dilu 
tra phii liy Idi khai ngay va phai ra quylt djnh tam gja, ra linh bit ngUdi bi gia 
hoic tra tu do ngay cho ngudi do. 

Theo quy dinh tgi Di^u 116 BLTTHS nim 2015, sau khi gia ngudi, 
ngUdi ra ldnh gia ngudi phii thdng bao ngay cho gia dinh ngadi bl gja, chiiih 
quyin xa, phudng, thi trin ndi ngUdi dd cU tni hoac cd quan, td chde ndi 
ngUdi dd lam vi|c, hoc tip bilt. Trdng thdi hgn 24 gid k l tU khi nhin r ^ d i 
bj gia, Co quan dilu tra nhgn ngUdi bi gia phai thdng bao cho gia dinh ngUdi 
bj gia, chmh quyin xi, phudng, thi trin ndi ngadi do cU trU hoac cO quan, 
td ehdc ndi ngUdi dd lam vide, hoe t^p bilt. TrUdng hpp ngudi bi gia la cdng 
dan nude ngoai thi phai thdng bao cho cd quan ngoai giao caa Vidt Nam dl 
thdng bao cho cO quan dgi didn ngogi giao cua nude cd cdng din bl gia. Nlu 
vide thdng bao can ttd truy bat ddi tUOng khac hoic can ttd dieu tra tbi sau khi 
can ttd dd khdng cdn, ngUdi ra ldnh giO ngudi, Co quan difeu tra nhin ngUdi 
bi gia phai thdng bao ngay. 

2. Mot s6 han ch^, b^t c^p trong quy dinh ciia Bd lu^t T6 tung hinh 
sy nam 2015 vfe gia ngudi trong trddng hdp k h ^ c&p va ki^n nghi 
hoan thien 

Qua vide phin tt'ch d ttdn, cd thi nhgn thay BLTTHS nam 2015 da quy 
djnh diy dd va chgt che vl bidn phip gia ngUdi ttong tiiidng hop khin cap. 
Nhang quy dinh nay di tgo cC sd phap ly vUng chic cho vide ip dyng phap 
luit ttdn thyc tidn, dip dng ydu cau dau ttanh phdng, ngUa tdi pham, gdp phan 
bao dim quyin con ngUdi, quyin cdng din ttong td tijng hinh sy. Tuy nhidn, 
qua nghiin cdu cac quy djnh cda BLTTHS nam 2015 vl bidn phip gja ngadi 
ttong Onidng hop khin cip, chung tdi nhin diiy cac quy djnh nay cdn tdn tgi 
mdt sd hgn chi, vadng mic c^n phai dUOe hoan thidn nhu sau; 

Tltti nhdt, cin cd gia ngUdi ttong trUdng hop khin cip tgi dilm a khoan 1 
Dilu 110 BLTTHS nam 2015 chua bao dam sa tiidng du'ch giUa quy djnh cua 
va BLTTHS nam 2015 va BLHS nam 2015 (sda d6i, bd sung nim 2017). Cy 
^ Didm b khoan 2 Difeu 110 BLTTHS nim 2015. 
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the, BLTTHS nam 2015 quy djnh ngUdi cd thim quyin dUdc ra l^nh gia ngUdi 
ttong tnidng hop khin cip khi cd du can cd xac dinh mdt ngUdi dang chuan bj 
thyc hien tgi pham rit nghidm ttpng hoac dac bidt nghidm trpng. Tuy nhidn, tgi 
Dilu 14 BLHS nam 2015 (sda ddi, bd sung nam 2017) quy djnh vl tirich nhidm 
hinh sy cua ngUdi chuin bj pham tdi theo hudr^: cd nhUng tdi pham it nghidm 
ttong, tdi pham nghiem ttpng dUpc quy dinh tai khoan 2 Dilu 14 BLHS nam 
2015 (sda ddi, bd sung nam 2017) ngUdi chuin bj phgm tdi phai chju trach 
nhidm hinh sU. NgUpe lai co tnidng hop ngUdi thac hidn hinh vi chuin bj 
phgm tdi rit ngjiilm ttpng hoac die biet nghidm ttpng nhung theo quy dinh 
cda BLHS nam 2015 (sda ddi, bd sung nim 2017) hp sd khdng phai chju trach 
nhidm hinh sa. Quy dinh cda BLHS nam 2015 (siia ddi, bd sung nam 2017) va 
BLTTHS nim 2015 nha ttdn din din trUdng hpp: ngUdi chuan bi phgm tOi it 
nghidm ttong, nghidm ttpng theo quy djnh cda BLHS nim 2015 (sOa ddi, bd 
sung nim 2017) phai chiu trach nhidm hinh sU nhang i ^ d i co thim quyin lgi 
khdng dUdc ra ldnh gia khin cap dl kip thdi ngin chin tdi phgm, cOng nhU bid 
dam hidu qua cda cac hdgt ddng td tung nham truy cdu trach nhi |m hinh sy. 
Trong khi cd nhang tOi phgm rat nghilm ttpng, die bidt nghilm ttpng ngUdi 
thyc hidn hanh vi chuin bj phgm tdi khdng phai chju trach nhidm hinh sy thi 
ngudi cd thim quy^n lai dupe ap dung bidn phap gia r ^ d i ttong tradng hpp 
khan cip dl kip thdi ngan chin hanh vi chuan bi phgm tdi cua hp, nhung sau dd 
lgi phai tri tu do cho hp vi ho khdng phai chiu trich nhidm hinh sy. 

Vi vay, chung tdi cho ring cin phai sda d<5i cin cd ap dyng bi|n phip gja 
ngudi ttong tnidng hOp khin cip d dilm a khoan 1 Dilu 110 BLTTHS nam 
2015 cho phu hop vdi myc dich cua vide ap dyng bi^n phip gia ngUdi ttong 
trUdng hpp khan cap (nham kip thdi ngin chin tdi pham, ddng thdi bao dam 
hidu qua cda cac hogt ddng td tyng dl truy cdu trach nliidm hinh sy ddi vdi 
ngudi thyc hidn hanh vi phgm tdi, bao dam khdng bo lot tdi pham, khdng lam 
oan ngUdi vd tdi), phu hdp vdi quy djnh cda BLHS nim 2015 (sda ddi, b6 sung 
nim 2017) vl trach nhidm binh sy ttong giai dogn ehuin bi pham tdi. Theo dd, 
cin sda lgi cin cd d dilm a khoan 1 Dilu 110 BLTTHS nam 2015 nha sau: "a. 
Cd dti cdn cti dixdc dinh mdt ngadi dang chudn bi thuc hi^n tdi phgm md theo quy dinh 
ctia BLHS ngubi chudn biphgm tdi phdi chiu trdch nhiim Hmh su".'' 

Thti hai, BLTTHS nam 2015 chua quy djnh cy thi vl dja dilm gia ngUdi 
ttong tnidng hdp khin cip. Dieu nay cd thi din din thyc tiln ip dyng g^p 
nhilu khd khan, Idng tiing. Theo quy djnh tai Dilu 118 BLTTHS nam 2015 
thdi dilm bat diu tinh thdi hgn tam gia la "tU khi dp gidi ngubi bigia, h\ bdt vi tru 
sd ctia minh". Theo quy djnh nay thi ngUdi bi gia se dUde ap giai vl try sd cd 
quan cd thim quyin tiln hanh td tung. Tuy nbidn, ttong Cdng van sd 5024/ 
VKSTC-V14 ng^y 19/11/2018 giai dap vudng mic Uen quan din quy djnh 

Ly Thanh Sang, tldd. tr 28. 
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cua BLTTHS nim 2015 va nghidp vu thUc hanh quyin cdng td, kilm sat vile 
giai quylt VAHS ttong n ^ n h kilm sat thi nguai bigia trong trubng hpp khdn cdp cd 
thi hi dp gidi vl din tru sd CQDT, ca quan dupc giaa nhiim vu tiin hdnh mdt si hogt 
ddng dilu tra hoge dp gidi vi co sd giam gia." Nha viy, theo Cdng van sd 5024/ 
VKSTC-V14 tbi ngudi bi gia cd till bj ap giai va bj gia d ti^ tgm giam, nha 
tgm gia. Tuy nhiln, hudng din my la trii vdi quy dinh cda BLTTHS nam 
2015 va Luit Thi hanh tgm gia, tgm giam nim 2015 bdi vi BLTTHS nim 
2015 khdng cd quy djnh v l vi|c ap giai ngUdi bj giU vl cd sd giam giU. Cdn 
theo quy dinh tgi Dilu 2 Luit Thi hanh tgm giU, tam giam nam 2015 thi ddi 
taong dilu chinh cua luat nay chi ap dyng ddi vdi ngydi bi tgm gia, tgm giam. 
Ngudi bj gia ttong trUdng hop khin cip chua phai la ngudi bj tam giU, ngudi 
bi tgm giam ndn khdng thi gia hg d cac trai tam giam, nha tgm gia (ggi chung 
la cd sd giam giU). Mat khac, vide ap giai ngudi bj gia ttong tradng hop khin 
cip vl cd sd giam gia tbi thdi hgn tgm gia ddi vdi ho dapc tt'nh td thdi dilm 
nao bdi vi, theo quy dinh tai Dilu 118 BLTTHS nam 2015, thdi hgn tgm gia 
ddi vdi ngUdi bj giU ttong trUdng hOp khin cip dupc tinh td khi Co quan dilu 
tra, cd quan dupe giao nhidm vy tiln hanh mdt sd boat ddng dilu tra ap giai 
ngUdi bj gia vl try sd cua minh chd khdng phai ap giai vl nha tgm gja hoac trai 
tgm giam. M^c dd Cdng van sd 5024/VKSTC-V14 di hudng din vl each tinh 
thdi hgn tgm giC ttong tnidng hpp nay, tuy nhidn, chUng tdi cho i ^ g hadng 
din nay chi la giai phap tinh thi, mang tinh tgm thdi, khdng phai quy djnh cua 
luit. Vl viy, chdng tdi cho rang BLTTHS nam 2015 can quy dinh cu thi vl dja 
dilm gia ngudi ttong tnidng hpp khin cip nham bao dam sy thdng nhit giOa 
quy dinh BLTTHS nim 2015 va Luat Thi hanh tgm gia, tam giam nam 2015 
vi bao dam vi|c ap dung thd'ng nhit cac quy djnh cua phap luit ttdn thyc nin. 
Trong tinidng hdp nlu gia ngUdi d cd sd gjam gia thi cin sda ddi quy djnh cua 
Luit Thi hanh tgm gja, tam giam nim 2015. 

Thu ba, BLTTHS nim 2015 chua quy djnh ve thdi diem ngUdi cd thim 
quyin thi hanh ldnh gia ngUdi ttong tnidng hdp khin cip phai tiln hanh vide 
ap giii ngudi bi gia vl try sd cda Cd quan dilu tta, cd quan dUdc giao nhidm 
vy tiln hanh mdt sd hogt ddng dilu tira. Dilu nay cd thi din din diyc te vide 
ap dyng khdng thdng nhit v l tiidi dilm ap giai ngUdi bi gia ttong trudng hpp 
khin cip, anh hudng din quyin va lpi ieh cda ngUdi bj gia ttong midng hop 
khin cip nlu ho bj tgm gid bdi vi, thdi dilm tt'nh thdi hgn tam gia bit ^ u tti 
khi ap giai ngUdi bj gifl v l try sd cua CQDT, cd quan dUde giao nhidm vu tiln 
hanh mOt sd hogt ddng dilu 0^. Ndu lugt khdng quy djnh didi hgn cy thi bit 
diu ap giai ngUdi bi gia vl ttij sd sd d ^ din vi|c ip dung khdng tiidng nhi't, 
anh hadng din quyin va Idi ich hpp phap cua ngUdi bj gia, tiiim chi ttIn diyc 

' Myc 17, C6ng van s6 5024/VKSTC-V14 ngay 19 thing II nam 2018 giai dap vudng mac 
uen quan d^n quy dinh cî a BLTTHS nim 2015 va nghifp vy thtfc hanh quyfen cbng t6 
THQCT, ki^m sat vi^c giii quy^t vu an hinh SM. 
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tiln da cd trudng hdp Cd quan dilu tra ra ldnh gia ngUdi va thi hinh ldnh giU 
ngUdi nhung khdng ip giai ngUdi bj gia vl try sd cda minh ma vin gja tgi try 
sd cdng an cip xi. Din khi ra ldnh bat ngydi bj gia va thi hanh ldnh bit ngadi 
bi gia thi dia dilm tiln hanh la tai try sd cdng an xa.^ Nhu viy, vide gifl ngUdi 
tgi try sd cdng an xi ma khdng ap giai ngUdi nay vl try sd d6 tmh thdi hgn tgm 
giU la chua phu hop vdi quy dinh cUa BLTTHS nam 2015. Vi viy, chung tdi 
cho rang can quy djnh sau khi thi hanh ldnh gia ngUdi ttong trUdng hop kh'in 
cip, ngudi cd thim quyin phai ap giai ngay ngUdi bj gia v l try sd caa CQDT, 
cd quan dUdc giao nhidm vy tiln hanh mdt sd hogt ddng dilu tra. Quy dinh 
nay nhim bao dim quyin, Idi ich hop phap cho ngUdi bj gia ttong tnidng hop 
khan cap ttong trudng hpp ho bj ra quylt dinh tam gia. 

Thti tu, quy djnh vl ngUdi chdng kiln vi|c gia ngadi ttong tradng hpp 
khin cip cdn chua phu hpp vdi thuc tidn. Theo quy djnh tgi khoin 3 Dilu 110 
BLTTHS nam 2015 thi vide thi hanh ldnh giU ngUdi ttong tnidng hop khan 
cip phii theo ddng quy djnh tgi khoin 2 Dilu 113 cua BLTTHS nim 2015. 
Theo dd, khi tiln hanh gia ngudi tgi noi ngUdi dd cu trd phai cd dai didn chinh 
quyin xa, phudng, thi trin va ngUdi khac chdng kiln. Khi tiln hanh gja ngUdi 
tgi ndi ngUdi dd lam vide, hpc tip phai cd dgi didn cd quan, td ehdc ndi ngUdi 
dd lam vide, hpc tip chdng kiln. Khi tiln hanh gia ngudi tgi ndi khac phai 
cd sy chdng kiln cua dgi di |n chiiih quyin xi, phUdng, thj trin ndi tid'n hanh 
gia ngUdi. Vdi quy djnh nay, trudng hop ngUdi chi huy tiu bay, tau biln khi 
tau bay, tin biln da rdi khdi san bay, bin cang ra linh gia ngudi trong trUdng 
hop khin cap thi se ggp khd khin ttong vide thyc hidn dung quy djnh cda 
BLTTHS nim 2015 vl ngudi chdng kiln (ttdn tau bay, tau biln khdng thi cd 
su chdng kiln cua dgi didn chinh quyin xi, phUdng thj trin). Do dd, chdng tdi 
kiln nghj cin quy djnh ^'iHic thi hdnh link gia ngubi trong trubng hpp khdn cdp aia 
ngubi chi huy tdu bay, tdu biin khi tdu bay, tdu bUn da rbi khdi sdn bay, bin cdng phdi 
cd su chting kiin ctia ngUbi cd mgt trin tdu bay, tdu biin dd ". '** 

Thti ndm, quy dinh BLTTHS nam 2015 cd sy mau thuin, chdng cheo vl 
mdi quan hd giaa bi|n phap gia ngUdi ttong trUdng hpp khin cap vdi bat ngUdi 
bi gia ttong tiTidng hpp khin cip vi bidn phap tgm gja. Tgi khoan 4 Dilu 110 
BLTTHS nam 2015 quy djnh ddi vdi ngUdi bi gia ttong trudng hpp khan cip, 
cd quan, ngadi cd tham quyen ttong thdi hgn 12 gjd kl tii khi giU r ^ d i pbii 
ra quylt dinh tam gia, linh bat gia ngUdi hoic tra tii do ngay cho ngadi bj gia. 
Vin dl dit ra ^ bidn phip tam gifl duOc ip dyng ddi vdi ngUdi bj gia ttong 
tradng hop khan ci'p thi tgi sao ttong tnidng hOp my ngoai ra quylt djnh tam 
gifl, ngUdi cd thim quyin cdn ra ldnh bit ngUdi bj gia ttong trudng hpp khin 
ci'p. Theo Cdng van sd 5024/VKSTC-V14 thi quylt djnh tgm gia ddi vdi 

•" Co quan Canh sat diSu na c6ng an tinh Soc Trang. Bien ban bit ngubi bj gifl trong tiudng hijp khdn 
ci'p n^y 23/4/2018 d6i vdi d6i tugng Ly Thanh ffinh v& hanh vi hiSp dim nga6i dudi 16 tu6i. 

'" Ll Thanh Sang, tldd, tr. 44. 
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ngUdi bj gia ttong tnidng hpp khin cip duoc ban hanh trUdc hoac ctmg vdi 
l|nh bat ngUdi bi gia ttong tnidng hpp khin cip. Nlu quylt djnh tgm giU dupc 
ra trade hay ddng thdi vdi ldnh bit thi theo quy djnh k l td khi cd quylt dinh 
tgm gia, ngUdi bj gia ttong trudng hpp khin cip da cd tti each cham gia td tiing 
la ngudi bj tam gja tgi Dilu 59 BLTTHS nam 2015. Chung tdi ddng tinh vdi 
quan dilm cho ring theo thd ty ldnh bit ngUdi bj gia ttong ttUdng hop khan 
cip phai thyc hi |n sau linh gia ngUdi ttong trudng hop khin cip, ldnh bat gia 
ngudi bj gia ttong trUdng hop khan cip phai thuc hidn trade khi cd quylt dinh 
tgm gia (khi cd quylt dinh tam gia thi ngUdi bj tgm gia mdi duOc dUa vao nha 
tgm gia). Mdt vi'n dl nfla cflng dit ra la khi CQDT, cd quan dUpc giao nhidm 
vy uln hanh mOt sd boat dOr^ dilu tra tryc tilp ra ldnh giU ngUdi ttong trUdng 
hpp khan cip, da tiln hanh lip biln ban gia ngUdi thi cd cin thilt phai ra Idnh 
bat ngUdi bj gia ttong trudng hpp khin cip nfla hay khdng vi hai I|nh nay cbi 
khic nhau d thim quyin cua nhUng ngUdi quy djnh tgi dilm c khoan 2 Dilu 
110 BLTTHS nim 2015." 

Chung tdi cho rang, vide cO quan cd thim quyin da ra quylt djnh tam gja 
cdn phai ra ldnh bat ngadi bi giU ttong tnidng hpp khan cip va thi hanh ldnh 
bat ngudi bl gia trong trUdng hpp khin cip la khdng cin thilt va khdng hdp Iy 
hop ly (vi luc nay di cd quylt dinh tam gia va da cd tu each ngUdi bi tgm giU). 
Vl vgy, chung tdi kiln nghj bd quy dinh vl tnidng hpp bat ngUdi bj gia ttong 
tnidng hop khin cip tgi khoan 4 Dilu 110 BLTTHS nam 2015. 

Thti sdu, chua cd sU thdng nhit ttong cic quy dinh cua phap luit td tung 
hinh sy vl bio dam quyin bao chUa cho ngudi bj gia ttong tiridng hdp khin 
cip. Theo Dilu 31 Hiln phap nim 2013 va Dilu 16 BLTTHS nam 2015 thi 
quyin bao chUa chi dUOc bad dim cho ngUdi bi budc tdi. Theo quy djnh tgi 
Dilu 4 BLTTHS nam 2015 ngUdi bj gifl ttong trUdng hpp khin cap chua phai 
la ngudi bi budc tdi ndn duong nhiln hp se khdng cd quyin bao chaa. Tuy 
nhidn, tgi Dieu 58 BLTTHS nam 2015 quy djnh ngUdi bj gia ttong tmdng 
hdp khin cip dUdc quyin tii bao chUa hoge nhd ngUdi khac bao cbfla. Tai 
Dilu 3 Thdng tii sd 46/2019/TT-BCA ng^y 10/10/ 2019 cua Bd Cdng an 
quy djnh vl trach nhidm cua luc ludng cdng an nhin din ttong vide diyc hidn 
cac quy djnh cila BLTTHS nam 2015 lidn quan din bao dam quyen bao chUa 
cho ngudi bj gia ttong ttildng hdp khin ci'p, ngUdi bi bat ttong trUdng hop 
pham toi qua tang hoic theo quylt dinh tinay na, ngUdi bj tgm gifl, bi can. 

' Nhu viy, theo Thdng tti sd 46/2018/TT-BCA dii ngUdi bj gia ttong 
ttfldng hop khin cip la cha thi dUde bao dam quyin bao chfla. Tuy nhidn, quy 
dinh vl thdi ban chuyin ddn ydu ciu ngUdi bao chUa (ttong didi hgn 12 gib) 
va didi hgn tilp nhin, thyc hiln thu ttjc ding ky bao chUa khdng mang tinh 

Nguyen Qudc Han. "NhOng vUdng miic khi ap dvng quy dinh v& gifl ngadi trong trudng hdp khan 
dp vS tbii tyc bit ngnSi bj gifl trong trudng hdp khin dp". Tap diiKiihi sal, s6 5. 2018, tr. 21. 
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kha thi. Bdi vi, thdi hgn tdn tgi tu cich ngUdi bj giU ttong tradng hpp khin cip 

dieo Dilu 110 BLTTHS nim 2015 la 12 gid (ti^ tiildng hpp chi huy tau bay, 

tau biln ra ldnh gifl ngudi) ttong khi thdi hgn chuyin don ydu cau bao chaa da 

bing tbdi ban nay, cdn chua kl thdi hgn thyc hi |n thd tyc dang ky bao chfla 

theo quy djnh tgi Dilu 78 BLTTHS nim 2015. Nhu viy, khd cd dil bao dam 

quyin bao chaa cho ngUdi bi gia ttong tnidng hpp khin cip theo quy djnh tgi 

Thdng til sd 46/2018/TT-BCA. 

Tuy nbidn, vin dl bit cip d diy ]i c6 sU mau thuln ttong quy djnh 

cda BLTTHS nam 2015 vl chu thi dupe bio dam quyin bao chaa. Vi viy, 

chdng tdi cho rang cin bao dam sy thdng nhit ttong quy djnh cua BLTTHS 

nim 2015 va vin ban hUdng din thi hinh vl chu thi duoc bao dam quyin 

bao chfla. Theo dd, nd'u thyc hidn ddng tinh thin cua Hiln phip nim 2013 

va Dilu 16 BLTTHS nam 2015 dii can bd quy dinh v l quyin bao chUa cda 

ngudi bi gia ttong trUdng hop khin cip. Cdn nlu mudn bao dam quyin bao 

chfla cho ngddi bj gifl ttong trfldng hdp khin cip thi cin md rdng khii nidm 

ngudi bj budc tdi bao gdm ca ngUdi bj gia ttong trudng hop khin cip. N l u di 

theo phuong in nay thi cin saa ddi Thdng tU sd 46/2018/TT-BCA vl didi 

hgn chuyin ddn ydu ciu ngUdi bao chfla va thd tyc dang ky ngUdi bao chaa 

ddi vdi ngUdi bi gia ttong tnidng hop khin cip dl bao dam tinh kha thi. • 
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