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B LUAT LA BONG NAM 2019 VA SU TAC BONG BEN
QUAN HE LAO BONG GIUP VIEC GIA BINH

B ThS. L0’ BINH HUY *

Tom tit: Trong cdc quy dinh phdp ludt vé lao déng giup viéc gia dinh, hop dong lao dng ludn la trung
tam, boi no quy dinh nhiing vin dé chii yéu doi voi méi quan hé lao dgng giita nguoi sir dung lao dong
va nguoi lao déng. B¢ ludt Lao déng nam 2019 co nhiéu ngi dung méi tée dpng dén quan hé lao déng
gitp viéc gia dinh. Bai viét ndy chi ra cdc quy dinh méi ciia B ludt Lao dong nam 2019 vé hop déng lao
déng va danh gid sw tdc dong ciia né dén quan hé lao dgng gitp viéc gia dinh.

Abstract: In the legal provisions on domestic labor, the labor contract is always central, because it sets
out the main issues for the labor relationship between the employer and the employee. The Labor Code of
2019 has many new contents affecting domestic labor relations. This article outlines the new provisions
of Labor Code of 2019 on labor contracts and assesses its impact on domestic labor relations.

1. Nhimmg diém méi cua B§ ludt Lao dong ndm
2019 vé hop dbng lao ddng

So voi B) luét Lao ddng nam 2012, B lugt Lao
ahng ndm 2018 c¢6 mét sb ndi dung mdi duge dy bao
B s& dnh huding dén viée xac Iap, thyee hign, chém dirt
hgp ddng lao dong (HOLP) ndi chung va quan hé lao
d&ng guip vidc gia dinh ndi riéng.

1.1. Vé giao két hop ddng lao déng

1.1.1. V& khéi niém hop déng lao déng

Bidu 13 BY lugt Lao dgng nam 2019 quy dinh: “(1)
Hop dlng lao 80ng 14 sy thda thuan gitra ngudi lao
@mg wh ngudi sl dung lao ddng vé vidc 1am ¢o trd
olag. 6ba krong, ddu kign lao ddng, quydn va nghia vy
=5 bén vong quan hé lac ddng. Trudmg hgp hai
bén thia tusdn bling #8n goi khdc nhung ¢6 ndi dung
hé hidn v vidc km ¢d trd cong, tidn lvong va sy quan
ly. didu hanh, gidm sat clia mdt bén thi dwgc coi 1a hop
adng tao 3ng. (2) Trudre khi nhan ngudi lao dong vao
Eam viéc thi nguén sir dyng lao 3dng phai giao két hop
6dng lao Adng véri ngudni lao 3dng”. Quy dinh & khodn
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1 Didu 13 ndu trén A3 1am tang tinh nhan dién cac quan
hé lao ddng di&n ra trén thic t&. Theo 46, moi hop
ddng bAt k& tén goi 14 gl, ddu duwge coi 13 HDLD néu ¢6
du 03 du hiéu: (i) Lam viéc trén co s& thda thuén; (i)
C6 trd luong; (iii) CO sy quan ly, didu hanh, gidm sat
ctia mét bén. Quy dinh nay ciing tranh sy lam dyng vé
hinh thirc hop déng trong quan hé lac déng, chang han
thay cho viéc ky HPLD, cac bén thda thuan bang cac
hinh thiee phép ly nhw: Hop dong dich vy, hep dong
edng tac vién, hop ddng chuyén gia... nhim Ian tranh
cdc nghfa vy frong quan hé lao dfng, vi dy nhw: Bao
hiém x& hoi, bao hidm y té, b3o hidm thit nghigp. Nhw
véy, hinh thtrc phép ly cla quan hé fao djng do lujt lao
ddng didu chinh van phai Ia hinh thirc HBLD. Ngoai ra,
khodn 2 Didu 13 ndu trén ciing x4c dinh rd nghia vu
giao két HDLD 13 cla ngudi s dyng lao dong
(NSDLD). Pay ciing 1a co' s& d& xac dinh trach nhiém
khi vi pham nghia vy giao két HBLD trong hoat ddng
quén Iy nha nwéc vé lao dong. (Vi dy: Thanh tra lao
dong néu phat hién c6 vi pham vé giao két HOLD thi dbi
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twgng b xir phat vi pham hanh chinh la NSDLB).

1.1.2. Vé hinh thirc va loai hop dong lao dong

Hinh thizc HBLD duwgc quy dinh tai Diéu 14, Ngoai
hinh thirc HBLD béng van ban va I&i ndi nhwe B tudt
Lao déng nam 2012, thi HDLD dugc giao két thong qua
phuong tién dién ti duwdi hinh thire thong digp dir liéu
theo quy dinh clia phap luét vé giao dich dién tir ¢6 gia
tri nhir HOLD bang vén ban. Quy dinh nay ta hoan toan
phil hop véi thire té vé giao két HDLD hién nay.

V& loai HDLD, theo quy dinh tai khodn 1 Pidu 20
“Hgp ddng lao ddng phai dugc giao két theo mdt trong
céc loai sau day: (a) Hop ddng lao déng khéng xéc dinh
theri han 1a hgp ddng ma trong d6 hai bén khéng xac
dinh théi han, thoi didm chim dirt hidu Iywc cta hep
ddng; (b) Hep dbng lao ddng xac dinh théi han 13 hop
ddng ma trong a4 hai bén xac dinh thei han, thei diém
chém durt hidu lic cha hgp ddng trong théi gian khong
qué 36 thang k& tir thdi didém o6 hidu Iy cla hep
déng". So vé&i BA luat Lao ddng ndm 2102, hign nay chi
con hai logi HDLE, khdng con quy dinh loai HBLD theo
mt‘:é vy hodc theo mét cong viée nhét dinh c6 thei han
dwéi 12 thang. Viée quy dinh nay l1a hoan toan hep ly,
vi thyre chét loai HBLD c¢6 thei han dudi 12 thang ma
B luat Lao ddng n@m 2012 quy dinh la loai HELD xac
dinh th&i han. Viéc quy dinh loai HDLD moa vy hodc
theo mdt cdng viéc nhét dinh ¢6 thér han dudi 12 thang
ddng thori yéu cdu: "Khong dugc giao két HDLD theo
mia vy hodc theo mét cdng viéc nhét dinh c6 thi han
dwdi 12 thang dé 1am nhitng cOng viéc cd tinh chét
thurdng xuyén tir 12 thang trd [€n, telr tredng hop phai
tam théi thay thé nguwdi lao ddng di lam nghfa vy quan
s, nghl theo ché d thai s&n, 6m dau, tai nan lac déng
hodc nghi viéc cé tinh chat tam theri khac" (khodn 3
Didu 22 BY lust Lao ddng ndm 2012) a4 gay rét nhidu
khé khan khi gidi quyét tranh chép lac ddng tai Toa &n,

1.1.3. Quy dinh vé thi viéc

B4 luat Lao ddng ndm 2019 quy dinh vén a8 thir
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viée tir Diéu 24 dén Biéu 27, trong 86 c6 mét sb quy
dinh méi 13: (i) Khéng 4p dung thir vigc dbi véi HDLD
duéi 01 thang; (i) B sung quy dinh vé thdi gian thir
viéc khdng qua 180 ngdy dbi voi cong viée cla ngudi
quén ly doanh nghiép theo quy dinh ctia Luat Doanh
nghiép, Luat Quan ly, st dyng vén nha nuéc dau tw
vao san xuét, kinh doanh tai doanh nghiép. Quy dinh
tréch nhigm clia NSDLD khi két thuc thévi gian thir viée
(khodn 1 Didu 27} “Khi két thic thdi gian thir viée,
NSDLD phai théng bao két qua thir viéc cho nguei lao
dong. Trurdmg hop thir viée dat yéu cAu thl NSDLB tiép
tuc thye hién HOLD da giao két dbi véi treimg hop théa
thuan thir viéc trong HELD hodic phéi giao két HBLD
dbi voi tredng hop giao két hgrp ddng thir vigc. Tredng
horp thir viée khdng dat yéu cAu thi chdm dit HDLD a3
giao két hodc hgp dbng thir viéc”.

Nhur vy, trach nhiém clia NSDLD |2 phai thong béo
két qua thir viéc cho ngudi lao ddng (NLB). Néu viéc
I3m thir dat k&t qua, thi phdi giao két HDLD hoc tiép
tuc thir hién HOLD. Va didu quan trong duwgc quy dinh
& day nham x& ly tir nhirng vedng méc trong thyre tién
gidi quyét tranh chip lao ddng 1 khi thir viéc khong dat
két qua trong trwémg hop thir viéc 14 ndi dung clia
HBLD, thi dwgc coi la chdm dirt HELD.

1.1.4. Mot sé quy dinh khéc vé giao két hop ddng
lao ddng

V& nghia vy cung cap thong tin khi giao két HOLP,
Bidu 16 bd sung quy dinh yéu cau NLB, NSDLD phai
¢6 nghfa vy cung cép théng tin trung thye va hau qua
clia viéc cung cp thong tin khéng trung thyc dan dén
bén kia ¢6 quyén don phwong chadm dit HDLD. V&
hanh vi NSDLE khéng dwoc lam khi giao két, thyre hién
HOLD (Biéu 17) bé sung trwdng hop: “Budc NLD thyc
hién HDLD dé tra ng cho NSDLD" (khodn 3 Didu 17).
Quy dinh nay phi hep véi quy dinh clia T chic Lao
dong Quéc té vé viéc cim st dung lao ddng dé gan ng.
Vé phy tyc HBLD, khodn 2 Didu 22 bd sung quy dinh:
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“Phy Iyc HOLD quy dinh chi tiét, stra dbi, bd sung mét
s didu, khodn clia HDLD nhung khéng dugc sia dbi
thiri han cua HDLP". Viéc bd sung quy dinh nay véi
myc dich trach sy lam dung viéc didu chinh théi han
hgp ddng bing phu luc dé gia han nhidu lan HOLD
nh3m v6 higu quy dinh tai khodn 2 Didu 20 vé vén a8
han ché gia han HDLD.

1.2. Chdm dirt hop ddng lao déng

Day 14 sy kién phép ly din dén hau qua 13 quan hé
tao ddng két thic nén thudng dan dén xung dot gira
cic bén. Thie tidn gidi quyét tranh chép lao Gfng tai
Toa 4n nhan-dan cho thiy, dai bd phan cac tranh chép
i tir nguyén nhan lién quan dén chim dit HBLD (mic
@0 nhidu vy viéc ybu chu chi | tidn twong, bao hiém xa
hdi...)1. B luat Lao dong ndm 2019 c6 mbt sé quy dinh
mdi én quan dén chém ddt HOLD nhir sau:

Thir nhét, vé céc truong hop chém dat hop déng
kao ddng: BA sung mdt sb trréng hop chdm dirt HELD
i cic khodn 5, 11, 12, 13 Didu 34 nhu sau: *(5) Ngudi
120 8iing 1A nguwdi nurdc ngoai 1am viée tai Viét Nam bj
wyc xudt theo ban 4n, quyét dinh cia Toa an d4 cb higu
e phép ludt, quyét dinh clia co quan nha nudc co
dm quydn”, *(11) Ngudi s dyng lao ddng cho ngueoi
o ddng thdi vidc theo quy dinh tai Bidu 42 va Didu 43
ci BY kit ndy™; “(12) Gidy phép lao ddng hét hidu lirc
@6 wii ngudn 130 dOng 13 nguedri nLdc ngoai [am vide tai
Vil Mam theo quy dinh tai Diéu 156 clia B luat nay”;
T3 Teeimg hop théa thudn ndi dung thir viéc ghi
wumg hop dling Lao 39ng ma thir vigc khdng dat yéu
chs iojc mi)t bén hdy bd thda thuan thir viéc". Cac
wimg hop ndy k& nhimg sy kién da xay ra trong thyre
o, wy shilm, do chwra dugc quy dinh hodic quy dinh
chusa 55 ndn gy khd khdin khi xi ly trong thyre tign ciing
nhwr g quylit Wranh chip 1o 8dng.

Thir hai, vé quydn don phuong chém dut hop déng
ko djng cua nguti leo ddng: B ludt Lao ddng ndm
2019 quy dinh trong mei trromg hop, NLD cd quyén

don phreng cham dirt HDLD khéng cén ly do (Diéu 35)
chi cin dap (ng didu kién vé thdi gian bao tredc tai
khodn 1 Didu 35. Déc biét, nhirng trwdng hop NLD ¢é
quyén don phuong chim dirt HDLD ma khong cén béo
trude. Bay chinh ta nhitng treéng hop theo Diéu 37 Bo
luat Lao ddng ndm 2012, ngudi lao ddng phai vién déan
khi don phwong chém dirt HOLD xac dinh théi han: (i)
Khéng dwgc b tri theo ding cong viéc, dia diém lam
viéc hodic khdng dwegc bao dam didu kign 1am viée theo
théa thudn; (i) Khong duge trd dl lvong hodc tra
lweng khdng ding thdi han; (i) Bj ngwdi str dyng lao
dong ngugc dai, danh dap hodc co i néi, hanh vi nhyc
ma, hanh vi [am anh hudng dén sirc khde, nhan pham,
danh di; bi crrdng birc lao dong; (iv) Bj quéy rdi tinh
duc tai noi 1am viéc; (v) Lao déng nir mang thai phai
nghi viéc theo quy dinh tai khodn 1 Didu 138 cla B
fuét Lao ddng. Ngoai ra c¢d thém hai trwedng hgp méi la:
Da tudi nghi hieu theo quy dinh tai Didu 169 clia BG ludt
nay, trlp trrdng hgp cac bén ¢6 théa thuéin khac; nguoi
st dyng lao déng cung cép thdng tin khdng trung thirc
theo quy dinh tai khoan 1 Diéu 16 clia B3 luat Lao ddng
lam &nh hudng dén viée thie hién hop déng lao dong.
Quy dinh ndy phi hop vé! quan diém clia T8 chirc Lao
ddng Quéc té cling nhuw phép fuét quéc té vé quydn ty
do vide lam va cim cwdng blrc lao dong. Véi nhirng
quy dinh m&i nay, NLD hoan toan cé quyén lya chon
thay ddi noi lam viéc vi nhirng ly do, nhu cdu ¢4 nhan
ma khéng nhét thiét phai c6 sy vi pham tlr phia NSDLD
hay NLD phai dwa ra dugc Iy do theo luét dinh dé chédm
durtZ,

Thir ba, vé quyén don phuong chdm dit hop déng
lao dong ctia ngudi stk dung lao déng: Diéu 36 quy dinh
v& quyén don phuong chdm dit HOLD clia NSDLD,
theo d6, ngodi viéc ké thira céc quy dinh tai Didu 38 BY
lugt Lao ddng ndm 2012 thi Didu 36 BY luat Lao dong
nam 2019 bd sung 03 trwdng hgp: “Ngudi lao djng du
tudi nghl hiru theo quy dinh tai Diéu 169 cla BJ luat
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