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DIEM MG1 VE XA MINH BIEU KIEN THI HANH AN
CUA THUA PHAT LAI

B TS. NGUYEN THANH THUY *

Tom tét: Trong pham vi bai viét nay, tdc gia phan tich, lam ré nhimg diém méi vé xdc mink dicu kién
thi himh dn ctia thita phdt lai theo nghi dinh ciia Chinh phii vé t6 chirc va hoat dng ciia thira phdt lqi;
dong thoi, trao doi thém mot sé vin dé lién quan dén néi dung nay.

Abstract: Within the scope of this article, the author analyzes and clarifies new points on verifying the
conditions for judgment execution of the bailiff under the Government's Decree on the organization and
operation of bailiffs: at the same time, discussing some more issues related to this content.

&u nhw vide tbng dat, 18p vi bang va tb

chirc thi hanh an |4 cdng vigc truyén

théng, xudt hién ngay tir dau v&i sy hinh
thanh ché dinh thira phat lai, thi x4c minh didu kign thi
hanh an ta cing viéc dugce giao thém cho thira phat lai
trong gial doan thiec hién thi diém tai thanh phé Hb Chi
Minh va 12 inh, thanh trong ¢a nwéc (tir nam 2009 dén
ndm 2015) cling nhw dwge ap dung chinh thire sau thi
diém. Day |2 mot trong nhitng cdng viée ddc I8p clia
thva phat lai dwoc quy dinh tai Nghi dinh sé
08/2020/ND-CP ngay 08/01/2020 cda Chinh phii vé tb
chirc va hoat dong cta thira phat lai (Nghi dinh sb
08/2020/ND-CP) thay thé cho Nghi dinh s6 61/2009/ND-
CP ngay 24/7/2009 clia Chinh phG vé t& chitc va hoat
ddng cla thira phat lai thire hién thi diém tai thanh phé
H& Chi Minh (Nghj dinh sé 61/2009/ND-CP) va Nghi
dinh s6 135/2013/ND-CP ngay 18/10/2013/ND-CP ciia
Chinh ph stra d3i, bd sung t&n goi va mdt sé didu clia
Nghi dinh sé 61/2009/ND-CP. Nghj dinh sb
08/2020/ND-CP dwgc ban hanh trén co s& thng két thi
didm thira phat lai dwoc thye hién tai thanh phd Hb
Chi Minh va mdt sé dia phwong trén ca nuéc va dé
thwc hién Nghi quydt sé 107/2015/QH13 ngay
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26/11/2015 ctia Quéc hdi vé thuc hién ché dinh thira
phat lai.

Nghi dinh s6 08/2020/NB-CP ¢t sy ké thira nhiing
quy dinh con phi hep, nhung cling ¢6 nhitng diém moi
s0 véi cac nghi dinh tnréc day vé xac minh didu kign
thi hanh an. Nghi dinh s 08/2020/NB-CP quy dinh vé
xac minh didu kién thi hanh an dan sy gdm 08 diéu (i
Didu 43 dén Bidu 50), tang 04 didu so véi Nghi dinh sb
61/2009/ND-CP (d8 duwoc sta dbi, bd sung nam
2013), cy thé:

Thir nhit, vé thdm quyén, pham vi xéc minh didu
kién thi hanh &n (Biéu 43)

V& co ban, gi® nguyén quy dinh cla Pidu 30 Nghi
dinh s& 61/2009/ND-CP (da dwoc stra ddi, bd sung
ndm 2013), chi dién dat lai thanh 02 khoan (khoan 1 va
khoan 2) cho rd rang hon.

Ther hai, vé thoa thuén vé xéc minh didu kién thi
hanh &n (Diéu 44)

V& co ban, gi nguyén quy dinh clia Digu 33 Ngh
dinh s 61/2009/ND-CP (da dwoc stra dbi, bd sung
n&m 2013), nheng c6 bd sung cy thé hon:nhu:

- Khoan 1 Bidu 44: Bb sung viéc duwong sy, ngudi
c6 quydn loi, ngha vy lién quan dén vigc thi hanh &n

* Hoc vién T phdp
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¢6 quy&n thda thuan voi Van phong Thira phét lai vé
Vi8¢ x4c minh didu kién thi hanh an “cla ngudi phai thi
hanh 4n ké ca trong tredmg hop vy viée 46 dang do co
quan thi hanh 4n dan s tripc tiép td chire thi hanh”.
Quy dinh nay Ia cn thiét vi xac minh didu kign thi hanh
an 14 mdt trong nhing cong viéc doc I&p cia thira phét
lai. Thira phét lai khéng chi xac minh didu kign thi hanh
an d6i v cac vy viéc do thira phét lai tnee tiép tb chir
thi hanh, ma con ¢6 nhiém vy xac minh didu kién thi
hanh &n k8 ca trong treérng hop vy vide 36 dang do cor
quan thi hanh 4n dén sy trye tiép td chire thi hanh, néu
duong sy ydu clu.

- X4c dinh thda thuan v& xac minh didu kién thi
hanh &n gifa ngwdi yéu cdu va Van phong Thira phat
lai dugre ky két dwdi hinh thire “ngrp ddng dich vy,

- - Bd sung c4c tai ligu cAn phai co khi théa thuan vé
x4c minh 8idu kién thi hanh &n, nhi; Buong sy phai
cung c4p ban 4n, quyét dinh clia Toa an va céc tai ligu
khac ¢ lién quan (néu cb); ngudi ¢ quydn Igi, nghia
vy lién quan dén viéc thi hanh an phai cung cip tai lidu
chirng minh c6 quydn lgi, nghTa vy lién quan tnpc tiép
dén viéc thire hién quydn, nghTa vy thi hanh 4n clia
dwong sy. Quy dinh ndy nhim dam béo tinh kha thi va
tao thuan Igi cho thira phat lai trong viéc xac minh diéu
kién thi hanh an. Trén co s& ban an, quyét dinh cta
Tda &n do dwong sy cung cép, thira phat lai bidt dugc
théng tin v& nghia vu clia ngwdi phai thi hanh &n,
ngha vy thi hanh mét 14n hay theo djnh ky, c6 tai sin
bao dam hay khéng va néu co thi ndm & d5u...?

" Thir ba, vé thi tuc xac minh didu kién thi hanh 4n
(Didu 45)

Bidu nay dwoc bb sung nhidu ndi dung méi nhwr;

- Quy djnh thei han Truedng Vin phong Thira phat
ai phai ra quyét dinh xac minh diu kién thi hanh 4n i3
“03 ngay 1am vidc" k& tir ngay ky két hop ddng dich vy,
trlr trwdg hop cac bén co6 thda thuédn khac va dwgc
ghi vao “sb xac minh” didu kién thi hanh an duwoc i8p

theo miu do B3 trweéng B& Tw phap quy dinh, thay vi
“sd thy Iy" nhw quy dinh tredc. Bbng thei quy dinh:
Quyét dinh xac minh phai dwgc gl cho Vién kidm sét
nhan dan cAp huyén noi Van phang Thira phat lai dt
try s& va co quan thi hanh 4n dan si ¢6 thdm quyén
thi hanh &n. D4y 1a quy dinh m&i, 1am co s& dé Vién
kifm sat nhan dan kiém sat hoat ddng xac minh cua
thira phét lai, ddng théi tao diéu kign dé co quan thi
hanh &n dan sy kip thoi st dung, phéi hep trong 18
chire thi hanh an,

- Quy dinh khi trec tiép xac minh, ngoai vide xuét
trinh thé thira phét lai, cong bé quyét dinh xac minh,
lap bién ban vé viéc x4c minh nhw quy dinh trwér,
thira phat lai con phai xuét trinh gidy gidi thidu cba Van
phong Thira phat lai, cac tai li&u cb lién quan {tén ban
an, quyét dinh; quyét dinh xac minh, ban sao van ban
thda thuan xac minh; quyét dinh thi hanh 4n trong
tnromg hop Van phong Thira phét lai td chire thi hanh
4n) va phai cong bd quyét dinh thi hanh 4an trong
tnrémg hop Van phong Thira phét lai td chire thi hanh
an. Quy dinh rd bién ban xac minh phai ¢ chi ky cla
thira phét lai, ngwdi cung cAp théng tin, xac nhén clia
co' quan, th chirc, ¢4 nhan cung cdp thdng tin. Néu
chwa thye hién ngay duge viée cung cép théng tin thi
phai ghi r6 ly do trong bién ban.

- Quy dinh cy thd ndi dung van ban d& nghj cung
cép théng tin nhu: Cén cir d& d& nghj cung cép théng
tin (ban &n, quyét dinh; quyét dinh xac minh, ban sao
v3n ban thda thudn xac minh...); thong tin vé ngudi
phai tht hanh &n; cac théng tin d& nghj cung cép; thon
diém, theri han cung cép théng tin va cac théng tin khac
¢6 lién quan. Theo quy dinh mé&i thi vin ban d& nghi
cung c4p thong tin kém theo tai ligu lién quan dwoc gtri
cho co quan, td chirc, ca nhan cung cdp thdng tin,
ddng theri gl Vién kidm sat nhan dan cdp huyén noi
Vén phong Thira phét lai dat try s&. Triedmng hep thyc
hién xac minh ngoai dia ban cip tinh noi Van phong
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Thira phét lai dt try s& thi phai ddng gi¥i cho Vién
kidm sét nhan déan cAp chuy#n noi thyc hién xac minh.
Thir tur, v8 tir chdi cung cép thong tin (Didu 46)

Py 14 didu mai bd sung, quy dinh viéc co quan, tb
chirc, ¢4 nhan co quydn tir chdi cung cdp théng tin
trong cac tnerg hop vy vige khdng thudc thim quyén
xac minh clia thira phét lai; d& nghi cung cAp thong tin
v8 co quan, td chirc, ¢4 nhan khéng phai 14 ngudi co
nghfa vu thi hanh an thudc thAm quyén xac minh clia
thira phét lai; hd so' d8 nghj cung cép khong day du
cac tai liéu theo quy dinh; cac tai liéu thude pham vi bi
méit nha nwéc. Khi t chdi cung cdp théng tin, cor
quan, t& chirc, c& nhan phai trd I&i bing vin ban va
néu rd Iy do. Quy dinh ndy nhdm dam bao thyc hién
ding thdm quyén, tinh ding dén, xac thyc va hop
phép cla viéc x&¢ minh diéu kién thi hanh an.

Thir ndm, v8 béo mat thdng tin x4c minh diéu kién
thi hanh an (Piéu 47)

Pay la didu méi bd sung, quy dinh théng tin xac
minh khdng dwgc st dung cho muc dich khac, ngoai
myc dich thi hanh 4n va phai dwgc bao quan theo ché
d6 méat theo quy dinh cia phap ludt; trach nhiém ctia
thira phét lai, Van phong Thira phét tai, ngwori yéu cAu
va co quan, t& chirc, ¢ nhan c6 lién quan trong viéc
bdo mat thong tin dwge cung cAp; vide x& ly dbi voi
hanh vi vi pham (néu c6). Diéu bd sung nay 14 cin thiét
nhdm dam bao an toan, tranh viéc lot dung dung két
qua xac minh vao myc dich khac, gdy thiét hai cho
quydn loi cla dwong sy va cac ca nhan, th chic c6
li&n quan.

Thir séu, vé st dung két qua x&c minh diéu kién thi
hénh én (Bidu 48)

V& co ban, gi® nguyén Didu 32 Nghj dinh sb
61/2009/NE-CP (da dwoc sira ddi, bd sung nam
2013), chi bd sung déi twgng 14 “ngudi ¢ quydn ioi,
nghia vy lién quan” cling ¢6 quyén st dung két qua
xac minh didu kién thi hanh an d& yau cdu thi hanh 4n
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“hodc bao vé quyén loi hop phéap clia minh”, nhw dbi
véi ngudi deoc thi hanh an. Vigc bé sung ndy 1a hop
ly vi khéng chi ¢6 ngwdi dwee thi hanh dn, ma trong
mdt sé tneomg hop nhét dinh, ngudi c6 quyén lgi,
nghfa vy lién quan cing ¢ quyén yéu cdu thi hanh &n
ho#c st dung két qua xac minh d& bdo vé quyén loi
hop phép cta minh.

Thir bdy, vé Uy quyén xac minh didu kién thi hanh
&n (Didu 49)

Day 12 diéu méi bd sung, quy dinh Vén phang Thira
phét lai co thé Gy quyén mot phan hodc toan bé ndi
dung xac minh cho Van phdng Thira phal [ai khac thyre
hidn, néu ngwedi y8u cdu ddng ; viée Ty quydn phai
dugc théng bao biing van ban cho Vién kidm sat nhan
dan cip huyén noi Van phang Thira phat lai Gy quyén,
Vian phong Thira phat lai nhan dy quyén dat try sér dé
thire hién viéc kiém sat theo quy dinh clia phap |uét;
viéc xac minh thye hién theo quy dinh cha Nghj dinh
ndy va phap luat thi hanh an dan sw. Day la quy dinh
nhdm thic déy hoat dong xac minh diéu kign thi hanh
an clia thira phat lai, phuc vu ti da nhu chu, lgiich clia
ngudi dan trong hoat déng nay.

Thir tim, vé phéi hop cua co quan, 16 chir, cé
nhén c6 lién quan trong viéc xéc minh didu kién thi
hanh an (Didu 50)

Day 1a didu moi bd sung, phat trién trén co s&
khodn 3 Didu 31 Nghi dinh sb 61/2009/ND-CP (43
duqc sira dbi, bd sung nam 2013), nheng c6 sy bd
sung, thay ddi cho phu hep. Didu ndy quy dinh nhiém
vu clia cac co quan, to chirc, ¢4 nhén co lién quan,
nhu cdng chirc tw phap - ho tich, dia chinh - xay dyng
- 36 thi va mbi tnrémg, can bd, cong chire cAp x4 khac,
co quan bao hiém xa hoi, tb chire tin dyng, co quan
dang ky d4t dai, co quan dang ky giao dich bdo dam,
td chirc hanh nghé cdng chirng va c4 nhan, co quan,
t6 chirc khac dang ndm gilr thong tin ti sén, tai khodn
clia ngwér phdi thi hanh 4n “phédi hop, hd tre” thira
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phat lai trong viéc xac minh didu kidn thi hanh &n, “phéi
hgp cung cAp” théng tin v& didu kign thi hanh 4n cla
ngwéi phai thi hanh &n va phai chiu trach nhiém vé céc
ndi dung thong tin da cung cp

Ngodi ra, diéu nay ciing quy dinh: Co quan, td
chrc, ca nhan dang ném gil thdng tin hodc quan ly tai
san, tai khodn cla ngudi phai thi hanh 4n ky vao bién
ban khi thira phét lai xac minh trec tiép hodc cung cép
théng tin bdng van ban theo “d& nghi* cda thira phat lai
trong theri han 05 ngay Iam viéc, ké tir ngdy nhan dugc
d& nghj, trwéing hop tir chéi cung cAp thi phai tra loi
bang van ban c6 néu rd ly do. Bdng ther, dé tang
cwéng trach nhiém cla co quan, t& chirc, ca nhan
trong viéc cung cp day dd, trung thue thong tin, didu
nay cling xac dinh: Néu co quan, td chirc, ca nhan
cung cép théng tin sai sy that vé didu kién thi hanh an
clia ngwdi phai thi hanh &n thi phai chju trach nhiém
trudrc phap [udt, thanh todn cac chi phi phat sinh, bdi
thuéng thigt hai (néu c6) theo quy dinh cla phap luét.

C6 thé nodi, quy dinh trén da duwgc xdy dyng theo
hwéng cy thé, chi tiét hon so véi quy dinh trwdec, ligt ke
kha ddy 80 td chirc, c4 nhan c6 nhiém vy, quyén han
lién quan dén cung cdp théng tin v& didu kién thi hanh
an. Didu nay c6 ¥ nghia quan trong trong didu kién nén
kinh &, xa héi, co ché quan ly, cdng khai tai sn chwa
dwgc hodn thién, minh bach, sy hd tre clia co quan, tb
chizc, ¢4 nhan d& nguwéi dwgc thi hanh &n ty thyc hién
xac minh con chua hiu qua, thi quy dinh méi da tao
didu kign thuan loi nhét dinh cho thira phét lai trong
viée xéc minh didu kién thi hanh an.

Tuy nhidn, ciing cn thdy rdng, mac do duo'c quy
dinh chi tiét, cy thé hon, nhung quy dinh méi ciing c6
mét han ché so v&i quy dinh tredc, thd hién & ché:
Néu khodn 3 Didy 31 Nghi dinh s6 61/2009/NB-CP (d
duwgc stra déi, bd sung ndm 2013) quy dinh co quan,
td chirc, cAc nhén cb li8n quan “phai” thye hién “yéu
cAu” clia thira phat lai, thi khodn 1 Didu 50 Nghj dinh

58 08/2020/ND-CP chi quy dinh nhiém vy ctia cor quan,
td chir, ca nhan c6 lién quan “phdi hap, hé tro” thira
phat lai trong xac minh didu kién thi hanh 4n... Nhw
vay, Nghj dinh sé 08/2020/ND-CP da quy dinh theo
hwéng co quan, td chirc, c& nhan chi *phéi hop”, “hé
tro” ma khéng bat budc phai c6 trach nhiém cung cip
théng tin cho thira phat lai trong viéc xac minh didu
kién thi hanh &n. Didu ndy xuét phat tir quan diém cho
ring, thira phat lai 1 “tw nhan”, do d6, khdng ¢ quyén
yéu cdu co quan, td chirc va ca nhan thirc hién phéi
hop xAc minh didu kién thi hanh an. Theo 86, cac co
quan, t& chirc, ca nhan khéng c6 nghia vy bt budc
phéi cung cép théng tin, thuc hién yéu cdu cla thira
phat lai ma chi tao didu kién cho thira phat lai thure hign
viéc xac minh didu kién thi hanh an va tb chiee thi hanh
&n theo quy dinh ciia phap luat?, Tac gia cho réng, han
ché ndy cin dugc nghién clru, khic phuc trong qua
trinh x&y dywng Luat Thira phat lai, tao didu kién nang
cao hiéu qua xac minh didu kign thi hanh 4n cla thira
phat lai, phuc vu tét hon nhu clu, Igi ich cla ngudi
dan trong hoat ddng nay.

Nhw vay, Nghi dinh s6 08/2020/NB-CP ¢4 nhirng
wu diém va han ché nhét dinh cin phai tiép tyc dugc
nghién clru, khéc phuc trong qua trinh xdy ding va
hoan thién phéap luat vé thi hanh an dan sy néi chung,
vé& thira phat lai noi riéng, nhét 12 khi xay ding Lugt
Thira phéat lai. Tuy nhién, Nghj dinh s& 08/2020/NB-CP
dwgc ban hanh sé& gop phin thao g mdt sb virong
méc, kho khan, tao didu kién thuan loi nhét dinh cho
hoat 6ng ctia thira phat iai trong viéc xac minh tai san
trong thdi gian téi Q

1. Két lugn cia Phd Thi turdng thudmg tnee Chinh phéi
Trirong Hoa Binh tai cudc hop ngdy 16/11/2018 vé dir thdo
Nghj dinh vé 16 chirc va hoat dong cta thira phét lai vdi sy
tham gia cua dai dién B Tw phap, Véan phong Chinh phi,
Bo Céng an, Vién kiém sat nhan dan tbi cao, Toa &n nhén
d4n téi cao, Uy ban Ttr phip - Quéc hoi...
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