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Tdm tdt; Ludt Hon nhdn vd gia dinh ndm 2014 quy dinh cdc diiu kign de hai ben nati • . , . , s„ 
. • J • , , ~ i-i-f nl ben hoge ca hat ben 

ddng ky ket hon. Trong do. CO dieu kien khien nhieu ngudi con bdn kliodn la khi mgi , , - ,• i, 
. . • I . T.. • Sai viet nay phan tich 

Id nguoi mdt ndng luc hdnh vi ddn su nhung lgi chua co quyet dinh ctia Toa an. o 

nhirng vudng mdc vd dua ra hu&ng gidi quyet doi vdi trudng hgp ndy. 

Abstract: Tlie 2014 Lavi on Marriage and Family stipulates the conditions for both men an ^ ^ 

to register marriage. In particular, there are conditions that make people 
wonder whether one or both 

parties are incapable of civil acts but have not had a decision of the Court- This at 

problems and provides solutions to this case. 

1. M$t so vtrlug mic trong tru'fmg hgp cdc 

chii the khdng du khi ndng nhin thtix vi dieu 

khien hinh vi khi dang ky ket hon 

Trudc day, theo Luat Hdn nhdn va gia dinh nam 

2000, trudng hgp ngudi mat ndng luc hanh vi dan 

sir thupc difn cdm ket hdn. Hifn nay, Luat Hon 

nhan va gia dinh nam 2014 khong dua vao mrdng 

hgp cam nira ma la mgt dieu kien ket hdn. Sd dT 

phap lugt khong cho phep nhttng ngudi mat nang 

lgc hanh vi ddn sg ket hon bdi vi muc dich cua hon 

nhan chinh id xay dung gia dinh am no, hanh phuc, 

vi vay, nfu nhttng ngudi mat nang luc hanh vi dim 

sg kft hon se khdng dam bao duge muc dich ciia 

hon nhan. Cd quan diem cho rang, "ddi tuong nay 

khong nhan thirc va dieu kliien duge hanh vi eua 

minh, khdng bay td duge y ehi, nen khong thda 

man dieu kien ket hdn la tu nguyen, khdng dat duoc 

muc dich cua viec ket hon. Mat khac, neu cho doi 

tugng nay duoc ket hdn vira khdng dam bao ndi 

gidng vua rat de hi lgi dung"'. Ngoai ra, khi nam, 

ntt kft hon se lam phat sinh quan he hdn nhan vi 

gia dinh, phat sinh quyk va nghia vy gitta cac 

thinh vien trong gia dinh va neu cho phep nhiing 

ngirdi nay kft hdn thi ho khong tlif lam ttgn nghia 

vu hong gia dinh. Hon ntta, benh tam than cd tinh 

di uuyfn cao nen khdng cho phep ngudi mdt ndng 

luc hanh vi dan su kft hdn la hoan todn phii hgp. 

"Bay la giai phap kha rieng cua luat Vift Nam, bdi 

trong luat ciia nhifu nude, ngudi mit nang lue hinh 

vi khong hi mit nang luc kft hdn: Luat cua Phap 

thvra nhan rdng, ngudi mat nang luc hanh vi van cd 

thf kft hon mot khi cd y kien thuan lgi ciia bac si 

diiu tri va su cho phep ciia gia dinh"2. 

Theo quy dinh ciia Bp luat Dan su nam 2015 thi 

"Khi mpt ngudi do bi benh tam than hoac mdc benh 

khac ma khong thf nhan thiic, lam chu duge hinh 

vi thi theo yeu ciu ciia ngudi cd quyen, loi ich lien 

quan hoac ciia co quan. Id chiic httu quan, Ida an 

ra quyft dinh hiyen bd ngudi nay la ngudi mit nang 

luc hinh vi dan su trcn co sd ket lufn gijm djnh 

phap y tam thin" (khoin 1 Dieu 22 Bf lujt D 5 „ 3̂ , 

nam 2015). R8 ring, neu cdn cir vao quy djnh ciia 

I Ddn chCi & Phdp ludt 



ghi kdnh fJuifiliiM S6 7 (340) - 2020 

BO lu?t Dan s\r nam 2015 thi chi c6 nhung nguoi da 

CO quyet djnh cua Toa an tuyen bo naat nang i\rc 

hanh vi dSn s\r mcri bj cSm kit hon, con d6i voi 

nhimg ngucri dii co bj b?nh tam than hay b?nh khac 

ma khong co kha nang nhan thuc, Iam chu duge 

hanh vi ciia minh nhung chua co quySt dinh cua 

T6a An thi van CO the ket hon. Vai quy djnh nay, da 

lam phat sinh nhieu h^u qua dang tiic xay ra va 

hanh vi ket hon cua nhung nguai nay xet ducri goe 

dp phap lu§t khong phai la ket hon trai phap luat. 

Dieu n^y d6ng nghia vai vi?c T6a an se khong co 

CO so de xem xet yeu cau huy vi?c kk hon trai phap 

Iu9t. 

Ve CO ban, myc dich cua viec kk hon ta su chia 

se, giiip do va cimg nhau xay dung hanh phiic gia 

dinh. Neu nhu a muc dp b?nh nh? thi vi?c san se 

gi&a v(?, chong la mpt dieu kho khSn va trach nhi?m 

ve cac van de kinh te con cai se de n|ng len vai ciia 

nguoi con l̂ ii. Con neu trong truang h(;fp nguoi bj 

b̂ nh n$ng, ben c p h nhirng kho khan do con de l̂ i 

cho nguai vg ho^c chong nhihig bat an, lo lang va 

th§ra chi CO the anh huang tdi tinh mang xuat phat 

tu tinh tr^ng khong the nhan thuc duoc lai noi ciing 

nhir hanh dpng ciia nguoi b?nh, Khi rai vao trudng 

bpp nay, ngudi vp ho^c chong khong the tiep tuc 

chung song va thudng co mong muon ly hon. Tuy 

nhien, vi^c mudn Iy hon doi vdi nhirng trudng hpp 

niy kh6ng phai don gian va neu muon yeu cau hiiy 

ket hon trai phap lu^t ciing la dieu khong the vi 

idi6ng CO cSn cu de hiiy. 

Ching han, Toa an nhan dan huyen B, thanh pho 

H da thy ly don xin ly hon ciia chj N.T.Y va anh T 

vm npi dung nhu sau: Chi Y quen biet anh T trong 

mgt 15n tdi ngan hang, khi do anh T la nhan vien 

giao djch tai ngan hang. Sau 04 thang tim hieu, hai 

ngircri da ket hon. Tuy nhien, cupc song vg chong 

CU" hp thudng xuyen c3i,va. xd, xat do anh T lien 

tyc ghen tuong vo cd va thudng xuyen giau quan ao 

ciia chj Y va khong cho chj mac di Iam. Hon niJa, 

anh T thudng xuyen linh toan sai va hay quat n^t 

khach hang mgt each vo cd nen anh T da bj duoi 

vi?e. Luc bay gid. gia dinh anh T thira nhan rSng. 

anh T CO tien su b} b^nh tam than sau cii s6c thi 

trugt dai hpc va gia dinh chgy chiia nhung khong 

khoi, Sau ba nSm kel hdn, chj Y cam thay khong the 

keo dai ddi song hon nhan vdi ngudi ch6ng mSc 

b?nh tam than. Qua qua trinh tim hieu vy vi?c. khi 

biet tin chj Y s5 ly hon vdi ly do anh T bj b?nh tam 

than thi gia dinh da dua anh T vc que de giau chj 

Y-\ Nhu vay. r6 rang ddi song hon nhan ciia chj Y 

va anh T khong co su yeu thucmg, giup dd, ehia se 

trpn ven vdi nhau va thudng xuyen eo nhihig bieu 

hi?n, tri?u chimg ciia b?nli lam thSn khiln chj Y 

hoang mang, lo sp. 

Trong thyc te cho lh5y, co rai nhieu trudng hgp, 

ngudi chong eo bieu bi^n mat nang l\rc hanh vi, chi 

biet g9t va lie dau khi Toa an hdi, bieu hifn nay c6 

tir trudc khi ket hon, sau nhieu niim chung song, 

ngudi vp khong chju dupe nira nen da lam dan xin 

ly hon. Toa an mdi dai dien gia dinh ciia ngudi 

chong den trao doi thi dai di^n gia dinh cQng thong 

nhal de nghi Toa giai quyet cho vp chong hp duge 

Iy hon. Vi khong co quyet djnh tuyen bd mpl ngudi 

mat nang lye hanh vi dan sy doi vdi ngudi chong 

cua Toa an tai thdi diem ket hon nen khong thyc 

hi?n duge thii tyc hiiy ket hon trai phap luat. Cdn 

neu qua thii tuc de nghj Toa an tuyen bo mgt ngudi 

mat nang lye hanh vi dan su, sau do mdi giai quyel 

ly hon thi ton kem ve kinh te, thai gian, cong sire 

cho ngudi vg. Vi vay, Toa an thudng giai thieh 

phap luat de ngudi vp ciing nhu d^i di?n gia dinh 

ngudi chong lua chgn phuang an giai quyet iheo 

thii tyc thuan tinh Iy hdn va ra quyet djnh cong 

nhan ihuan linh ly hon va sy ihoa thuan ciia cac 
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duong si^. Tuy nhien, phuang an nay ehi ap dyng 

ddi vdi tnrong hpp ngudi vg va ben gia dinh ngudi 

mat nSng l\rc hanh vi cimg thdng nhat v i ^ giai 

quyet ly hon. 

Cdn gia su nhu, trudng hgp ba A muon con la 

Nguyen Van B ly hon vi anh B co bieu hien eiia 

ngudi mat ning luc hanh vi dan su tir be. Anh B da 

ket hon vdi chi Le Thj T. Sau khi ket hon, chj T ddi 

xir tp bac vdi anh B va gia dinh nha chong nen ba 

A khong chju duge nira. Vi vay, ba Amuon cho anh 

B ly hon chj T. Nhung ba A khong cd giay td gi 

chung minh anh B mat nang lyc hanh vi dan sy tii 

khi ket h6n. Neu yeu cau Toa an tuyen bo anh B 

mat nang lye hanh vi dan sy thi ngudi mat nang lyc 

hanh vi dan su ciing khong duge litm dan xin ly 

hdn. N p̂c hiiy hon trong trudng hgp nay ciing 

khong CO linh kha thi. 

Co the thay rSng, vipc ket hdn vdi nhirng ngudi 

cd tinh trang bpnh tam than, mat kha nang nhgn 

thirc vii dieu khien hanh vi de lgi nhieu hgu qua dau 

thuong cho ca hai ngudi va cho ca con cai cua hp. 

Do do, can phai co nhihig quy djnh ch3t che hem ve 

dieu kipn dang ky ket hon. Thgc t l eho thiy, nhilu 

vy vipc, Toa an thy Iy giai quyet theo yeu cau ciia 

CO quan cd tham quyen hiiy kel hon do ngudi 

ch6ng/vg bi bpnh tam than nhung ban than duong 

sv, gia dinh da phan ddi va Uy ban nhan dan noi 

cap giay chimg nhan dang ky ket hdn cung da 

khdng dong y vdi quyet djnh ciia Toa an vi eho 

ring, vipc ket hon trong trudng hgp nay la diing 

lugt. 

2. Bh xuat hudng giai quylt 

Co thi khing dinh ring, quan hp hon nhan eua 

ngudi bj Toa an tuyen bo bj mat nang lyc hanh vi 

dan sy la kit hon trai phap lugt. Vdi quy dinh vl 

vipc xac dinh ca nhan mat nang \\fc hanh vi dan sy 

nhu hipn nay eho phep chiing ta hieu, nlu nhu mpl 
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ngudi xet dudi goe dp thyc te la ngudi mat nang ly^ 

hanh vi dan sy nhung chua cd quyet djnh ciia Toa 

dn thi m$c nhien vipc ket hon ciia hg khong bj xem 

la kit hon trai phap lugt. Tuy nhien, theo tac gia, du 

chua cd quyet dinh cua Tda an thi viec ket hon cua 

nhirng ngudi do vin bj xem la ket hon trai phap luat 

va vSn CO the bj hiiy, bdi vi. thu tyc diing ky kcl hon 

yfiu cau ea hai ben ket hon phai tdi co quan nha 

nude trudc sy chimg giam ctia ca quan hp tjch va 

trong kha nang cd the, eg quan hg ljch co the nhan 

dipn duge ngudi dd cd kha n^ng mat nSng lyc hanh 

vi dan sv hay khdng. De dam bao duge quy djnh ve 

dieu kipn dSng ky ket hdn ddi vdi nhimg chii the 

mat n5ng lyc hanh vi dan su duge thyc hi?n mpt 

cdch nghiem minh, tac gia dua ra hudng giai quyet 

cy the nhu sau: 

Thay vi quy djnh khong eho phep ngucri mat 

nSng lyc hanh vi dan sy ket hdn thi quy djnh nhimg 

ngudi mac bpnh tam than hoac mgi benh khac mat 

kha nSng nhgn thirc va kha ti&ng dieu khien hanh vi 

cua minh ciing khdng duge phep ket hon. Hay noi 

each khac, trong trudng hgp mgt ca nhan diroi goe 

dg thyc te da roi vao tinh trang mat nSng lyc hanh 

vi dan sy nhung chua cd quyet dinh ciia Toa an thi 

nhimg trudng hgp nay cung khdng duge phep kit 

hon. Neu nhu nhiing trudng hgp nay d5ng ky kit 

hon thi ciing xem nhu la ket hdn u^i phap luat va 

phai xu ly. Tuy nhien. vdi quy djnh nhu vay thi 

cung rat kho de eho can bg hg tjch xac djnh chinh 

xac mgt ca nhan cd mat kha ning nhgn thite thyc su 

hay khong? Van de nay ddi hoi ve mat ho so dang 

ky kit hon cin co them yeu cau ve giay kham sue 

khoe lien hdn nhan. Thilt nghi, trong h6 so dang ky 

kit hdn nen co quy djnh phai co giay kham site 

khoe. NIU kit qua kham sue khde the hipn chu thi 

mac bpnh tam than hoac rapt benh khac mil kha 

n5ng nhan thuc va kha nang dteu khien hanh vi cua 
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minh thi khong ducjc phep kSt hdn. 

NhSng quy djnh vS diiu ki|n stic khde khi dang 

ky ket hdn dS duijc ghi nhan hong cac van ban 

phap lujt ve hon nhan va gia dmh tnrdc day, cy thi, 

Dieu 10 Lujt Hon nhan va gia dinh nSm 1959 quy 

djnh: "Nhung ngudi bat liic hoan loan vj sinh ly; 

mSc mpt h-ong cac b?nh hui, hoa lieu, lojn de, ma 

chua chtta khdi thi khong du(re ket hdn". Hay diSm 

b Bieu 7 Luat Hdn nhan va gia dinh nim 1986 quy 

djnh: "Cam ket hdn hong nhihig frudng hop dang 

mic b?nh tam thin khdng cd kha nang nhan thiic 

hanh vi ciia minh, dang m4c b?nh hoa lieu". Khoan 

1 DiJu 6 Phip l?nh Hdn nhan v4 gia dinh giua cdng 

din Vi?t Nam vdi ngudi nude ngoai nSm 1993 

cSng quy djnh: "Khong duvc ket hon khi bj nhilm 

HIV". Hi?n nay, phap luat hon nhan va gia dinh 

dieu chinh quan he ket hdn cd yeu to nude ngoai 

yfiu c4u hong h^ so phai cd giay xae nhan tinh 

lr?ng sire khde. Cu the, diem c khoan 1 Dieu 20 
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ciia Chinh phu quy dinh ehi tiet mpt sd dieu va bien 

phap thi hanh Lu^t Hdn nhan va gia dinh da quy 

djnh mpt hong nhflng lo^i giay td ti-ong ho so dang 

ky kel hon do la: "GiSy xac nhiin cua td chirc y te 

CO I h ^ quyen ciia Vi?t Nam hoac nude ngoai cap 

chua qua sau thang, tinh din ngay nhan hd so, xae 

nlian ngudi dd khdng mac benh tam than hoac benh 

khac ma khdng cd kha nang nhan thirc, lam chii 

duge hanh vi ciia minh". 

Nhu vay, quan h? hdn nhan va gia dinh cd ylu 

td nude ngoai, phap lujt yeu eSu phai la ngudi 

khong mat nJng lire hanh vi dan sit, tiic la, di cd 

quyet djnh ciia Tda an ma nhttng tnrdng hop mJc 

b?nh tam thin hoJc b?nh khjc khdng cd kha nilng 

nh?n thirc, lam chu duoc hanh vi ciia minh ciing 

khdng duoc phep ket hdn. Dfi cd c3n cir khdng cho 

phep nhttng trudng hop nay ket hdn, phap lujt da 

yeu cau phai ed giay xac n h ^ tinh trang sue khde 

ciia ngudi di dang ky kfit hdn. Theo lac gia, vifc 

dang ky kfit hdn gitta cac cdng dan Vifit Nara ciing 

nen quy dinh nhu v^y. 

Vdi vi?c sua doi theo hudng can cd yfiu cau dii 

sire khde dfi dang ky ket hdn, cdn bp hp tjch cd the 

cSn eii vao bieu hifin ciia ngudi ket hdn ma yfiu cau 

giay chung nhan sue khde. Tir dd, cd the xac djnh 

dupc tiudng hop ket hdn tiai phap lu$t do vi p h ^ 

difiu kifin kfit hdn v^ cd can cir de Tda an huy vific 

kfit hdn trai phap luat. Thiet nghi, vific sua ddi nay 

la can thifit dfi dam bao cho mpt quan hfi hdn nhan 

diing nghia. Cac bfin khdng cd nhan thiic va khdng 

thirc hi^n dupe trach nhifim lam chdng, tam vo, lam 

cha, lam m^ nfiu cho phep hp ket hdn sfi anh hudng 

din cupc sdng, sue khde ctia vg, chdng va eon eai 

ho a 
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