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OUY DINH VE DIEU KIEN KE BIEN QUYEN SUf DUNG DAT 
VA THUC T I I N AP DUNG 

• BUI NGUYEN PHU'CTNG LE • 

Tom tdt: Bleu kien ke bien quyen sir dgng ddt la rngt ngi dung rdt qmiti trgng. dgt nen mang cho qud 

trinh ke bien tdi sdn Id quyen sir dgng ddt. Be ke bien, xu ly quyen \ ir dgng ddt. chdp hdnh vien phdi .xdc 

dtnh dieu kign ke bien trong nhS-ng truang hgp eg the. Bdi viet ndy phdn tich quy dinh phdp lugt vd thtre 

tien dp dgng ve dieu kign ke bien doi vol quyen sir dyng ddt, tir do. de .xudt cdc gidi phdp gop phdn ndng 

cao higu qud cong tdc thi hdnh dn ddn sg. 

Abstract: The condition of land use right seizure is a very important content, laying the foundation for 
the process of seizuring assets as the land use right. In order to seizure and handle land use rights, 
executors must determine the conditions of seizure in specific cases. Tins paper analyzes legal provisions 
and practices applicable to land use seizure conditions, thereby proposing solutions that contribute to 
improving the efficiency of civil judgment execution. 

1. K8 bl§n quy4n si> dgng dit thu^c quy4n si> kheng du il4 thi hinh in hojc khi cd d4 nghj cOa 

dgng chung cua ngwil phii Ihl hanh in vol ngu*l duong si/ theo quy djnh t^i khoin 4 BiJu 24". 
Î ĥ c Khi dp dgng quy djnh ndy, cdc ch^p hdnh vifin v5n 

Trfin thg'c |4, tit nhilu truong hpp nguoi phdi thi con nhO'ng cdch hiiu khdc nhau vl quy djnh dilu kî n 

hdnh dn khSng c6 tdi san thu6c so hiru rieng nfin kfi bifin quyin su dgng ik IhuOc so hiru chung khi tdi 

phdp lujt v l thi hanh an cho phep chap hanh vien ke san khdc khong du de thi hdnh dn. Cdch hiiu thi> nhll 

bifin quyin sir dgng ik Ihu^c quyin sip dyng chung cho rdng, "IdiSng dii' cb nghTa Id chip hdnh vifin phdi 

ciJa ngu&i phai Ihi hdnh an voi nguoi khdc. a tnrong Itfi bien, xi> ly tit ca cdc tdi sdn ithdc cua nguW phdi 

iipp ndy, ngodi nhOng dilu l(i$n duoc quy djnh tai till hdnh dn, sau m bdn xong md Ithfing dii thi mfti 

Bill! 110 Luat Thi hdnh dn dan su nam 2008 (dup'c duoc l<e bien quyin su dung dil thute so hSu chung 

si)a dli, bl sung ndm 2014) vd Dilu 188 Ludi Dit dai cua nguii phdi Ihi hdnh dn v6i ngudi l<hdc. Cdch hiiu 

ndm 2013, cdn phdi xem xdt dilu Iden duoc quy dinh thif hai cho ring, chi cin chip hdnh vifin xult trinh 

l?i diim a khodn 2 Dilu 24 Nghi djnh s6 62/2015/NO- cdc minh chung cho ring gid trj cua cdc tdi sdn khdc 

CP ngdy 18/7/2015 ciia Chinh phu quy djnh chi til l vd khdng du d l thi hdnh dn Id dd du dilu ki?n d l kfi bifin, 

hudng din Ihi hdnh m«,t s6 dilu ciia Lu t̂ Thi hdnh dn xu ly tdi sdn chung Id quyin sir dgng dit. Theo ldc 

ddn sv (Nghi dinh s6 62/2015/NO-CP), eg thi nhu gid, cdch hiiu thu nhit chua phdn dnh dui?c bdn chit 

sau: -Co quan Ihi hdnh dn ddn si/ chi kfi bien, xu ly phdp ly ciia quy djnh ndy Tn/dc Ihdi d̂ ilm LuSt Thi 

ali vdi tdi sdn Chung Id quyin sir dung dit, nhd d vd hdnh dn ddn sir ndm 2008 dugrc ban hdnh vd cd h«u 

tti sdn khdc gin liln vdi dit khi cac tdi san khdc li/c phdp ludt, khi kfi bifin tdi sdn, chip hdnh vifin phdi 

~ Ddn chti & Phdp lu$t B l 
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tufln Ihu nguy6n tic chi k& bi§n tdi sin thu^c quy^n sd 

hOu, sO dyng chung cua ngu^ phii thi hinh in vdi 

ngudj khic sau khi d3 kg bi&n h t̂ t^t ca cic ti i sin 

thu$c sd hOu ridng cua ngudi phii thi hinh in. Quy 

dinh ndi trdn da lim anh hircrng d^n quyin va lal ich 

hpp phap cua cac ben tham gia quan he phap ly nay. 

Cu thi, vdi ngydl dupc Ihi hinh in. nguydn tSc n ŷ 

lam keo dai thdi gian thi hinh an; vdi ngudi phai thi 

hinh in, lim lang chi phi CLfdng chi do phal xi> ly 

nhieu tii sin; vdi ca quan thi hanh an, tdn nhilu thdi 

gian, SLPC lyc d l thyc hl̂ n nhilu thu tyc thi hinh in. 

Lu t̂ Thi hinh in din sy nim 2008 (siia dli, b l sung 

nim 2014) v i cic vin ban hi/dng dSn thi hinh da 

thay ddi nguyin tic dd vdi muc tieu ning cao hi^u 

qua cua cdng tic thi hinh in din sy, dam bio lpi Ich 

hpp phip cua cic bdn du-ang sy. Vi le dd, tic gii cho 

ring, cich hliu thip nhit khdng phii hpp vdi myc tidu 

mi dilu lu§t hudng tdi. 

Vdi cich hieu thu hai, dilu mi cic chip hinh vidn 

cung nhu nhCrng ngu-di ung hO cho cich hiiu niy bin 

khoin l i cin cu nio d l chirng minh ring cic t i i san 

khic khdng diJ? Thyc t l , cic chip hinh viin thudng 

dya vio mpl trong cic cich thirc sau dl chdng minh 

cho vî c ip dyng bl$n phip cudng chi cua minh l i 

diing quy dinh cua phip luSt: (i) Thdng qua viec udc 

tinh gid trj trong bidn ban xic minh; (ii) Thdng qua 

thim djnh gii tn tai sin cOa to chipc chuydn nghidp va 

chi phi se do ngudi dupc thi hdnh in ty nguyen chi 

tra; (iii) Thdng qua viec thu thdp cdc chCpng a> v l gii 

thi tnpdng cua ti l san. Dii theo cich nio, thi do cung 

chi l i kinh nghiem cOa mdl chap hinh vien, thilu can 

cu phip ly bdi phip ludt chua cd bit ky quy djnh ndo 

v l vin d l ndy Qgc bidt vdi tdi san la quyin si> dung 

dit, sy biln ddng khd ludng v l gid trj ciia tdi san niy 

khiln cho cic chip hanh vidn diu cim thiy thieu ca 

sd phdp ly khi ip dung. Vi viy. d l dim bio cho cic 

chip hdnh vien ty tin, vimg vdng tnang qui trinh tdc 

^ Ddn chCi & Phdp lu$t 

nghl§p, phip luit d n xem xdt b l sung quy djnh ve 

vi$c xic djnh gii trj tdi sin tnrdc khi kd biln trong 

tnrdng hpp ngudi phdi thi hinh in cd nhilu til sin, 

md cdc til sin dd khdng du d l thi hinh dn nhu twdng 

hpp xic djnh gid trj t i i sdn tnjdc khi kd bidn theo Dilu 

90 Lu t̂ Thi hdnh dn ddn sy ndm 2008 (sufa dil, bl 

sung nim 2014). Cy thi. diim c khodn 1 Dilu 43 Nghj 

djnh s6 62/2015/NO-CP quy djnh cho phdp chip hinh 

vidn dupc thanh todn chi phi cho vide xic djnh gii trj 

til sin tnjdc khi cudng chi kd bidn til sin dang ĉ m 

c6, thi chip. Do dd, dilu lu$t ndy nin bl sung nhu' 

sau: "Chi phi cho vi§c chip hinh vidn xic minh, xic 

djnh gid trj tdi sin tnrdc khi cu^ng chi dl ip dyng 

bi§n phip cu-dng chi tu-ang u-ng vdi nghta vy phal thi 

hdnh in, chi phi cin thilt d l ip dyng theo Dilu 90 

Ludt Thi hinh dn ddn sy; xic djnh gii tri tii san cua 

ngudi phii thi hinh in tnrdc khi cirdng chi dli vdi til 

sin thu$c sd hiru, sir dyng chung cua ngudi phii thi 

hdnh dn vdi ngudi khdc trong trudng hpp ngudi phii 

thi hinh in cd nhilu tdi sin". 

2. Ke bien quyin su> dyng dit du^c chuyin 

quyin tnr6c ho^c sau khi cd bin in , quylt djnh 

Thyc t l cua hoat d^ng thi hinh in cho thiy, nhieu 

tnrdng hpp, ngudi phdi thi hdnh in c6 tinh tlu tin til 

sin d l trdn trinh nghTa vu thi hinh in. VI v$y, phap 

lu$t vl thi hinh dn ddn sy ngay ILF nhirng nim 2000 

da dat nin mdng diu tien dl ngdn ch$n tinh trang tau 

tdn til sin, trdn trdnh nghfa vy thi hinh dn ciia ngudi 

phii thi hinh dn bdng quy djnh tai diim a khoin 1 myc 

IV Thdng tu lidn tjch s6 12/2001/TTLT-BTP-

VKSNDTC ngay 26/02/2001 cua B$ Tu phip, Vien 

Kilm sit nhdn din tdi cao hudng din thyc hl§n mdl 

s6 quy dinh phdp luit v l thi hdnh dn din sy. Hl$n nay, 

vin d l XLF ly tnrdng hpp quyin su dyng dit dupc 

chuyin quyin tivdc ho^c sau khi cd bin dn, quylt 

djnh dupc quy djnh tgi khoin 11 Dilu 1 Nghj (jjnh s6 

33/2020/NO-CP ngdy 17/3/2020 cua Chlnh phu sua 



7ld hdnh ftkdfi. ludt 86 7 (340) - 2020 

aJi, b6 sung mOt s6 dilu ciia Nghj djnh s l 

62/2015/ND-CP quy djnh chi t i l l vd hirdng din thi 

hdnh mOt s6 dilu ciJa Lu$t Thi hdnh dn ddn sir (Nghi 

djnh s6 33/2020/ND-CP). Quy dinh ndy da chia thdnh 

03 tnjdng hgp giao djch d l xir ly nhu sau: 

ThCfnhit, giao dich sau khi da bj dp dgng cdc bi$n 

phdp ngdn ch$n, bi$n phdp khin d p lam Ihdi, bien 

phdp bdo ddm thi hdnh dn, bi§n phdp cudng chi thi 

hdnh dn: Tdi sdn vin bj kfi bifin, xO' ly d l thi hdnh dn. 

Chlphdnh viSn cd vdn bdn yfiu ciu Tda dn hiyfin bl 

giao djch dli vdi Idi sdn dd v6 hl$u ho^c yfiu d u co 

quan c6 Ihim quyin huy giiy Id lifin quan din giao 

dich dli vdi tdi sdn dd. Nhu vdy, trong Inrong hop 

ndy kl cd ngudi nh^n chuyin nhuong quyin sir 

dyng dit dd dirng tfin tren giiy chirng nhdn quyin sir 

dgng dit thi chip hdnh vifin vin cd quyin kfi bifin, xir 

ly tdi sdn dd dl Ihi hdnh an. 

Thif hai, trudng hgrp cd giao dich v l tdi sdn md 

ngudi phdi thi hdnh dn khdng sir dgng todn b^ khodn 

liln Ihu iaifo tir giao dich dd d l thi hdnh dn vd khing 

cdn Idi sdn ndo khdc ho^c cd tdi sdn khdc nhung 

khfing dii dl ddm bdo nghTa vg thi hdnh dn md chua 

hodn thdnh vific chuyin quyin sd hiru, su dung thi 

chip hdnh vifin kfi bifin Idi san Iheo quy djnh. Khi kfi 

bidn ldl sdn, nlu cd tranh chip Ihl chip hdnh vifin 

lligc hl§n theo quy djnh Igi khodn 1 Dieu 75 Ludt Thi 

hdnh dn ddn sg, trudng hg-p d n tuyfin b l giao djch 

vfl hi§u ho§c yfiu d u CO quan cd thim quyin hiiy giiy 

Id lifin quan din giao djch thi thg'c hi§n theo quy djnh 

l(ii khodn 2 Dilu 75 Lu$t Thi hdnh dn ddn sir. Vdi quy 

djnh ndy cd Ihl hliu Id, trong tnrdng hop kit qua xdc 

minh xdc djnh ngudi phdi Ihi hdnh dn vdn dirng ten 

Mn glly chimg nh$n quyin sir dgng dit Ihi chip 

lidnh vifin vin cd quyin ke bien tdi sdn, kl ca viec 

chuyin quyin duoc thg'c hî n tnrdc khi cd ban dn. 

Tlieo tdc gid, quy djnh nhu vjy se dnh hudng din 

quyin cua ngudi Ihir ba riqav linh vd dnh hirdria din 

quyin djnh dogt Idi sin ciia chu sd h&u Idi sdn do 

chua tin lai nghia vg cua ngudi phdi thi hdnh dn. 

TTiir ba, tnrdng hop cd giao djch v l tdi sdn kl tir 

Ihdi diim bdn dn, quyet djnh cd hi$u Igc nhung dd 

hodn thdnh vific chuyin quyin sd hiru, sir dgng thi 

chip hdnh vifin khdng kfi bifin tdi sdn md Ihi/c hi$n 

Iheo quy djnh tgi khodn 2 Dilu 75 Lujt Thi hdnh dn 

ddn SI/ vd cd vdn bdn thdng bdo cho dc co quan, |4 

chirc, d nhdn cd lifin quan d l phii hop tgm dirng vi|c 

ddng ky, chuyin quyin sd hu'U, su dgng, Ihay dli 

hi$n trgng tdi sdn. 

Nhu v|y, dli vdi quy djnh ciia phdp lufit v l thi hdnh 

dn, cdc nhd l§p phdp dd Idm rd dup'c quyin, nghia vg 

cua cdc bfin trong giao djch nhdm tlu tdn Idi sdn. Tuy 

nhifin, lien quan din nOi dung ndy vin cdn vudng 

mic trong quy djnh v l vi§c thilu sg' thing nhll trong 

thdi dilm chuyin giao quyin sd hlJu, sir dgng khi xu 

ly quyin sir dgng dit cd gin vdi tdi sdn trfin dit. Cg 

thi, theo quy djnh cua Lu$t Nhd d ndm 2014 Ihl tdi 

sdn dirgic xdc djnh sd hOu cho chii tdi sdn thi thdi 

dilm cd hgrp ding cdng chirng dd kyl cdn vl̂ c chuyin 

quyin sir dgng dit thi cd hi$u li/c tir Ihdi dilm ddng 

ky vdo s6 dja chinh .̂ Ngodi ra, quy djnh ndy mdi gidi 

quyll duge phin 'nggn' ciia vin d l Id cdch gidi quyll 

cua chip hdnh vifin khi xdc djnh ldi sdn bj ngudi phdi 

thi hdnh dn tlu tdn nhdm iron trdnh nghia vg thi hdnh 

dn nhung chua giai quylt dup'c vin d l y thdc cua 

ngudi phai Ihi hdnh dn khi cd nghia vg vd quyin cua 

ngudi Ihir ba ngay linh. Cho nfin, d l xdc djnh rd dilu 

kifin kfi bien quyin su dgng di l khi quyin sir dgng dit 

cd gdn liln vdi tdi sdn trfin dil, phdp ludt vl ddt dai vd 

phdp lu$t vl nha d dn thing nhit quy djnh vl thdi 

dilm cd hi$u Igc cua vl$c chuyin quyin sir dgng dit 

vd Ihdi dilm cd hî u lire cua vî c chuyin quyin sd 

hu'U Idi san trfin dil. Ding Ihdi, dc qgy djnh phdp ludt 

lifin quan din vin d l dilu chinh hdnh vJ tlu ldn tdi sdn 

dn duoc xem xfit b l sung ho$c sua dli nhu sau: 

Ddn chO & Phdp luQt B l 
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hidn Ihu nguyfin tic chi kfi bifin tdi sdn thuOc quyin sd 

htru, sir dgng chung cua ngtrdi phSi Ihi hdnh dn vdi 

ngirdi khdc sau khi da kfi bifin hl l t it d cdc tdi sdn 

thuOc sd hiru rifing cua ngudi phai thi hdnh dn. Quy 

djnh ndi trfin da Idm dnh hudng din quyin vd ioi ich 

hgp phdp cua cdc bfin tham gia quan hfi phdp ly ndy 

Cg Ihl, vdi ngudi duoc thi hdnh dn, nguyen tdc ndy 

Idm keo dai Ihdi gian thi hanh dn: vdi ngirdi phdi thi 

hdnh an, Idm Idng chi phi cudng chi do phdi xii" ly 

nhilu tdi sdn; vdi co quan thi hdnh dn, tin nhilu thdi 

gian, sire Igc dl th^c hi$n nhilu Ihu tgc thi hdnh dn. 

Lu$t Thi hdnh dn ddn sg' nam 2008 (sira dli, b l sung 

ndm 2014) vd cdc vdn ban hudng din Ihi hdnh dd 

thay dli nguyfin tic dd vdi mgc tifiu ndng cao hî u 

qud cua cflng tdc thi hdnh dn ddn sir, ddm bdo lgi ich 

hop phdp cua cdc bfin duong sir. Vi Ifi dd, Idc gid cho 

rdng, cdch hiiu thir nhll khfing phii hop vdi mgc tifiu 

md dilu ludt hudng tdi. 

Vdi cdch hiiu Ihir hai, dilu md cdc chip hdnh vifin 

cung nhu nhO'ng ngudi ung hO cho cdch hiiu ndy bdn 

khodn Id cdn cir ndo d l chirng minh rdng d c tdi sdn 

khdc khdng dii? Thg'c l l , cdc chip hdnh vifin thudng 

dga vdo mgt trong cac each thirc sau d l chirng minh 

cho vi$c dp dgng bl?n phdp cudng chi ciia minh Id 

dung quy djnh cua phdp ludt: (I) Thong qua vific udc 

linh gid trj trong bifin bdn xdc minh; (11) Thdng qua 

thim djnh gid In lai sdn ciia to chirc chuyen nghiep vd 

chi phi se do ngudi duoc thi hdnh dn tg nguyfin chi 

tra; (iii) Thdng qua viec thu thdp cdc chirng cir v l gid 

thj tnrdng cua tdi sdn. Oil Iheo cdch ndo, thi dd cung 

chi Id kinh nghifim ciia mdi chip hdnh vien, thilu can 

cir phdp ly bdi phdp ludt chua cd bit ky quy djnh ndo 

v l vin d l ndy Ddc biet vdi Idi sdn Id quyen sir dgng 

dil, su biln ddng khd ludng v l gid trj ciia tdi sdn ndy 

khiln cho cdc chip hdnh vifin diu cdm thiy thilu co 

sd phdp ly khi dp dung. Vi vdy d l dam bdo cho cdc 

chip hdnh vifin tg' lin. vOng ving trong qud trinh tdc 

@ Ddn chCi & Phdp lu$t 

nghidp, phdp lujl d n xem xfit b l sung quy ' ' i " ' ' ^ 

vi?c xdc dinh gid trj Idi sdn tnrdc khi kfi WSn trong 

tnrdng rigp ngudi phdi thi hdnh dn cd nhilu tdi sdn, 

md cdc Idi sdn dd khdng du d l Ihi hdnh dn nhir Irtfî ng 

hop xdc djnh gid Iri tdi s4n tnrdc khi kfi bifin theo Oilu 

90 Lu$t Thi hdnh dn ddn sir ndm 2008 (sira dli. bd 

sung ndm 2014). Cg Ihl, dilm c khdn 10ilu 43 Ngh| 

djnh s6 62/2015/NO-CP quy djnh cho phdp chip hdnh 

vifin du?c Ihanh todn chi phi cho vi?c xdc djnh gid trj 

Idi sdn tnrdc khi cudng chi kfi bifin tdi san dang d m 

cl, thi chip. Do dd, dilu lu§t ndy nfin bl sung nhu 

sau: "Chi phi cho vi$c chip hdnh vifin xdc minh, xdc 

djnh gid trj tdi sdn tnrdc khi cudng chfi dl dp dgng 

bi$n phdp cudng chi tuong irng vdi nghia vu phdi Ihi 

hdnh Sn, chi phi d n thilt dl dp dgng theo Dilu 90 

Ludt Thi hdnh dn ddn su; xdc djnh gid Irj tdi sdn ciia 

ngudi phdi Ihi hdnh dn trudc khi cudng chi dli vdi tdi 

sdn thudc sd hiru, sir dgng chung cua ngudi phdi thi 

hdnh dn vdi ngudi khdc trong trudng hop ngudi phdi 

thi hdnh dn cd nhilu tdi sdn". 

2. Ke bifin quyin su' dung dit du't̂ c chuyin 

quyin trtrdc hoge sau khi cd bdn dn, quylt djnh 

Thg'c t l cua hogt dpng thi hdnh dn cho thiy nhieu 

Irudng hop, ngudi phdi Ihi hdnh dn cl tinh tlu tdn tdi 

san de iron trdnh nghia vu thi hdnh dn. Vi vdy phdp 

ludt vl thi hdnh dn ddn sg ngay tir nhirng ndm 2000 

dd dgt nin mdng diu tifin de ngan chan tinh trang tlu 

tdn Idi san, trin trdnh nghia vg Ihi hdnh dn ciia ngudi 

phdi ihi hdnh dn bang quy djnh tai diem a khodn 1 mgc 

IV Thing tu lifin tjch s l 12/200l/TTLT-BTP-

VKSNDTC ngdy 26/02/2001 cua Bg Tu phdp, Vien 

Kilm sdt nhdn ddn i l l cao hudng din thgc hi?n rn^l 

sl quy djnh phdp ludt v l thi hdnh dn ddn sg. Hi§n nay 

vin dl xir ly tardng hop quyin sir dgng dit Jugc 

chuyin quyin tnrdc hodc sau khi cd bdn dn, quylt 

djnh duoc quy djnh tgi khodn 11 Oilu 1 Nghj (jjnh ^ 

33/2020/NB-CP ngdy 17/3/2020 ciia Chlnh phu siia 
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ali, bl sung m§l s6 dilu ciia Nghj djnh s l 

62/2015/ND-CP quy djnh chi tilt vd hudng din thi 

hdnh mJI s6 dilu cua Lujt Thi hdnh dn ddn su (Nghj 

djnh sl 33/2020/ND-CP). Quy djnh ndy da chia thdnh 

03 tnrdng hop giao djch d l xir ly nhu sau: 

Thir nhit, giao djch sau khi dd bj dp dgng cdc bign 

phdp ngdn chdn, bi$n phdp khin d p Igm thdi, bifin 

phdp bdo ddm Ihl hdnh dn, bi$n phdp cudng chi thi 

hdnh dn: Tdi sdn vin bj kfi bien, xu' ly d l Ihi hdnh dn. 

Chip'hdnh vifin cd vdn bdn yfiu d u Tda dn hjyfin b l 

giao djch dli vdi tdi sdn dd v6 hl|u ho^c ydu d u co 

quan cd thim quyin huy giiy Id lifin quan din giao 

djch dli vdi ldi sdn dd. Nhu vdy trong tnrdng hop 

ndy kl ca ngudi nhdn chuyin nhuong quyin sir 

dyng dit dd dirng tfin trfin giiy chirng nhdn quyen so 

dgng dit thi chip hdnh vifin vdn cd quyin kfi bifin, xu 

ly tdi sdn dd d l Ihi hdnh an. 

Thir hai, Irudng hgp cd giao djch vl tdi sdn md 

ngudi phdi thi hdnh dn khdng sir dgng todn b| khodn 

liln thu duijio tir giao djch dd d l thi hdnh dn vd khdng 

cdn tdi sdn ndo khdc ho^c cd Idi sin khdc nhung 

khflng du d l dam bdo nghia vg thJ hdnh dn md chua 

hodn Ihdnh vî c chuyin quyin sd hu'U, sir dgng thi 

chip hdnh vifin kfi bifin tdj sdn theo quy djnh. Khi kfi 

bifin tdi san, nlu cd tranh chip thi chip hdnh vifin 

thyc hign theo quy djnh tgi khoan 1 Dilu 75 Ludt Thi 

hdnh dn ddn sg, tnrdng hgp dn tuyfin b l giao djch 

vfl hî u hoge yfiu d u co quan cd thim quyin hiiy giiy 

Id lifin quan din giao djch Ihi thg'c hi$n Iheo quy djnh 

Igi khodn 2 Oilu 75 Ludt Thi hanh dn ddn sg. Vdi quy 

Jjnh ndy cd thi hiiu Id, trang tnrdng hop kit qud xdc 

minh xdc djnh ngudi phdi thi hdnh dn vin dirng ten 

trfin giiy chirng nh$n quyin sir dgng dit thi chip 

hdnh vifin vdn cd quyen kfi bien Idi san, kl ca viec 

chuyin quyin duge thgc hi$n tnrdc khi cd ban dn. 

Theo Idc gid, quy djnh nhu vjy se dnh hudng din 

w i n cua ngudi thir ba ngav tinh vd anh hudng din 

quyin djnh dogt Idi sdn ciia chii sd hiru tdi sdn do 

chira tin tai nghia vg cua ngudi phdi thi hdnh dn. 

Thir ba, tnrdng hgp cd giao d|ch v l tdi sdn k l tir 

thdi dilm bdn dn, quyll djnh cd hi$u Igc nhung dd 

hodn thdnh vi$c chuyin quyin sd hu'U, sir dgng Ihi 

chip hdnh vifin khdng kfi bifin tdi sdn md thgc hijn 

theo quy djnh lai khodn 2 Oilu 75 Ludt Thi hdnh dn 

ddn sg vd cd vdn bdn thing bdo cho cdc co quan, t l 

chirc, cd nhdn cd lifin quan dl phij hgp tgm dirng vifc 

ddng ky, chuyin quyin sd hO-u, sir dgng, Ihay dii 

hifn trgng Idi sdn. 

Nhu vdy dii vdi quy djnh cua phdp ludt v l thi hdnh 

dn, cdc nhd Ifip phdp dd Idm rd duge quyin, nghia vg 

cua cdc bfin trong giao djch nhim tlu tdn tdi sdn. Tuy 

nhifin, lien quan din n|i dung ndy vin cdn vudng 

mdc trong quy djnh v l vific thilu sg thing nhll trong 

thdi dilm chuyin giao quyin sd hiru, sir dgng khi m 

ly quyin sir dgng dit cd gdn vdi ldl sdn trfin diL Cg 

thi, theo quy djnh ciia Luft Nhd d ndm 2014 thi tdi 

sdn duge xdc djnh sd hiru cho chu Idi sdn Ihi Ihdi 

dilm cd hgp ding cflng chirng dd kŷ  cdn vifc chuyin 

quyin sir dgng dit thi cd hifu Igc tir Ihdi dilm ddng 

ky vdo sl dja chinh2. Ngodi ra, quy dinh ndy mdi gidi 

quylt duge phin "ngpn" cua vin dl Id cdch gidi quylt 

cua chip hdnh vifin khi xdc djnh tdi sdn bj ngudi phdi 

Ihi hdnh dn tlu tdn nhdm Iron trdnh nghig vy thi hdnh 

dn nhung chua gidi quylt duge vin d l y thirc ciia 

ngudi phdi Ihi hanh dn khi cd nghTa vu vd quyin ciia 

ngudi thir ba ngay tinh. Cho nfin, dl xdc djnh rd dilu 

kifin kfi bifin quyin sir dyng dit khi quyen sir dgng dil 

cd gin liln vdi ldi sdn trfin dit, phdp luft v l dil dai vd 

phdp luft ve nhd d dn thing nhit quy djnh vl Ihdi 

dilm cd hifu Igc ciia vifc chuyin quyin sir dyng dit 

vd Ihdi dilm d hifu Igc ciia vifc chuyin quyin sd 

hOu Idi sdn trfn d i t Ding thdi, cdc quy djnh phdp luft 

lifin quan din vin d l dilu chlnh hdnh vi tlu Idn tdi sdn 

dn duge xem xft b i sung hofcsira dii nhu sau: 

Oil lu9tl 
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- Dli vdi phdp luft thi hdnh dn din sg, d n b i sung 

quy djnh xdc djnh ro trdch nhifm cua ngudi phal Ihl 

hdnh dn nlu d tinh tlu Idn Idi sin sau khi bin dn, 

quyll dinh d hifu Igc phdp luft. 

- Dli vdi phdp ludt v l xCr phgt vi phgm hdnh chlnh, 

dn sira dil quy djnh ve mirc xi> phat dli vdi hu'dng 

hgp ngudi phdi Ihi hdnh dn tlu tdn Idi sdn d l trin 

trdnh vifc Ihl hdnh dn. Cu thi, Iheo quy djnh cua phdp 

luft hifn hanh Ihi mirc m phat vi phgm hanh chinh 

trong tnrdng hgp ndy dang Id 10.000.000 ding din 

20.000.000 dlng^. Nlu dft trong mil lifn hf vdi gid trj 

tdi sdn md ngudi phdi thi hdnh dn cd Ihl nhf n dirge 

nlu tlu tdn tdi sdn thdnh cdng Ihl s l llln phgt ndy 

khdng dO sire d l "rdn de" ngudi phdi thi hdnh dn. Do 

dd, phdp luft v l xii' phat vi phgm hdnh chinh cd Ihl 

xem xft d l quy djnh mirc xu phgt cdn cir vdo gid trj 

tdi sdn tlu tdn md khflng nfin quy dinh mflt mirc xit 

phgt chung cdn cu" vdo hdnh vi vl phgm. 

- o i l vdi Ihii tgc tmy t l tfi khdng chip hdnh dn 

theo quy djnh cua phdp luft hlnh sg', dn quy djnh rd 

trdch nhifm cua cdc co quan d thim quyin khi cd dl 

nghj tmy t l ciia chip hdnh vifn dii vdi tnrdng hgp 

ngudi phdi thi hdnh dn tlu tdn tdi sdn d l trin trdnh 

vifc Ihl hdnh dn sau khi cd bdn dn, quyll djnh d hifu 

lyc phdp luf L 

3. Ke bien quyen sir dung dat duge the chap 

Quyin sir dgng dit duge thi chip cung cd thi Id 

dli tugng cua ke bifin tdi san nhung Iheo quy dinh 

cua phdp luft, khdng phai mpi quyin sir dung dit 

duoc Ihl chip deu duge kfi bifin. Vi vdy xem xet dieu 

kifn d l kf bifn quyin su dgng dit dii vdi tnrdng hgp 

quyin sir dgng dit dirge Ihl chip cung Id mot ndi 

dung quan trgng trudc khi ke bifin quyin sir dung diL 

Cg Ihl, Iheo quy djnh lai Dieu 90 Lugt Thi hdnh an ddn 

sg ndm 2008 (duge sua dii, bi sung nam 2014) thi: 

"Tnrdng hop ngudi phai thi hdnh dn khdng cdn tdi sdn 

ndo khdc hof c cd tdi san nhung khdng dii d l thi hdnh 

B l DAn chO & PhdD ludt 

• 1,1 tdi sdn ciia 
dn, chip hdnh viln c6 quyin kf bifin. Xl")" 

1 .ji Ihi chip niu 9'* 
ngudi phdi thi hdnh dn dang dm cd, tne c" f 

*«^rbdoadmva 
Irj cua Idi sin dd Idn hon nghia vg duge u 
chi phi cudng chi Ihi hdnh dn". Ol xdc dinh 9'* « 

,-- , /ii.nc bdo ddm vd 
sdn bdo ddm cd Idn hon nghia vg duge ^ 
chi phi cudng ehi thi hdnh dn khflng, dilm <= ° 

Oilu 43 Nghj djnh s i 62/2015/NO-CP cho pĥ P chdP 

hdnh Vifn duge xdc djnh gid trj tdi sdn tnrdc khi kfi 

bifin tdi sdn vd chi phi duge chi trd tir ngd" sSch nha 

nude. Tuy nhifin, trong tnrdng hgp quV n̂ ^u dgng ddi 

dang thi chip d l ddm bdo cho khdn ng xlu thi theo 

quy djnh tgi Dilu 11 Nghi quy t̂ s l 42/2017/QH14 

ngdy 21/6/2017 da Quic hdi vl thi dilm xir \</ ng xlu 

cua dc l i chirc tin dgng (Nghj quylt s i 

42;2017/QH14), quyin sir dung dit khdng bj ke bifn 

dl thgc hifn nghia vy khdc theo quy djnh Igi Dilu 90 

eua Ludt Thi hdnh dn ddn sg, trir trudng hgp thi hdnh 

bdn dn, quylt djnh v l dp dudng, boi thudng thift hgi 

vl tinh mgng, sire khod vd tnrdng hgp cd sg ding y 

bing vdn ban cua t l chirc lin dgng, chi nhdnh ngdn 

hdng nude ngodj, l i chirc mua bdn, xir 1} ng xlu. 

Nhu vfy d l xdc djnh dilu kifin kfi bifin quyin sii' dyng 

dit khi quyin su' dgng di l dang duge Ihl chip, dn 

phdn bift hai tnrdng hgp: 

- Quyin sir dung dit duge Ihl chip d l ddm bdo 

cho khodn ng xlu: Trong Irudng hgp ndy chip hdnh 

vifin dn cd vdn bdn xdc nhdn cfla ngdn hdng, t i chijrc 

lin dung ve viec ddy Id khodn ng xau vd van ban ding 

y ciia t i chirc tin dgng, chi nhdnh ngdn hdng nude 

ngodi, l i chirc mua bdn, xir ly ng xlu v l vific ding y 

cho kf bifin quyin si) dgng dil, trir tnrdng hgp thJ 

hdnh bdn dn, quylt djnh v l d p duong, bii thudng 

thift hgi v l tinh mgng, sire khofi. Oing thdi, phdi afm 

bdo dilu kifn ngudi phdi thi hdnh dn khdng cd tdi sdn 

khdc hof c d nhung khdng dii vd gid trj ciia quyin su 

dgng dit phdi ldn hon nghia vg bdo ddm vd chi phi 

cudng chi. 
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- Quyin sir dgng dit duge thi chip d l ddm bdo 

cho khodn ng thflng thirdng: Trong tnrdng hgp ndy 

chip hdnh vifn chi dn xem xfit dilu kifn ngudi phdi 

Ihi hdnh dn khflng d tdi sdn khdc hofc cd nhung 

khflng di vd gid Irj eiia qgyin sir dgng dit phai Idn 

hon nghia vy bdo ddm vd chi phi cudng chi. 

Ngodi ra, lugng tu nhu Irudng hop chuyin 

nhugng, lfng cho quyin sir dgng di l d l trin trdnh 

nghia vg thi hanh dn nhu phdn tich d phin trfin thi 

Ihgc t l , nhilu trudng hgp, ngudi phdi Ihi hdnh dn 

cOng Iga chgn phuong Ihirc trin trdnh nghia vu bdng 

cdch Ihl chip Idi sdn tgi ngdn hdng, t i chirc tin 

dyng. Dl hgn chi linh trgng ndy khodn 1 Oilu 24 

Nghj djnh sl 62/2015/ND-CP quy djnh, kl tir Ihdi 

dilm bdn dn, quylt djnh cd hifu Igc phdp luft, nlu 

ngudi phdi thi hdnh dn thi chip, elm c l Idi sdn cho 

ngudi khdc md khfing sir dyng khodn liln thu duge 

dl thi hdnh dn vd khflng cdn tdi san khde hofc Idi 

sdn khdc khflng dO dl ddm bdo nghia vy th! hdnh dn 

Ihl tdi sdn dd vin bj kfi bifin, xir ly d l thi hdnh dn. Tuy 

nhifin, quy djnh ndy da bj thay thi bdi khodn 11 Dilu 

1 Nghj djnh sl 33/2020/NO-CP vd dieu ludt ndy chi 

quy djnh chung Id: "Trudng hgp cd cdc giao djch 

khdc lifin quan din ldl san md khdng chuyin giao 

quyin sd hiru tdi san, quyin su" dyng dl i cho ngudi 

khdc thi chip hdnh vifin tiln hdnh ke bifin, xu ly tdi 

sdn dl thi hdnh dn. Quyin vd Igi Ich hgp phdp ciia 

ngudi Iham gia giao djch duge thgc hifn theo quy 

djnh ciJa phdp luft v l ddn sg vd cdc quy djnh cua 

phdp ludt cd lifin quan". Quy djnh ndy cd Ihl hieu Id 

ifii ngirdi phdi Ihi hdnh dn thi chip quyin su dgng 

dSt tnrdc hay sau khi ed bdn dn Ihl chip hdnh vien 

cOng diu phdi xdc djnh dilu kifn kfi bifn theo quy 

«inh tgi Oilu 90 Luft Thi hdnh dn ddn sg ndm 2008 

(flirgc sira dii, b i sung ndm 2014) vd Oilu 11 Nghj 

quylt si 42/2017/QH14. Oilu ndy din din sg "phdn 

bift dii xir" v l quyin Igi ciia cdc bfin Iham gia giao 

djCh. Cy thi, cung Id giao djch dil vdi quyin sir dgng 

dit, nhung nlu giao djch chuyin nhugng dtrgc thgc 

hifn sau khi cd bdn dn, quyll djnh cd hifu Igc phdp 

luft Ihl dil ngudi nhfn chuyin nhugng dd dirng ISn 

hfin giiy chimg nhfn quyin sir dgng dit thi vin bj 

dirng vifc dinh dogi Idi sdn, cdn gigo djch Ihl chip 

duge thgc hifn sau khi cd bdn dn, quylt djnh cd hifu 

Igc phdp luft thi vin duge xem xfit d l uu lifin Ihanh 

todn. Quy djnh ndy sfi Id mft "ke hd" d l ngudi phdi 

Ihi hdnh dn tlu Idn tdi sdn. VI vfy d l ddm bdo 

quyin, Igi Ich hgp phdp eua cdc bfin duong sg, 

ngudi cd quyin Igi, nghTa vg lifin quan, dii vdi cdc 

giao djch khdc lifin quan din tdi sdn md khdng 

chuyin giao quyin sd hiru tdi sdn, quyin su dgng 

dit cho ngudi khdc (trong dd cd dm cl, Ihl chip Idi 

sdn) thi dn phai quy djnh rd trdch nhifm da ngudi 

phdi thi hdnh dn khi c i linh thgc hifn giao dich sau 

khi cd bdn dn, quylt djnh cd hifu Igc phdp luft md 

khflng sir dgng khodn tiln tir giao djch d l thi hdnh 

dn. oing Ihdi, phdp luft v l thi hdnh dn ddn sg cung 

dn bi sung quy djnh cho phfip chip hdnh vifin duge 

quyin kfi bifin quyin sir dyng dit dil vdi trudng hgp 

ngudi phdi thi hdnh dn Ihl chip quyin sir dgng di l 

sau khi cd bdn dn, quylt djnh cd hifiu Igc phdp luft 

d l ddm bdo sg cong bdng vdi ngudi nhfn chuyin 

nhugng quyin sir dgng dit duge quy djnh tgi khodn 

11 Oieu 1 Nghj djnh s l 33/2020/NO-CP Q 
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