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Tom tat: 
Phdp luit vl hon nhan vi gia dhih (HN&GD) ciia Vi$t Nam thyc 
hî n vi bio hp nguyen tic tu do hon nhan, trong do c6 quyin ty 
do ly h6n ciia vo chong; vdi quan dilm, Nhi nuoc bing phm 
luit khong thi bat bu$c cd nhan phii kit hon thi ciing Ididng till 
bang phdp luit bat bupc vp chong phdi duy tri quan h$ hon nhan 
khi giua vo chong da c6 nhimg miu thuln sau sic vi khong con 
mong muon chung song vdi nhau. Ly hon dupc coi Ii tat yiu, 
khdch quan khi hon nhin da "chit"'. Ly hon khong chi lien quan 
den lpi ich ciia ci nhan vp, chong mi cdn in chiia, dnh hu6ng 
toi lpi ich ciia gia dinh vi xa hpi. Boi vay, sy can thiet bing ph^ 
luit, Nhi nu6c kilm sodt quyin ty do ly hon ciia vp ching thdng 
qua quy dinh vl cin cii ly hon. 

Abstract: 
The Law on Marriage and Family of Vietnam enforces and 
protects the principle of the marriage freedom, including the 
right to divorce of tiie spouse; with the viewpoint, it cannot force 
an individual to get married by the law, it also cannot force a 
couple to maintain a marriage relationship by the law when deep 
conflicts rising between the couple and tiiey are not willing Uve 
together. Divorce is considered indispensable and unavoidable 
when a marriage has "died". Divorce is not only related to the 
interests of the individual and the spouse but provides potential 
unpads to interests of the family and socie^. Therefore, it is 
needed by law, the State to control the couple's right to divorce 
freedom by the legal regulations on the ground for divorce. 

1. Quan diim vl Iy hon vi can cii* ly hdn 

trong thdi k '̂ phong kiln d Vift Nam 

Xa hgi phong kiin d Viet Nam ttii dai 
hing ngin nam. Trong cic quan h? xa hgi, 
dac biet ddi vdi cic quan he HN&GD, tu 
tudng nho giio thing tri vdi nhung li giio 

dugc the chi ttd thinh phap lugt. Theo dd, 

b8n cgnh nhung phong tyc, tgp quin, nhiing 

quy dinh cua phip lugt mang tinh truyen 

thing tdt d^p ciia din tgc mi ngiy nay van 

dugc gin giu vi phit huy (sy yeu thuang, 

cuu mang dum bgc lan nhau giiia nhung 

1 Xem: Cic Mac, Ph. Angghen, Toin tap. Tip I, HiN6i, 1978, tr.119-121. 
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ngudi than thugc ttong gia dinh; tinh nghia 
thiiy chung cua vg ching; nghia vy kinh 
ttgng, phyng dudng ciia con, chau dii vdi 
cha m?, dng ba...); thi nhiing tgp tyc, nhiing 
quy dinh thi hi^n sy phan bi$t doi xu giua 
nam vi nir, giGa vg vi chdng, giiia cic con 
ttong gia dinh... ciing dugc duy tri nhu bin 
chit cua xa hgi phong kiin "ttgng nam, 
khinh nv:". Phip lu^t bio dim thuc hi^n 
quyin yeu ciu ly hdn va can cir ly hon 
thudng chi thugc vi ngudi chdng! 

Bg luit Hing Diic (Qudc triiu hinh luit 
thdi Nhi Le) vi Bg luit Gia Long (thdi nhi 
Nguyen) l i hai dao lugt cua xa hdi phong 
kiin d Viet Nam (dugc khao ciiu c6n nguyen 
v?n cho din ngiy nay), khi quy dinh vi can 
cii ly hdn da dya tten ca sd ldi cua vg, 
chong; dac bi^t li "t$i", "ldi" cua ngudi vg. 
Theo quy dinh vi "thit xuit" ciia Bg lugt 
Hdng Diic, ngudi chdng bu^c phii bo (ly 
hdn) vg khi ngudi vg bj vd tu (khong cd 
con), da ngon (lam ldi), ghen tudng, gian 
dim vdi ke khic (ngoai tinh, khdng chung 
thiiy), cd hinh vi ttgm cap, bat kinh vdi cha, 
m? ching, bi ic tit^; trudng hgp vg ci, vg le 
phgm vio dieu nghia tuy?t (thit xuat) mi 
ngudi chdng giiu diim, khdng bo (ly hdn) 
thi bi xii tgi biim, tiiy theo viSc nang nh?^ 
mi xii. 

Ddi vdi ldi ciia ngudi ching, Bd lugt 
Hong Diic quy dinh: Phim chong da bd limg 
vg 05 thing khdng di lai (vg dugc trinh quin 
sd tgi vi xa quan lim chung) thi mit vg. Niu 
vg da cd con, thi cho hgn m0t nam. Vi vi$c 
quan phii di xa thi khdng theo lugt niy. "Niu 
da bd vg mi lai ngan cim ngudi khic liy vg 
cii thi phii tgi biim"^. 

Quy dinh vi ndi dung can cii ly hdn cua 
Bg luit Hong Diic phin inh xa hgi vi quan 
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didm lgp phip ciia nhi nudc phong kien d 
"Ŝ t̂ Nam thdi ky niy: Phin biet ddi xii giiia 
vg va chong sau sac; thudng chi cd ngudi 
chdng mdi thyc hien dugc quyen ly hdn vg, 
cdn ngudi vg tiiudng khdng thuc hien dugc 
quyen ly hdn ciia minh. Ngi dung cua can cii 
ly hdn the hi?n sy bit bmh dang giiia vg vi 
chong. 
2. Quan diem vi ly hdn vi cin cî  ly hon 
trong thdi ky Phap thugc (tur nam 1858 
din trudc nam 1945) 

Vi?t Nam ttii qua gin 80 nim Phip 
thu0c. Giai dogn tir nam 1858 den trudc 
Cich mgng thing Tim nim 1945, VietNam 
li mdt nudc thugc dia niia phong kien. 
Ph6ng theo Bg luit Din sy (BLDS) nam 
1804 (Bd luit Naponeon) ciia Cgng hda 
Phip, ba van bin phap lugt da dugc Nhi 
nudc thugc dia nira phong kiin ban hinh 
nham dieu chinh cic quan hf dan sy, ttong 
do CO cic quan he HN&GD. 

Giai doan niy, tu tudng lap phip cua 
nhi nudc tu sin da dugc du nhip vi thyc 
hi?n d Vift Nam, song hinh ciing hf thong 
phong tuc, tap quin con rat Igc hiu cua xa 
hgi phong kien. Ba BLDS dugc ban hinh ip 
dyng d ba mien (vung) khic nhau (BLDS 
Bac Ky nim 1931, BLDS Trung Ky nam 
1936 vi Tip din luit giin yeu Nam Ky nim 
1883). Ve can cii ly hdn, ca ba van bin luit 
niy Cling vdi quan niem coi hon nhan nhu li 
mgt "hgp dong", mgt "khi udc" do hai ben 
nam, nu thda thuan xic lap de chung sdng 
ttong quan hf vg chdng. Vi vgy, ngi dung 
cua can cii ly hdn cung dya tten co sd ldi ciia 
vg, chong hoac ldi chung cua hai vg ching 
din tdi cugc song chung ciia vg chdng khdng 
the tiep tuc. Vi du, ngudi chdng cd quyen ly 

2 Xem Quoc trilu hinh luit, chuang III (hp hon), 310 (Dieu 27), Nxb. Tu phip, 2013, tr. 147. 
3 Sdd, tr. 147 
4 Xem;Sdd, tr.l46. 
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hdn vg, khi ngudi vg phgm gian (ngoai tinh); 
ngudi vg da tu y bd nhi chdng raa di, tuy 
bach phii ve mi khdng ve; khi vg thii danh 
chiti, bgo hinh vdi vg chinh. Vg cd the ly 
hdn chdng neu ngudi chdng tu y dudi vg ra 
khdi nhi mi khdng cd ly do chinh dang; 
ngudi chdng da lim trai ttat ty the thiep; 
hoac ngudi chdng da khdng thi hanh nghia 
vu phii cap dudng cho vg, con tuy theo tu 
lyc. Hai vg chdng cd the cimg ly hdn khi mdt 
ben qui khac hinh ha, chui nia tham tf ben 
kia hay vdi td phu cua ben kia^.. 

Cic quy dinh vi can cii ly hdn thdi ky 
niy da bdt kbit khe ban ddi vdi ngudi vg; 
phin nio da the hifn sy binh dang ciia vg 
chdng ve ly hdn vi can cir ly hdn. Ndi dung 
ciia can cir ly hdn van dya tten co sd "ldi" 
cua moi ben vg, chdng hoge "ldi" chung ciia 
ci hai vg chdng. Quy dinh niy dua vio quan 
nifm thuan tiiy da coi hdn nhin nhu hgp 
ddng dan sy, vay nen, chi dugc phi bd hdn 
nhin khi vg, chdng co ldi da khdng thuc hifn 
hoge thuc hien khdng dimg nghia vu giua vg 
vi chdng. 

3. Quan dilm vl ly hdn vi cin cir ly hon 
trong thoi k̂ ' chi dd Sai Gon d miln Nam 
Vift Nam (tir 1954 din 1975) 

Ci mien Nam, chinh quyen Sii Gdn ban 
hanh va thyc hifn ba van bin luit, diiu chinh 
cic quan he HN&GD: 

Luat Gia dinh ngiy 02/01/1959; 
Sic luit si 15/64 ngiy 23/7/1964 (Sic 

lugt si 15/64); 
Bd luit Dan sungiy 20/12/1972 (BLDS 

nam 1972). 

Vi ly hdn vi can cii ly hdn, Luit Gia 
dinh nim 1959 da thuc hifn nguyen tic cim 
vg chdng khdng dugc ly hdn; trudng hgp 
die bift, viec ly hdn se do Tdng thdng quyet 
dinh vi phin quyet ciia Tdng thdng li tdi hgu 
(khdng bi khing cio, khing nghi)^. Luit niy 
chi chip nhgn cho hai vg chdng dugc ly 
thin^ 

Sac luat sd 15/64 vi BLDS nam 1972 da 
ghi nhin quyen ly hdn hoac ly thin ciia hai 
vg chdng. Tuy nhien, ci hai luit niy vin quy 
dinh ngi dung ciia can cii ly hdn dua vio 
"ldi" ciia vg, chdng; ciing vdi quan niem coi 
hdn nhan la mdt hgp ddng dan sy. Theo dd, 
vg, chdng cd the xin ly hdn hoic ly than; vi 
sy ngogi tinh cua ben kia; vi vg, chdng bi ket 
in ttgng hinh ve thudng tgi; vi sy ngugc dai, 
bgo hinh nhuc mg cd tinh cich thgm tii vi 
thudng xuyen lim cho vg chdng khdng the 
sdng chung vdi nhau dugc nua; vi cd phin 
quygt xic dinh su biet tich ciia ngudi phoi 
ngiu; vi ngudi vg hoac chdng da bd phe gia 
dinh sau kbi cd phin quyet xii phat ngudi 
phgm loi^ Dac bift, BLDS nam 1972 da dy 
lieu: Vg chdng cd the xin thuin tinh ly hdn 
neu hdn thu dugc lap tten hai (2) nam va 
khdng qui hai muoi (20) nam'. 

Quy dinh ve ngi dung ciia cin cu ly hdn 
dya vio ldi ciia vg, chong mdi chi xem xet 
den hinh thirc ben ngoii cua quan hf hdn 
nhan mi chua phin inh ndi dung, bin chit 
cua quan hf hdn nhan da thyc sy can phii 
chim dut hay chua. Tuy nhien, quy dinh nay 
lai cd uu diim la ttinh dugc su tuy tifn trong 
xet xu cac vu in ly hdn ciia Tda in. Khi giii 

5 Xem: Bp luit Din sy Bac Ky (Dilu 118,119, 120); Bo luit Dan su Trung Ky (Dilu 118,119). 
6 Xem; Dilu 55 Luat Gia dinh ngay 02/01/1959 dudi chi dp Ngo Dinh Difm 
7 Xem: Sdd. Dilu 56. 
8 Xem: Dilu 63 Sic luat s6 15/64 ngiy 23/7/1964; Dilu 170 Bp luit Dan sy nim 1972. 
9 Xem: Sdd, Dilu 170. 
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quyet ly hdn, niu ben nguyen dan (vg, 
chdng) chiing minh rang ben bi don (chdng, 
vg) cd ldi, loi dd da vi phgm nghia vu giiia 
vg chdng theo Iuat dinh thi Tda in cd quyin 
xet xir cho vg chdng ly hdn, mi khdng thi 
xii bic dan ly hdn cua duang su. 
4. Quan dilm vl ly hdn vi can cu ly hdn 
theo phip luit hdn nhan vi gia dinh cua 
Vift Nam tii- nam 1945 den nay 

- Ly hon vd cdn cu ly hon theo Sac lenh 
sd 159 - SL ngdy 17/11/1950 

Cich mang thing Tim (1945) thanh 
cdng, Hd Chii Tich doc Ban tuyen ngdn ddc 
lap khai sinh nudc Viet Nam dan chii cgng 
hda (ngiy 02/9/1945). Trong bdi canh Nha 
nudc dan chit nhan din vira mdi ra ddi, Hiin 
phap nam 1946 da ghi nhan dan ba ngang 
quyen vdi dan dng vi mgi phuoTig difn"". 
Theo dd. Sac Ifnh sd 159 SL ngay 
17/11/1950 (Sac lenh sd 159) cua Chii tich 
nudc quy dinh ve ly hdn cung da quy dinh 
bio hg quyen ty do gia thu va ty do ly hdn 
binh dang giiia nam vi nii, giira vg vi chdng. 
Quyin gia trudng ciia ngudi chdng ttong gia 
dinh da hi xda bd. Ve can cii ly hdn, lan dau 
tien phip lugt Vift Nam quy dinh nhiing 
duyen cd ly hdn bmh dang giiia vg chdng mi 
khdng phan biet vi phia ngudi vg, hay ngudi 
chdng. Vg, chdng cd thi ly hdn vi mgt bdn 
ngoai tinh; vi mdt ben bi can an phat giam; 
vg, chdng bd nhi di qui hai nam khdng co 
duySn cd chinh dang; vi mgt ben mac benh 
dien hay mgt benh khd chua khdi hoac vg 
chdng tinh tinh khdng hop hay dii xir vdi 
nhau din miic khdng thi sdng chung dugc". 

Ndi dung ciia can cii ly hdn nay van con 
dugc quy dinh dya theo ldi cua vg, chdng 
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gidng nhu nhung nguyen nhan, ly do ly hdn. 
Tuy vgy, ttong dieu kien Uch sir nhit dinh, 
cic quy dioh ve ly hdn vi can cii ly hdn theo 
Sac Ifnh sd 159 da thi hien dugc ban chat 
cua Nhi nudc nhan din, dan chu va tien bd. 

- Ly hon vd cdn cie ly hon theo Lugt Hon 
nhdn vd Gia dinh Vipt Nam ndm 1959,1986, 
2000 

Sau nam 1954, ttong bdi canh dat nydc 
ta cdn tam thdi bi chia cat lam hai mien vdi 
hai che dg chinh tri vi he thdng phip luat 
khic biet. CJ mien Bac, cudc each mgng ve 
rugng dat dugc Nhi nudc thuc hifn da gdp 
phan xda bd quan he sin xuit phong kien; 
xiy dyng co sd kinh te ciia hf thdng phap 
luat mang tinh dan chu cua nhan dan, do 
nhin din vi vi nhin dan. Dao luit sd 13 vd 
HN&GD (Lugt HN&GD nam 1959) dugc 
Qudc hdi khda I, ky hgp tbii 11 thdng qua 
ngay 29/12/1959, cd hifu luc thi hanh tir 
ngay 13/01/1960 da quy dinh nhiing ndi 
dung mdi, mang tinh din chu vi tien bd hem 
rat nhieu khi dieu chinh cac quan hf 
HN&GD. Vio giai doan niy, quan diem lap 
phip ciia nha lim luat Viet Nam chiu inh 
hudng nhieu tir he thdng phap luat ciia cic 
nudc xa hdi chu nghia (XHCN) d Ddng Au 
trudc day (Lien Xd, Cdng hda din chii Diic, 
Ba Lan, Bun ga ri. Hung ga ri...). Hgc thuyet 
Mac Lenin ve nha nudc vi phip luat li co 
sd de xiy dung he thdng phip Iuat d cic 
nudc XHCN. Theo dd, quan diem cho rang 
cic quan hf xa hdi ttong lmh vyc HN&CJD 
cin thiet phai dugc dieu chinh bang mdt luit 
rieng (Lugt Gia dinh, Luat HN&GD), mi 
khdng the ap dgt each thiic dieu chinh thuin 
tiiy cua cic quy pham phip luat dan su mang 
tinh chit ty nguyen, binh dang nhung qua 

10 Xem: Dilu 9 Hiln phdp nam 1946. 
11 Xem: Dieu 2 sic l̂ nh si 159-SLng; M7/ll/1950vllyh6n. 
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"song phang" theo kieu ttao ddi ngang gii 
hoac cd den bu. Vi vdi nhiing dge diem 
rieng, mang tinh dac thu cua cac quan hf xa 
h0i ttong linh vyc HN&GD, yeu td tinh cim 
ydu thuang, gan kdt giiia cic thinh vien gia 
dinh li ca sd xiy dyng gia dinh tdt d^p cho 
xa hdi. Su bin vung ciia gia dinh phy thu0c 
rit nhieu vio yiu td tinh cim giiia nhirng 
thinh vien ciia gia dinh; yeu td tinh cim niy 
la cii "gdc chuin" cho phip luit dieu chinh 
cic quan hf HN&GD. Ben canh do, gia dinh 
truyen thdng Viet Nam ludn the hifn sy yeu 
thuang, cuu mang, diim bgc lin nhau giua 
nhung thinh vien cua gia dinh dugc xiy 
dyng va gin giii tdi ngin ddi nay; can thiet 
phai xay dyng mgt luit rieng de dieu chinh 
cic quan hf HN&GD. Vdi quan nifm vi 
thyc tien nhy vay, tCr nam 1959 din nay 
ttong hf thdng phip lu^t Vift Nam ludn cd 
van bin li4t ridng dieu chinh cic quan hf xa 
hgi ttong liiih vyc HN&CJD (Luit HN&GD). 

Luit HN&GD nim 1959 thuc hifn va 
bio h$ quyin ty do hdn nhin ciia ci nhin, 
ttong dd cd quydn tu do ly hdn ciia vg, 
ching. Quyin ly hdn li quyin nhin thin ciia 
vg, ching, theo phip luit truyin thing d 
Viet Nam, chi vdi tu cich li vg, chdng mdi 
cd quyin yeu cau ly hdn. 

v i cin cii ly hdn, Lugt HN&GD nam 
1959 quy dinh ve can cii ly hdn vdi ngi dung 
hoin toan khdng dya tten ca sd "loi" ciia vg, 
ching nhu trudc diy. Lu^t quy dinh giii 
quyet ly hdn dya vao bin chat cua quan hf 
hdn nhin, quan hf vg chdng da tan vd. Theo 
quy dinh cua Luit, du vg chdng thugn tmh 
ly bdn hay mgt bdn vg, chdng cd ydu ciu ly 
hdn, niu hda giii khdng thanh vi niu xet 

thay tinh ttgng vg chdng ttam ttgng, ddi 
song chung khdng the keo dii, myc dich cua 
hdn nhan khdng dgt dugc thi Tda an mdi 
dugc xd cho ly hdn'^. Quy dinh niy da tgo 
cho Tda in ca chi chii dgng ttong xet xir cic 
vy vifc ly hdn d ̂ ^ft Nam. Giii quyet ly hdn 
chinh xic, theo diing bin chat cua quan hf 
hdn nhin da tan vd dugc coi li mgt ttong 
nhiing giii phip nhim cung cd cic quan hf 
gia dinh tten co sd mdi viing chic hon; hoin 
toin khdng nen hidu li sy ty do tan vd gia 
dinh. 

Sau ngay mien Nam Vift Nam dugc giii 
phdng, dit nudc thdng nhat (30/4/1975), hf 
thdng phip lugt ndi chung, ttong dd cd Lugt 
HN&GD nam 1959 dugc thyc thi tten ci hai 
mien Nam, Bac'^. 

Sy phit triin cua cic diiu kifn vi kinh 
td, van hda, xa hgi va thyc tien cic quan hf 
HN&GD d Vift Nam thdi ky dii mdi (tii 
nam 1986 den nay) li nhu cau khach quan 
dd Nhi nudc Vidt Nam xiy dyng vi ban 
hinh, hoin thifn hf thong phip luit, ttong 
do cd phip luit vi HN&GD. Lu$t HN&GD 
nim 1986 va Luat HN&GD nam 2000 dugc 
xiy dyng vi thyc hifn tten co sd ke thita cic 
nguydn tac co bin cua chd dg HN&GD tii 
Lugt HN&GD nam 1959. Ngi dung cua hai 
van bin lugt niy cd nhieu quy djnh mdi so 
vdi Luit HN&GD nam 1959, nhim phii hgp 
vdi ca sd kinh td ciia xa hgi. Trong dd, ve 
can cii ly hdn, ci hai vin bin lugt niy v§n 
dy lifu giing vdi Lugt HN&GD nam 1959, 
vdi n^i dung phip ly cua can cii ly hdn deu 
khdng dya trdn ca sd "loi" cua vg, chdng ma 
dya vio bin chit tan vd cua quan hf hdn 
nhan. Bdn canh dd, vdi tieu dd "can cd cho 

12 Xem: Dieu 29 Luit Hon nhan vi gia dinh nam 1959. 
13 Xem: Quylt dinh si 76-CP ngay 25/03/1977 cua Chinh phu quy dinh vi?c dp dyng phdp luit tiling nhat 

tr8n ci hai miln Nam, Bic. 
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ly hdn", Diiu 89 Lugt HN&GD nim 2000 
da thd hifn quan diim chung, thing nhit 
ttong cich hiiu, nhin thdc ip dyng phap lugt 
ve giii quyit ly hdn ciia Tda in. Khi giii 
quyit ly hdn, Tda in xem xet ydu ciu ly hdn, 
neu xet thiy ttinh trgng vg ching trim ttgng, 
ddi song chung khdng thi keo dii, muc dich 
cua hdn nhan khdng dgt dugc thi Tda in 
quyit dinh cho ly hdn. Quy dinh nhu viy da 
bio dim sy thing nhit ci vi Iy luin vi thyc 
tidn ip dyng. 

- Ly hon vd cdn etc ly hon theo Lugt Hon 
nhdn vd gia dinh Vipt Nam ndm 2014: 

Tren eg sd ki thira vi phit triin cic 
nguyen tic ca bin ciia chi d$ HN&GD ttong 
cac van bin Lugt HN&GD nam 1986,2000, 
Luit HN&GD nam 2014 tiip tyc ghi nh|ln 
vi bio hg quyin ty do hdn nhin ciia ci nhin, 
ttong dd cd quyen ty do ly hdn ciia vg 
chong. Tuy nhidn, Lugt HN&GD nam 2014 
da md r0ng phgm vi ngudi cd quyin yeu ciu 
ly hdn. Theo quy dinh ciia Luit, ttong trudng 
hgp mgt ben vg, chong do bi bfnh tam than 
hoac mac bfnh khic mi khdng thi nhgn 
thiic, lim chii dugc hinh vi ciia minh (bi mit 
nang lyc hanh vi din sy), dong thdi la ngn 
nhan cua bgo lyc gia dinh do chong, vg ciia 
hg giy ra lim inh hudng nghidm ttgng ddn 
tinh mgng, siic khde, tinh than cua hg thi 
cha, mg, ngudi than thich khic cung cd 
quyin ydu ciu ly hdn'^. Quy dinh niy xuit 
phit til thyc tien ddi sing xa hgi vi HN&GD 
nhim bao vf quyin, Igi ich hgp phip ciia vg, 
chdng la ngudi mat nang lyc hinh vi din sy 
vi la ngn nhan cua bgo lyc gia dinh. 

v i can cii Iy hdn, khic vdi Lu^t 
HN&GD nim 2000, Lu^t HN&GD nam 
2014 khdng quy dinh vi can cir Iy hdn, mi 
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quy dinh hai trudng hgp Iy hdn: Vg chdng 
thuan tinh ly hdn ^ ieu 55) va mdt bdn vg, 
chong yeu cau ly hdn (Dieu 56). Dieu nay da 
din den hai each hieu khic nhau ve ndi dung 
cua can cii ly hdn. 

- Cdch hieu thir nhdt: Trudng hgp hai vg 
chdng thuin tmh ly hdn, ndu xet thiy hai bdn 
thgt su ty nguyfn ly hdn vi da thda thugn 
dugc ve vifc chia tai sin, vifc ttdng nom, 
nudi dudng, cham sdc, giio dye con ttdn ca 
sd bio dim quydn lgi chinh ding ciia vg vi 
con thi Tda in cdng nhin thugn tinh ly hdn; 
niu khdng thda thuin dugc hoac cd thda 
thuin nhung khdng bio dim quyin lgi chinh 
ding ciia vg vi con thi Tda in giii quyit vifc 
ly hdn'^. Nhu viy, theo cich hiiu nay, ttong 
trudng hgp vg chong thuin tinh ly hdn, Tda 
an khdng cin phii xem xet, dinh gii giiia vg 
chong cd miu thuan hay khdng; tinh ttang 
vg chong da ttam ttgng hay chua; muc dich 
cua hdn nhin cd dat dugc hay khdng, mi chi 
cin xem xet vi thay rang, vg chdng diu thuc 
sy ty nguyfn xin thuin tinh ly hdn; khdng bi 
cudng ep, khdng hi lua ddi; vg ching da 
thda thuin dugc vdi nhau vi tii sin vi vifc 
giao con chua thanh nien cho mgt ben nudi 
dudng, cham sdc, giao due; quyin lgi chinh 
ding cua vg vi con dugc bio dim thi Tda in 
cdng nhgn thugn tinh Iy hdn vi ghi nhan sy 
thda thugn giira hai vg chdng vi tii sin vi 
con chung. Nghia Ii, di giai quyit thugn tmh 
Iy hdn, can phii cd hai diiu kien cin va dii: 
(1) y chi thyc su ty nguyfn thuin tmh Iy hdn 
cua vg chdng vi (2) sy thda thuin vd phin 
chia tii sin chung vi thda thuin vi vifc 
cham sdc, nudi dudng, giio dye con chung 
chua thinh nidn. 

Chung tdi cho rang, cich hiiu nhu vay 

14 Xem: Khoan 2 Dilu 51 Luit Hon nhin vi gia dkh nim 2014. 
15 Xem; Dilu 55 Luit Hon nhin vi gia dinh nam 2014. 
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la khdng dimg vdi tinh than ciia dieu luat vi 
thyc tien giii quyet thuan tinh ly hdn d nudc 
ta. Can hidu ring, giii quyet ly hdn ndi 
chung, thuin tinh ly hdn giiia vg chdng 
khdng chi bio dim lgi ich ridng tu ciia ci 
nhin vg, chdng; ma cdn cd ca lgi ich cua gia 
dinh, cua xa hgi. Die bidt, vd thii tuc td tyng, 
td trudc din nay, theo quy dinh cua phip luit 
td tung din sy Viet Nam, khi giii quyet ly 
hdn (ci trudng hgp thugn tinh ly hdn va ly 
hdn theo ydu ciu ciia mgt bdn vg, chdng) thi 
Tda in ddu phii tien hinh thu tyc hda giai 
nham giii quyet miu thuan, xung dot giiia 
vg chdng dd doin ty gia dinh. Didu 89 Luit 
HN&GD nam 2000 da quy dinh can cii cho 
ly hdn dugc ip dung ddi vdi ci hai trudng 
hgp ly hdn theo lugt dinh (thuan tinh Iy hdn 
va ly hdn theo yeu ciu cua mdt ben vg, 
ching). Dieu dd cho thiy, y chi thuc su ty 
nguyfn ly hdn cua vg chdng khdng phii li 
mdt can cii ly hdn rieng bift. 

- Cdch hieu thic hai: Cd ba can cii ly hdn 
theo ydu ciu cua mgt bdn vg, chong, cy thd 
la: 

+ Neu cd can cii vd vifc vg, chdng cd 
hanh vi bao lyc gia dinh hoac vi phgm 
nghiem ttgng quydn, nghia vy cua vg, ching 
lim cho hdn nhin lim vao tmh ttang ttim 
ttgng, ddi sdng chung khdng thd keo dii, 
myc dich ciia hdn nhin khdng dgt dugc; 

+ Trong trudng hgp vg hoac chdng ciia 
ngudi hi Tda in tuydn bd mat tich ydu ciu 
ly hdn thi Tda in giai quydt cho ly hdn; 

+ Tda in giii quyet cho ly hdn niu cd 
can cd vi vifc chdng, vg cd hinh vi bao lyc 
gia dinh lim inh hudng nghidm ttgng din 
tmh mang, sice khde, tinh thin ciia ngudi kia. 

Cich hieu niy ciing khdng dung vdi tinh 
thin cua dieu luat. Bdi le, quy dinh vi ndi 
dung ciia cin cir ly hdn tu Lugt HN&GD 
nam 1959 ddn nay ddu hoin toin khdng dya 

ttdn CO sd "ldi" cua vg, chdng mi dya vio 
bin chit ciia quan hf hdn nhan da tan vd. 
Trong mgi trudng hgp ly hdn, neu hda giii 
khdng thanh va niu xet thiy tinh ttang vg 
chdng ttam ttgng, ddi sdng chung khdng the 
keo dii, myc dich cua hdn nhin khdng dat 
dugc thi Tda an mdi dugc giai quydt cho ly 
hdn. Vin dd giii quydt cho vg chdng Iy hdn 
chi li vifc Tda an ghi bien bin cdng nhin 
mdt quan he hdn nhan da "chdt"; hdn nhan 
"tu nd" da bi phi vd roi. 

Trudc day, Nghj quyit si 02/2000/NQ-
HDTP ngiy 23/12/2000 ciia Hgi ddng Uiim 
phin Tda in nhin din tdi cao (HDTP-
TANDTC) da hudng din ve xic dinh, ap 
dyng cin cii ly hdn theo Lugt HN&GD nam 
2000, nhu sau: 

"Can cii cho Iy hdn: 
a. Theo quy dinh tai khoin 1 Diiu 89 thi 

Toi in quydt dinh cho ly hdn niu xet thiy 
tinh ttang ttim ttgng, ddi song chung khdng 
the keo dii dugc, myc dich ciia hdn nhin 
khdng dgt dugc. 

a. 1. Dugc coi li tinh ttgng cua vg chdng 
trim ttgng khi: 

- Vg, chdng khdng thuang ydu, quy 
ttgng, cham sdc, giiip do nhau nhu ngudi 
nio chi bidt bdn phan ngudi do, bd mgc 
ngudi vg hoac ngudi chong mudn sdng ra 
sao thi sing, da dugc ba con thin thich ciia 
hg hoac ca quan, td chiic, nhac nhd, hda giii 
nhidu Ian. 

- Vg hoge chdng ludn cd hanh vi ngugc 
dai, hinh hg nhau, nhu tiiudng xuydn dinh 
dap, hoac cd hinh vi khac xiic phgm ddn 
danh dy, nhin phim vi uy tin ciia nhau, da 
dugc bi con thin thich cua hg hoge co quan, 
t i chuc, doin thd nhic nhd, hoa giii nhieu 
lin. 

- Vg chdng khdng chung ±uy vdi nhau 
nhu cd quan hf ngogi tinh, da dugc ngudi vg 
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hoac ngudi chdng hoac ba con thin thich ciia 
hg hoac ca quan, td chiic, nhic nhd, khuydn 
bio nhung van tiep tuc cd quan hf ngogi 
thih; 

a.2. Dd cd ca sd nhan dinh ddi sing 
chung ciia vg chdng khdng thi keo dii dugc, 
phii can cii vao tinh ttang hifn tai cua vg 
chdng da den mdc trim ttgng nhu hudng din 
tgi diem a. 1 myc 8. Ndu thyc ti cho thiy da 
dugc nhac nhd, hoa giii nhidu lin, nhung 
van tiep tyc cd quan he ngogi tinh hoac vin 
tidp tyc sdng ly than, bd mac nhau hoac vin 
tiep tuc cd hinh vi ngugc dai binh hg, xiic 
phgm nhau, thi cd can cii de nhgn dinh rang 
ddi sdng chung cua vg chdng khdng the keo 
dai dugc. 

a.3. Muc dich ciia hdn nhan khdng dat 
dugc li khdng cd tinh nghia vg chdng; 
khdng binh ding ve ngbia vy vi quyen giiia 
vg, chdng; khdng tdn ttgng danh dy, nhin 
phim, uy tin cua vg, chdng; khdng tdn ttgng 
quyin ty do tin ngudng, tdn giio ciia vg, 
chong; khdng giup dd, tao diiu kifn cho 
nhau phit trien mgi mat...". 
5. Kiin nghi hoin thifn phip lugt vl can 
CV! ly hon theo Luit Hon nhan vi gia diinh 
nam 2014 

Sau han 05 nam thi hinh vi ap dung 
Luat HN&GD nim 2014, nghi <Jinh ciia 
Chuih phu quy dinh chi tiit thi hinh Lugt 
HN&GD nam 2014'^ Thdng tu lidn tjch sd 
01/2016/TTLT ngiy 06/01/2016 ciia 
TANDTC - VKSNDTC - BTP hudng din ip 
dung mdt si diiu cua Luit HN&GD nam 
2014 diu khdng quy dinh chi tidt hoic 
hudng din ip dyng vi ngi dung can cd ly 

THUC TIEN PHAP LUAT 

hdn.Trong khi dd, thuc tien giii quyet cac vu 
vide Iy hdn d nudc ta nhiing nam qua cho 
thiy, thyc ttang ly hdn phdc tgp, si lugng 
cic vu viec ly hdn hing nam ngay cang tang 
cao; ly hdn vdi nhiiu nguyen nhin, ly do 
khic nhau. Tuy nhidn, vifc xet xir ly hdn tai 
cic Tda an lgi thiiu thing nhit. Tmh trang 
nay din din hf qui: Cd vu vifc vg ching da 
cd mau thuan siu sac, tinh cam ydu thuong 
gin bd da hit, vg ching khdng thi ciing 
chung sing, myc dich hdn nhan da khdng 
thi dat dugc nhung Tda in lgi khdng quydt 
dinh, giii quydt cho ly hdn; cd vu vifc ydu 
cau ly hdn do vg, chdng chi vi ty ii, si difn, 
midn cudng xin ly hdn, hdn nhin chua ddn 
mdc cin phii chim diit thi Tda in lgi vgi 
ving giii quydt cho ly hdn da inh hudng ddn 
quyin, lgi ich hgp phip cua duang su, cua 
vg chdng, 

Di khic phyc bit cap ndu ttdn, chimg tdi 
cho ring, cin sua ddi Luat HN&GD nam 
2014 theo hudng bd sung quy dinh ve can 
cii di Tda in giii quyet iy hdn nhu quy dinh 
ciia Diiu 89 Luit HN&GD nam 2000. Theo 
dd, Didu 89 Luit HN&GD nam 2000 da quy 
dinh vdi ndi dung thing nhit vi can cii ly 
hdn cho cic trudng hgp ly hdn do lugt dinh 
(thuin tinh ly hdn va !y hdn theo ydu ciu ciia 
mgt ben vg, ching). "Cin cir cho ly hdn: 
Tda an xem xet ydu cau ly hdn, neu xet thay 
tinh ttgng ttim ttgng, ddi sdng chung khdng 
thd kdo dii, myc dich ciia hdn nhan khdng 
dgt dugc thi Tda an quydt dinh cho ly hdn. 
Trudng hgp vg hoac chdng ciia ngudi bi Tda 
in tuydn bd mit tich xin ly hdn thi Tda an 
giii quydt cho ly hdn" • 

16 Xem: Nghi dinh si 126/2014/ND-CP ngiy 31/12/2014 ciia Chinh phii; Nghj djnh s6 10/20I5/ND-CP ngai 
28/01/2015 ciia Chinh phu. 
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la khdng diing vdi tinh thin cua didu luit va 
thyc tiin giii quyit thuan tinh ly hdn d nudc 
ta. Cin hidu rang, giii quyet ly hdn ndi 
chung, thuan tmh ly hdn giiia vg chdng 
khdng chi bao dam lgi ich rieng tu cua ci 
nhin vg, chdng; ma cdn cd ci lgi ich ciia gia 
dinh, cua xa hgi. Dge bidt, ve thu tyc td tyng, 
tu trudc din nay, theo quy dinh cua phip luit 
td tyng din sy Vift Nam, khi giai quyet ly 
hdn (ci trudng hgp thuin tinh Iy hdn vi ly 
hdn theo yeu ciu ciia mgt bdn vg, chdng) thi 
Tda an deu phii tidn hinh thu tuc hda giai 
nham giii quydt miu thuin, xung dot giua 
vg chdng dd doin tu gia dinh. Didu 89 Luit 
HN&GD nam 2000 da quy dinh can cii cho 
ly hdn dugc ip dyng dii vdi ci hai trudng 
hgp ly hdn theo luat dinh (thyan tinh ly hdn 
va ly hdn theo ydu cau cua mdt bdn vg, 
chdng). Didu do cho thiy, y chi thuc sy ty 
nguyfn ly hdn cua vg chdng khdng phii li 
mgt can cii ly hdn ridng bidt. 

- Cdch hieu thic hai: Cd ba can cii ly hdn 
theo ydu cau ciia mdt ben vg, chdng, cy thd 
li: 

+ Niu cd cin cii ve vifc vg, chdng cd 
hinh vi bgo luc gia dinh hoac vi phgm 
nghiem ttgng quydn, nghTa vy ciia vg, chdng 
lim cho hdn nhan Iam vio tinh ttgng ttim 
ttgng, ddi song chung khdng thd keo dii, 
myc dich ciia hdn nhan khdng dgt dugc; 

+ Trong trudng hgp vg hoge chdng cua 
ngudi bi Tda an tuyen bd mat tich ydu ciu 
ly hdn thi Tda in giii quydt cho Iy hdn; 

+ Tda an giii quyet cho ly hdn ndu cd 
can cii vd vifc chdng, vg cd hinh vi bao lyc 
gia dinh lam inh hudng nghiera ttgng din 
tinh mgng, siic khde, tinh thin cua ngudi kia. 

Cich hieu niy citng khdng dung vai tmh 
thin cua didu luat. Bdi le, quy dinh vd ndi 
dung ciia can cir ly hdn tu Lugt HN&GD 
nam 1959 ddn nay ddu hoan toan khdng dua 
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^^ L A P PHAP_ys6l1 (411).T6/2020 

ttdn CO sd "ldi" cua vg, chdng mi dya vio 
bin chat ciia quan hf hdn nhan da tan vd. 
Trong mgi trudng hgp Iy hdn, neu hda giii 
khdng thinh va niu xet thiy tinh ttang vg 
chdng trim ttgng, ddi sdng chung khdng the 
keo dii, muc dich cua hdn nhin khdng dgt 
dugc thi Tda in mdi dugc giii quyit cho ly 
hdn. Vin di giii quydt cho vg chdng ly hdn 
chi la vifc Tda in ghi bidn bin cdng nhin 
mgt quan hf hdn nhin da "chet"; hdn nhin 
"tu nd" da bi phi vd rdi. 

Trudc diy, Nghi quy^t si 02/2000/NQ-
HDTP ngiy 23/12/2000 ciia Hgi ddng tiiam 
phan Tda in nhin dan tdi cao (HDTP-
TANDTC) da hudng dan vi xac dinh, ap 
dung can cii ly hdn theo Lugt HN&GD nam 
2000, nhu sau: 

"Cin cii cho ly hdn: 
a. Theo quy djnh tgi khoin 1 Dieu 89 thi 

Toi in quyet dinh cho ly hdn ndu xet thay 
tinh ttgng ttam ttgng, ddi sdng chung khdng 
thd keo dai dugc, myc dich cua hdn nhan 
khdng dgt dugc. 

a. 1. Dugc coi li tinh ttgng ciia vg ching 
ttam ttgng khi: 

- Vg, chdng khdng thuang ydu, quy" 
ttgng, cham sdc, giiip dd nhau nhu ngudi 
nio chi bidt bdn phan ngudi dd, bd mgc 
ngudi vg hoge ngudi chdng mudn sdng ra 
sao thi sdng, da dugc ba con than thich ciia 
hg hoge ca quan, td chde, nhic nhd, hda giii 
nhidu lan. 

- Vg hoge chdng ludn cd hinh vi ngugc 
dai, hinh hg nhau, nhu thudng xuydn danh 
dap, hoac cd hinh vi khic xiic pham den 
danh dy, nhan phim vi uy tin ciia nhau, di 
dugc bi con than thich cua hg hoge co quan, 
td chiic, doin thi nhic nhd, hoi giii nhieu 
lan. 

- Vg ching khdng chung tiiuy vdi nhau 
nhu cd quan he ngoai tinh, di dugc ngudi vg 



hoge ngudi chdng hoac bi con than thich cua 
hg hoac ca quan, t i chiic, nhic nhd, khuyen 
bao nhung van tidp tyc cd quan he ngogi 
tinh; 

a.2. De cd ca sd nhgn dinh ddi sdng 
chung ciia vg chdng khdng thi keo dii dugc, 
phii can cu vio tinh ttang hifn tai ciia vg 
chong da ddn miic ttim ttgng nhu hudng din 
tgi diira a.l myc 8. Niu thyc ti cho thay da 
dugc nhac nhd, hoa giii nhiiu lan, nhung 
vin tiip tuc cd quan he ngogi tinh hoac van 
tidp tyc song ly than, bd mac nhau hoic vin 
tidp tuc cd hinh vi ngugc dai hinh hg, xiic 
phgm nhau, thi cd can cii dd nhgn dinh rang 
ddi sdng chung cua vg chdng khdng the keo 
dii dugc. 

a.3. Myc dich cua hdn nhin khdng dgt 
dugc li khdng cd tmh nghia vg chdng; 
khdng binh dang vd nghia vy va quyin giiia 
vg, chong; khdng tdn ttgng danh dy, nhin 
phim, uy tin ciia vg, chdng; khdng tdn ttgng 
quyin ty do tin ngudng, tdn giio ciia vg, 
chdng; khdng giup dd, tgo didu kidn cho 
nhau phat trien mgi mat..." 
5. Kiln nghi hoan thifn phip lugt vl can 
CIJ Iy hdn theo Luat Hdn nhan vi gia dinh 
nam 2014 

Sau han 05 nam thi hinh vi ip dyng 
Luit HN&GD nara 2014, nghi dinh cua 
Chinh phu quy dinh chi tiit thi hinh Luat 
HN&GD nam 2014'^ Thdng hi lidn tich sd 
01/2016/TTLT ngiy 06/01/2016 ^ cua 
TANDTC - VKSNDTC - BTP hudng din ip 
dyng mdt sd diiu ciia Luit HN&GD nam 
2014 ddu khdng quy dinh chi tiit hoac 
hudng dan ap dyng vd ngi dung can cii ly 

THUC TIEN PHAP LUAT 

hdn.Trong khi dd, thuc tien giii quydt cic vu 
vide ly hdn d nudc ta nhiing nam qua cho 
thiy, thyc ttgng ty hdn phiic tap, si lugng 
cac vu vide ly hdn hing nim ngiy cing tang 
cao; ly hdn vdi nhieu nguydn nhin, ly do 
khac nhau. Tuy nhidn, vide xet xu ly hdn tgi 
cic Tda in lgi thidu thdng nhat. Tmh ttang 
niy dan den he qui: Cd vu viec vg chdng da 
cd mau thuan sau sac, tinh cim ydu thuang 
gan bd da hit, vg chdng khdng the cung 
chung sdng, myc dich hdn nhan da khdng 
the dgt dugc nhung Tda in lgi khdng quydt 
dinh, giii quyet cho ly hdn; cd vy vide yeu 
cau ly hdn do vg, chdng chi vi ty ii, si difn, 
mien cudng xin ly hdn, hdn nhan chua ddn 
muc cin phii cham dut thi Tda in lgi vgi 
ving giii quydt cho ly bdn da inh hudng ddn 
quydn, lgi ich hgp phap ciia duang sy, ciia 
vg chdng, 

Di khic phyc bit cap ndu ttdn, chimg tdi 
cho rang, cin sua ddi Luit HN&GD nam 
2014 theo hudng bd sung quy dinh vd cin 
cii dk Tda in giii quyet ly hdn nhu quy dinh 
ciia Diiu 89 Lugt HN&GD nim 2000. Theo 
dd, Didu 89 Luit HN&GD nam 2000 da quy 
dinh vdi ngi dung thdng nhat ve cin cii ly 
hdn cho cic trudng hgp ly hdn do lugt dinh 
(thugn tmh ly hdn vi ly hdn theo ydu cau cua 
mgt bdn vg, ching). "Can cî  cho ly hdn: 
Tda an xera xet ydu cau ly hdn, neu xet thay 
tinh ttgng ttim ttgng, ddi sdng chung khdng 
thi keo dii, myc dich ciia hdn nhan khdng 
dgt dugc thi Tda in quydt dinh cho ly hdn. 
Trudng hgp vg hoge chdng cua ngudi bi Tda 
in tuydn bd mit tich xm Iy hdn thi Tda in 
giai quyet cho ly bdn" • 

16 Xem: Nghi 4inh s6 126/2014/ND-CP ngiy 31/12/2014 ciia Chinh phu; Nghj dinh s6 10/2015/ND-CP ngai 
28/01/2015 ciia Chinh phu. 
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