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Tom tdt: 
An phi dan sy Id khoan tiln md duong su trong vy dn c6 nghia 
vy phdi nop vao ngan sdch nhd nuoc theo quyet djiJi ciia T6a dn. 
An phi dan sy hi?n nay du^c quy dinh trong Bp ludt T6 n^g ddn 
sy nam 2015 va Nghi quylt s6 326/2016/UBTVQH14 ngdy 30 
thdng 12 nam 2016 cua Uy ban Thucmg vy Quoc h6i quy djnh 
ve miic thu, mien, gidm, thu, nop, quan ]<f vd sur dyng an phi vd 
16 phi Toa dn (Nghi quyet sd 326). Trong pham vi bdi viet nay, 
tac gid de cap den mgt so quy dinh ve an phi dan sy cdn luu y va 
mpt so vudng mac trong thyc tiln hi$n nay. 

Abstract: 
Fees for the civil court is the amoimt of money paid by the 
involving parties in the law case to the state budget under a 
court's decision. The current fees for the civil court are 
prescribed in the Civil Procedure Code of 2015 and the 
Resolution No. 326/2016/UBTVQH14 of December 30,2016 of 
the National Assembly Standing Committee on the norms of fees 
and charges for civil courts, exemption, reduction, receipt, 
management and utilization (Resolution No. 326). Within the 
scope of this article, the author mentions a number of provisions 
on fees for civil courts and issues arising in the current practices. 

1. Mft so quy dinh can liru f vk an phi 
dan svt 

1.1. Phdn logi dn phi ddn su 
Cdn cu vdo timg logi vix dn 

Theo quy djnh cua didm b khoan 1 Didu 
3 Nghi quyet sd 326, an phi dan su gdm cd 
cdc loai dn phi gidi quyet tranh chap vd dan 
sv, hdn nhdn vd gia dinh, kinh doanh, 
thuang mai, lao dfng. Ngoai ra, an phi dan 
sv cdn duoc tinh trong trudng hgrp Tda dn 
gidi quyet cd phdn dan sv trong vv dn hinh 
sv (khodn 1 Dieu 21 Nghi quydt sd 326). 
Mdc dn phi Tda an dugfc quy dinh tai Danh 
rave an phi. If phi Tda dn ban hanh kem theo 
Nghi quyet sd 326. 

Can cu vdo gid nggch 

An phi dan sv chia thdnh an phi ddn sv 
cd gid ngach vd dn phi ddn sv khdng gid 
ngach. Khodn 2 va 3 Didu 24 Nghi quydt sd 
326 quy dinh nhu sau: 

- Vv dn ddn su khdng cd gia ngach la vu 
dn md trong dd ydu cdu cua duong sv khdng 
phdi Id mdt sd tidn hoac khdng the xdc dinh 
dugfc gia tri bang mot sd tidn cv thd. 

Vi dv nhu: Tranh chap vd ly hdn, tranh 
chdp vd cdp dudng nudi con, tranh chap ve ddi 
tdi sdn cho muon, cho d nhd; tranh chdp vd 
quyen sd hihi tdi sdn va tranh chap vd quydn 
sd dvng dat ma Tda dn khdng xem xet gia tri, 
chi xem xet quydn sd huu tai sdn vd tranh chdp 
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ve quydn su dung ddt; trudng hop mft ben ydu 
cau cdng nhdn hop ddng mua bdn tdi san, 
chuydn nhuong quydn su dung ddt vd mft bdn 
ydu cau tuydn bd hop ddng mua bdn tai sdn, 
chuydn nhugng quydn su dvng dat vd hifu vd 
ddu khdng cd ydu cdu gi khdc... 

- Vv an dan su cd gia ngach la vu dn md 
trong do ydu cdu cua duong sv Id mft sd tidn 
hoac la tdi sdn cd the xac dinh dvgfc bdng 
mot sd tien cv thd. 

Vi dv, tranh chap vd cdc loai hgp ddng, 
tranh chdp vd chia tdi sdn chung, tranh chap 
vd chia thira kd, tranh chap vd bdi thudng 
thift h^i tdi san, tranh chdp vd quydn sd hihi 
tai sdn va tranh chap vd quydn sir dvng ddt 
ma Tda an phai xdc dinh gid tri cua tdi sdn 
ho|ic xdc dinh quydn sd hihi quydn sd dvng 
ddt theo phdn, tranh chap hgp ddng mua bdn 
tdi sdn, chuydn nhugng quydn su duag dit, 
mft bdn ydu cau trd lai tidn, d t̂ cgc vd phat 
coc, mft bdn chdp nhdn tra so tidn cgc da 
nhfn vd khdng chdp nhdn phat cgc... 

Nhu vdy, didm khdc bift giua vv dn ddn 
sv cd gid ngach va vv an dan sv khdng cd 
gid ng£ich la trong vu dn dan sv cd gid ngach 
thi ydu cau cua dudng sv la tidn, cdn trong 
vv dn dan sv khdng cd gia ngach thi duong 
sv khdng cd ydu cdu Id tidn. 

Theo trinh tugidi quyet vu dn 
An phi dan su gdm dn phi dan sv so 

tham vd dn phi ddn sv phuc tham theo quy 
dinh tgi cdc didm a, b, c khodn 1 Didu 24 
Nghi quydt sd 326. 

1.2. Mpt so quy dfnh ngo^i Ip ve nghia 
Vfl chfu dn phi ddn s^ 

Vd nguydn tac, nghia vu chiu dn phi ddn 
sv so tham, phuc thdm dugc thvc hifn theo 
quy dinh cua Didu 147 Bf lu|t Td tvng dan 
sv nam 2015 (BLTTDS ndm 2015) vd cdc 
Didu 26 va 29 Nghi quydt sd 326. Tuy nhidn, 
nghia vv ddn sv so tham van cd mft sd 
tnrdng hgp dvgc xem nhu Id ngoai Id can 
phdi luu y nhu sau: 

- Truang hpp thu nhdt: trudc khi md 
lifc I NGHltN Cin j 
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phidn tda, ducmg sv, bi cdo thda 
thuan dugc vdi nhau vd vifc bdi thudng thidt 
hai vd dd nghi Tda dn ghi nhan vifc bdi 
thudng thift h^ thi hg khdng pbdi chiu dn 
phi ddn sv so tham (didm f khodn 1 Didu 23 
Nghi quydt sd 326). 

- Truang hgp thir hai: duong sv tv thda 
thuan phan chia tai san chung cua vg chdng 
vd ydu edu Tda dn ghi nhdn trong bdn 
an, quydt dinh trudc khi Tda an tidn hdnh 
hda gidi thi duong sv khdng phdi chiu dn phi 
dan sv so tham ddi vdi vifc phan chia tdi sdn 
chung (didm d khodn 5 Dieu 27 Nghj quydt 
326). 

- Tru&ng hgp thir ba: Tda dn da tidn 
hdnh hda giai; tgi phidn hda gidi, duong sv 
khdng thda thudn vifc phdn chia tdi sdn 
ehung cua vg chdng nhimg ddn trudc khi md 
phidn tda cdc bdn duong sv tv thda thugn 
phan chia tai san ehung eua vg, chdng vd ydu 
cau Tda dn ghi nhan trong bdn an, quydt dinh 
thi dugc xem la cdc bdn duong sv thda thuan 
dugc vdi nhau vd vifc gidi quydt vv dn trong 
trudng hgp Tda dn hda giai trudc khi md 
phidn tda va phdi chiu 50% mdc dn phi ddn 
sv sa tham tucmg ung vdi gia tri phan tai sdn 
md ho dvgc chia (didm d khodn 5 Didu 27 
Nghi quydt sd 326). 

- Truang hgp thu tu: cac duong sv thda 
thudn dvgc vdi nhau vd muc cap dudng vd 
phuang thuc cdp duang trudc khi md phidn 
tda nhimg ed ydu cau Tda dn ghi nhfn trong 
bdn dn, quydt dinh thi ngudi cd nghia 
vu cdp dudng phdi chiu 50% muc dn phi ddn 
sv so thdm nhu ddi vdi trudng hgp vv dn ddn 
sv khdng cd gid ngach (didm b khodn 6 Didu 
27 Nghi quydt sd 326). 

1.3. Ve mien, gidm dn phi ddn sfr 
Ve truang hgp dugc mien dnphi ddn su 

sa thdm 
Theo quy dinh cua Didu 12 Nghi quydt 

sd 326, nhimg trudng hgp sau day dugc 
mien ngp tien dn phi: 

- Nguydn don Id ngudi lao dfng khdi 



kifn ddi tidn lucmg, trg cdp mdt vifc ldm, trg 
cap thdi vifc, bdo hidm xa hfi, tidn bdi 
thudng vd tai nan lao dgng, bfnh 
nghd nghifp; gidi quydt nhung vdn dd bdi 
tiiudng thidt hai hoge vi bi sa thai, chdm ddt 
hgp ddng lao dfng trdi phap lugt; 

- Nguydn dan Id ngudi ydu cdu bdi 
thudng vd tinh mang, siic khde, danh dv, 
nhan phdm, uy tin; 

- Duang su Id tre em; cd nhdn thudc hf 
ngheo, cdn ngheo; ngudi cao tudi; ngudi 
khuydt tat; ngudi cd cdng vdi cdch mgng; 
ddng bao ddn tfe thidu sd d cac xa cd didu 
kifn kinh te - xa hgi dge bift khd khan; thdn 
nhdn lift sT dugc ca quan nha nudc cd thdm 
quyen cap Giay chdng nhgn gia dinh lift si; 

- Tre em theo Lugt Tre em nam 2016 Id 
ngudi dudi 16 tu^i; 

- Ngudi cao tudi theo Lugt Ngudi cao 
tudi nam 2009 la ngudi td dd 60 tu6i trd ldn; 

Theo quy dinh eua khodn 1 Dilu 2 
Luat Ngudi khuyet tat nam 2010, "Ngudi 
khuydt tat Id ngudi bi khiim khuylt mft 
hoge nhidu bp phan ca thd hoac bi suy gidm 
chiie nang dugc bidu hifn dudi dang tgt 
khien cho lao dfng, sinh boat, hpc ^p gap 
khd khan". Didu 2 Nghi dinh 28/2012/ND-
CP hudng ddn Lugt ngudi khuydt tdt, chia 
khuydt t^t thdnh logi sau: 

(1) Khuyet tgt vdn dfng la tinh trgng 
gidm hoac mdt chiic nang cu dgng ddu, cd, 
chan, tay, than minh dan den han chd trong 
van dgng, di chuyen. 

(2) Khuydt tat nghe, ndi la tinh trgng 
gidm hoac mat chiic nang nghe, ndi hoac cd 
nghe va ndi, phdt dm thdnh tidng vd cdu rd 
rang din ddn han chd trong giao tidp, trao ddi 
thdng tin bang ldi ndi. 

(3) Khuydt tgt nhin Id tinh trang gidm 
hodc mdt khd ndng nhin va cdm nhdn dnh 
sdng, mau sac, hinh dnh, su vat trong dieu 
kifn dnh sang va mdi trudng binh thudng. 

(4) Khuydt tat than kinh, tam thdn la tinh 
trgng roi logn tri gidc, tri nhd, cdm xiic, kilm 
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soat hdnh vi, suy nghi va cd bidu hidn vdi 
nhung ldi ndi, hdnh dpng bat thudng. 

(5) Khuydt tat tri tuf la tinh trgng gidm 
hoge radt khd ndng nhdn thuc, tu duy bidu 
hifn bang vide chdm hoac khdng thd suy 
nghi, phan tich vd sv vdt, hifn tugng, giai 
quydt su vide. 

(6) Khuydt tgt khdc Id tinh trang giam 
hoge mdt nhimg chuc nang ca the khidn cho 
hoat dpng lao ddng, sinh hogt, hpc tap gap 
khd khan md khdng thudc 05 trudng hgp 
khuyet tdt ndu trdn. 

- Xa dac bift khd khan theo Quydt dinh 
cua Thu tudng Chinh phu. Hifn nay, Danh 
sdch xa dac bift khd khan dugc quy dinh tai 
Quydt dinh sd 900/QD-TTg ngdy 20/6/2017 
cua Thu tudng Chinh phu vd phd duyft Danh 
sdch thdn dac bift khd khan, xa bidn gidi, xa 
an todn khu vao difn ddu tu cua Chuang 
trinh 135 giai dogn 2017 - 2020. 

- Than nhdn Lift sT theo quy dinh tgi 
Didu 14 Phdp ldnh LTU dai Ngudi cd cdng 
vdi each mgng nam 2005 gdm: Cha de, me 
de; Vg hoac chdng; Con; Ngudi cd cdng 
nudi dudng khi lift sT cdn nhd. 

Ve truang hgp dugc gidm dnphi ddn su 
Theo quy dinh cua Dieu 13 Nghi quydt 

sd 326, trudng hgp sau day dugc giam nfp 
an phi: Ngudi gap sv kifn bdt khd khdng ddn 
ddn khdng cd du tdi san dd ngp an phi cd xdc 
nhdn cua Uy ban nhdn ddn cdp xa nai ngudi 
dd cu tru. Muc dn phi dugc Tda dn gidm la 
50% muc tam dn phi ma ngudi dd phdi nfp. 

Trinh tu, thd tuc mien, gidm dn phi ddn sif 
Theo cac quy dinh cua Didu 14,15 Nghi 

quydt sd 326, ngudi dd nghi dugc midn, 
gidm dn phi phdi cd don dd nghi nop cho Tda 
dn cd thdm quydn kem theo cdc tai lifu, 
chdng cu chdng minh thudc trudng hgp 
dugc midn, gidm. Don dd nghi mien, gidm 
dn phi phdi cd cdc ndi dung sau day: Ngay, 
thdng, nam lam don; Hg, ten, dia ehi cua 
ngudi lam dan; Ly do vd can cu dd nghi 
midn, gidm. 
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Thdm quydn midn, gidm an phi dugc 
quy dinh nhu sau: Thdm phan dugc Chdnh 
an Tda dn cap sa tham phdn cdng cd thdm 
quydn xet dan dd nghi midn, gidm tgm iing 
an phi phuc thdm. Trudc khi md phidn tda 
sa thdm hoac phuc thdm, Tham phdn dugc 
Chdnh an Tda dn phdn cdng gidi quyet vv dn 
cd tham quydn xet midn, gidm dn phi eho 
duong sv CO ydu can. Tgi phidn tda, Hfi 
ddng xet xu sa thdm hodc phuc thdm cd 
thdm quydn xet midn, gidm dn phi cho 
duang su cd ydu cdu khi ra bdn an, quydt 
djnh gidi quydt ndi dung vv an. Qay dinh vd 
vifc ngudi xin midn, gidm dn phi phdi ldm 
dan ydu cau la mdt didm mdi eua Nghi quydt 
so 326 so vdi cdc van bdn quy dinh vd dn 
phi. If phi Tda dn trudc ddy. 
2. Mft $6 bat cdp trong thuc tiln 

Trong qud trinh gidi quydt cde vu an ddn 
sv, van cdn nhung vudng mac lidn quan ddn 
vdn dd dn phi ddn su cdn dugc thdo gd nhu sau: 

2.L Vu&ng mdc ve tinh dn phi chia tdi 
sdn chung cua vg chdng trong trudfng hgp 
vg chong c6 nghia v^ tdi sdn doi v&i ngu&i 
khdc 

Didm e khodn 5 Didu 27 Nghi quydt sd 
326 quy dinh: "5. Ddi vdi vu dn hdn nhan vd 
gia dinh thi nghia vv chiu dn phi dan sv sa 
thdm dugc xdc dinh nhu sau:.... e) Trudng 
hgp cdc duang su cd tranh chap ve vifc chia 
tai sdn chung va nghia vv vd tai sdn chung 
ciia vg chdng, Tda dn tidn hanh hda gidi, cdc 
duong sv thong nhdt thda thufn dugc vd vifc 
phan chia mgt sd tdi sdn chung vd nghia w 
vd tai san chung, cdn mft so tdi sdn chung 
vd nghta vv vd tai sdn chimg khdng thda 
thu^ dugc thi cdc duong sv van phdi chju 
dn phi ddi vdi vifc chia todn bf tai san chung 
va nghta vv vd tdi sdn chung cua vg chdng". 

Quy dinh nay cd thd bidu nhu sau: 
Trudng hgp vg chong cd tranh chap vd vifc 
chia tai san chung va nghia vv vd tdi san 
chung cua vg chdng doi vdi ngudi khdc ma 
ndu vg chong khdng thda thugn duge hdt 
hfL [NGHliN cuu / 
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vifc phdn chia todn bd sd tdi sdn chung vd 
nghta vv vd tdi sdn chung ddi vdi ngudi khac 
thi hg phdi chiu dn plii ddi vdi vide chia toan 
bf tdi sdn chung vd nghta vv vd tdi sdn chung 
cua vg chong. Ddi vdi dn phi nghta vv tdi san 
chung cua vg chong ddi vdi ngudi khac thi 
da cd quy dinh ro rdng. Tuy nhidn, ddi vdi 
dn phi chia todn bf tdi sdn chung cua vg 
ehdng thi hifn cd hai each tinh khdc nhau. 

Cdch thir nhdt: Vg chdng chi chiu an phi 
ddn sv so thdm cd gid nggch tuong iing gid 
tri phdn tdi sdn ma hg thuc td duge hudng 
sau khi trir di nghia vu tai sdn eiia hg ddi vdi 
ngudi khdc. Bdi vi, khodn 2 Didu 147 cua 
BLTTDS nam 2015 quy djnh: 'Trudng hgp 
cdc duong sv khdng tv xac dinh dvgc phan 
tai sdn cua minh trong khdi tdi sdn chung va 
cd ydu cdu Tda dn gidi quydt chia tdi sdn 
chung dd thi moi dvong sv phdi chiu dn phi 
so thdm tuang dng vdi gid tri phan tdi san 
md hg dugc hudng". Cdch tinh ndy cung 
tuang tv nhu hudng dan trudc ddy cua Hfi 
ddng Thdm phdn Tda dn nhdn ddn tdi cao 
(TANDTC) tgi didm c khodn 3 Dieu 13 Nghi 
quylt s6 01/2012/NQ-HDTP ngdy 
13/6/2012 hudng dan dp dvng mft sd quy 
dinh cua phdp lugt vd an phi. If phi tda an, 
cv thd nhu sau: "3. Trudng hgp vg chong cd 
nghta vv vl tdi sdn doi vdi ngudi khdc va 
ngudi ndy cd ydu cau ddc lap, ydu cau vg 
chdng phdi thvc hifn nghta vv vd tdi san md 
Tda dn chap nhgn ydu cdu dfe lgp dd thi 
nghta vv chiu dn phi dan sv sa thdm nhu sau: 
c) Vg chdng phdi chju dn phi ddn sv sa tham 
doi vdi phin tdi sdn hg dvgc chia sau khi trir 
di gid tri ph4n tdi sdn md hp cd nghta vu ddi 
vdi ngudi cd yen cdu dfe lap". 

Cdch tinh thic hai: Vg chdng phdi chiu 
dn phi dan sv sa tham cd gia nggch tvong 
ling gid tri phan tai sdn ma hg dugc chia 
nhung khdng trir di nghia vv tdi sdn cua hg 
ddi vdi ngudi khdc. Bdi le, tranh chap chia 
tdi sdn chung cua vg chdng vd tranh chap 
nghta vv tdi sdn cua vg chdng ddi vdi ngudi 



khac Id hai quan hf phdp ludt khac nhau, bdn 
chat sv vifc khdc nhau. Khdng phdi luc ndo 
vg chdng cung dugc ehia tdi sdn nhu nhau 
vd cd nghta vu tai sdn ddi vdi ngudi khdc 
nhu nhau. Ndu tinh an phi chia tdi sdn chung 
cu vg chong sau khi trd di nghia vv tai sdn 
thi ed tnrdng hgp nghta vu tdi sdn nhidu han 
gid tri tdi sdn ma vg chdng dugc chia ndn vg 
chdng khdng phai chiu an phi chia tdi sdn 
chung cua vp chdng mac du hg dugc Tda dn 
chia tai san chung. 

Mft vudng mac khdc vd tinh an phi chia 
tdi san chung cua vg chdng trong trudng hgp 
vg chdng cd nghta vv tdi sdn ddi vdi ngudi 
khac, dd la trong trudng hgp vg chdng cd cd 
tranh chap vd vifc chia tdi san chung vd 
nghta vv vd tdi sdn chung cua vg chdng ddi 
vdi ngudi khdc nhung vg chdng tv thda 
thuan dugc vide phdn chia toan bf sd tdi sdn 
chung va nghta vu vd tdi sdn chung ddi vdi 
ngudi khdc thi hg phdi chiu dn phi dugc tinh 
nhu the ndo. Tda dn cd thd dp dimg quy dinh 
tgi didm e khodn 1 Didu 27 Nghi quydt sd 
326 hay khdng vd dp dvng cdch tmh ndo. 

2.2 Vu&ng mdc vi tinh dn phi trong 
tru&ng hgp duffng s{r chi thoa thupn dugc 
mpt so yeu cdu cua vu dn 

Thvc tidn hifn nay cho thay, cd nhung 
vv dn duang sv chi thda thuan dugc mgt 
hoge mft sd ydu cau ma khdng thda thuan 
dugc vifc giai quydt todn bf vv an. Neu dua 
vu dn ra xdt xii thi dn phi cho yeu cdu dvong 
sv da thda thuan dvgc trudc khi dua vv dn 
ra xet xu dugc tinh nhu thi ndo. 

Vi dv, trong vy an ly hdn, nguydn don va 
bj dan thda thugn dugc vifc ly hdn, trd ng 
chung cho ngudi cd ydu cau dfe lgp nhung 
khdng thda thudn duge vifc chia tdi sdn chung 
cua vg ch6ng. Trudng hgp ndy, dn phi ly hdn 
va dn phi ddi vdi nghta vv trd ng dvgc tinh 
nhu die nao? Can cir quy dinh cua phdp ludt 
hifn hdnh, cd thd hidu theo hai hudng sau: 

Thu nhdt, do cac duang su khdng thda 
tiiugn dugc vifc gidi quyet toan bg vv an ndn 
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Tda dn da dua vv an ra xet xu. Vi vdy, cdc 
duang sv phdi chiu todn bd dn phi theo quy 
dinh chtmg nhu cdc vv dn thdng thudng 
khdc. Cv thd la, nguydn dom phdi chiu dn phi 
ddn sv ddi vdi ydu cdu ly hdn; nguydn don 
vd bi dan mdi ngudi phdi chiu 50% dn phi 
theo quy dinh ddi vdi sd tidn phdi trd ng. 

Thu hai, vifc Tda an dua vu dn ra xet xir 
la do nguydn don va bi don khdng thda thugn 
dupc ydu cdu chia tdi sdn chung. Tuy nhidn, 
ddy la vu dn hdn nhdn va gia dmh ndn trong 
vv an cd nhieu ydu cau hodn toan dge lap vdi 
nhau. Trong dd, cd nhung ydu cau cde duong 
sv da thda thugn dugc trudc khi md phidn 
tda nhu ydu cdu ly hdn, ydu cdu thgc hidn 
nghta vv trd ng chung. Do dd, nguyen don 
va bi dan chi phdi chiu 50% dn phi dan sg 
ddi vdi ydu cau ly hdn vd 50% dn phi ddi vdi 
sd tidn phdi trd ng nhu trong trudng hgp hda 
gidi thdnh. 

Ve ydu eau ly hdn thi tgi Dieu 55 Ludt 
Hdn nhdn vd gia dinh nam 2014 quy dinh vd 
thuan tinh ly hdn nhu sau: "Trong trudng 
hgp vg ehdng cimg ydu cdu ly hdn, ndu xet 
thay hai bdn thgt sv tv nguyfn ly hdn vd da 
thda thudn vd vifc chia tdi sdn, vifc trdng 
nom, nudi dudng, cham sdc, gido dvc con 
trdn ca sd bdo ddm quyen lpi ehinh ddng cua 
vp vd con thi Tda an cdng nhgn thugn tinh ly 
hdn; ndu khdng thda thudn dugc hoge cd 
thda thugn nhung khdng bdo ddm quyin lgi 
chinh ddng cua vg vd con thi Tda dn gidi 
quydt vifc ly hdn". Cdng van so 
72/TANDTC-PC ngdy 11/4/2017 cua 
TANDTC cd npi dung hudng dan nhu sau: 
Theo quy dinh eua khodn 4 Dieu 147 
BLTTDS ndm 2015, "trong vu an ly hdn tiii 
nguydn don phdi chiu dn phi so tham, khdng 
phv thufe vdo vifc Tda an chdp nhgn hay 
khdng chdp nhan ydu cau cua nguydn don. 
Trudng hgp cd hai thugn tinh ly hdn thi mdi 
ben duang sv phdi chiu mft nua dn phi so 
thdm"; didm a khodn 5 Didu 27 Nghj quydt 
sd 326 quy dinh: "Nguydn dan phai chiu an 
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phi dan sv so tham trong vv an ly hdn khdng 
phu thugc vdo vifc Tda an chdp nhan hay 
khdng chap nhgn ydu cdu eua nguydn don. 
Trudng hgp thuan tinh ly hdn thi mdi bdn 
duong sv phdi chiu 50% miic dn phi". Quy 
dinh ciia khoan 4 Didu 147 BLTTDS nam 
2015 vd didm a khodn 5 Didu 27 Nghi quydt 
so 326 kl tiiua, giu nguydn quy dinh ciia 
khodn 4 Didu 131 BLTTDS nam 2004. Do 
khdng cd sv thay ddi vd nf i dung cua ludt, 
Hfi ddng Thdm phdn TANDTC chua cd 
hudng ddn khdc nen ddi vdi vu dn ly hdn md 
cdc bdn duang sv thuan tinh ly hdn thi dp 
duQg tuong tv hudng ddn tgi khodn 2 Didu 
16 Nghi quydt sd 01/2012/NQ-HDTP ngdy 
13-6-2012 cua Hfi dong Thdm phdn 
TANDTC hudng ddn dp dvng mft sd quy 
dinh cua phdp ludt ve dn phi, If phi Tda an. 
Cu thd, trong vv dn ly hdn md cdc bdn ducmg 
sv thugn tinh ly hdn theo quy dinh cua phdp 
lugt vd hdn nhdn vd gia dinh thi dugc xem Id 
cdc bdn duang su thda thudn dugc vdi nhau 
vd vifc giai quydt vu dn trong trudng hpp 
Tda dn tidn hdnh hda gidi trudc khi md phidn 
tda va cdc bdn duong su phdi chiu 50% mdc 
dn phi quy dinh (mdi bdn phai chiu 25% miic 
dn phi quy dinh)". Nhu vdy, mgc du bi don 
dong y ly hdn theo ydu eau cua nguydn dan; 
nguydn dan vd bi dan thda thudn dugc vifc 
trd ng chung nhung nguydn don va bi dan 
chua tiida thudn dugc vifc chia tdi san ehung 
ndn khdng eoi la thugn tinh ly hdn. Trong 
trudng hgp ndy, nguydn dgn phdi cluu an phi 
ddn sv (ddi vdi ydu cdu ly hdn). Ddi vdi yeu 
cdu frd ng cua ngudi cd quydn lgi, nghta vv 
lidn quan thi cdc duong su da thda thugn gidi 
quydt dugc tgi phidn hgp gidi. Vi vgy, nghta 
vv chiu dn phi cua nguydn dan va bi don doi 
vdi sd tidn phai trd np chi tinh Id 50% an phi 
nhu trudng hgp hda gidi thdnh. 

2.3 Vu&ng mdc vk tinh dn phi trong 
trir&ng hgp 6/ dffn trong v^ dn ly hon co 
yeu cdu chia tdi sdn 

Thvc tidn gidi quydt vy an hdn nhan vd 
gia dinh hifn nay cho thdy, cd trudng hgp 
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nguydn dgn khdng ydu cau chia tai sdn 
nhung bi don cd ydu cau chia tdi sdn. Ndu 
ydu cdu cua bi don khdng dugc Tda dn chap 
nhdn thi bi don cd phdi chiu dn phi khdng. 
Ndu hi dan phdi cluu an phi thi an piii Id bao 
nhidu. Van dd nay hifn nay van cdn cac each 
hidu khde nhau. 

Cdch hieu thir nhdt, khodn 5 Dieu 26 
Nghi quydt sd 326 quy dinh: "Bi dan ed ydu 
cdu phdn td phdi chiu an phi ddn sv so thdm 
ddi vdi phdn ydu cdu phdn td khdng dugc 
Tda an chdp nhgn"; didm b khodn 5 Didu 27 
Nghi quyet sd 326 cung quy dinh: "Cdc 
duong sv trong vv an hdn nhdn va gia dinh 
cd tranh chap vd vifc chia tai sdn chung cua 
vg ehdng thi ngodi vifc chiu an phi ddn sv 
so thdm quy dinh tai didm a khodn 1 Didu 
24 cua Nghi quydt ndy, cdn phdi chiu dn phi 
ddi vdi phdn tai sdn cd traiih chip nhu ddi 
vdi vv dn ddn sv cd gid ngach tuang iing vdi 
gid tri phan tdi san md hp dugc chia". Nhu 
vdy, ndu ydu cdu chia tdi sdn chung cua bi 
dan dugc Tda dn chdp nhdn thi bi don phdi 
chiu dn phi cd gid nggch tuang iing vdi gid 
tri phdn tdi sdn ma bi dan dupc cilia vd neu 
ydu cdu chia tdi sdn cua bi dan khdng dugc 
Tda dn chip nhdn thi bi dan phdi chiu an phi 
dan sv so thdm cd gid nggch, trir trudng hgp 
bi dan dugc miln hoac khdng phdi chiu an 
phi sa thim. Vifc bude bi dom phdi chiu an 
phi Id thvc hifn dung quy dinh vd nghta vv 
chiu dn phi dan sv so thdm dugc quy dinh 
tgi khodn 1 Didu 147 cua BLTTDS; do Id: 
"Duong sv phdi chiu an phi so tham ndu ydu 
edu cua hg khdng dugc Tda dn chap nhdn, 
trir trudng hgp dupe midn hoac khdng phdi 
cMu dn phi so thdm." 

Cdch hiiu thir hai, theo quy dinh cua 
didm b khoan 5 Didu 26 Nghi quydt sd 326, 
duong sv frong vv an hdn nhdn va gia dinh 
cd franh chdp vd vifc chia tdi sdn chung cua 
vg chdng phdi chiu an phi ddi vdi phin tdi 
sdn cd franh chap nhu ddi vdi vv dn ddn sg 
cd gid ngach tuang iing vdi gid tri phdn tdi 
sdn md hp dugc chia. Do dd, trudng hpp hi 



dgn cd ydu ciu chia tdi sdn chung nhung 
khdng dugc Tda dn chip nhdn thi bi dan 
khdng phai chiu dn phi. 

2.4. Vu&ng mdc ve tinh dn phi khi Toa 
dn cong nhdn sff thoa thugn cua duang su 

Ddi vdi mdt vu dn ddn su, tgi phidn hda 
gidi neu bi don ddng y thvc hifn nghta vu 
ddi vdi nguydn dan (vi dv bi dan dong y tea 
ng cho nguydn don) thi nguydn dan cd nghta 
vv phdo chiu dn phi dan sg khdng. Vdn dd 
ndy hifn nay ciing cdn each hidu khdc nhau. 

Cdch hieu thu nhdt, khodn 1 Didu 147 
BLTTDS nam 2015 quy dinh: "1 . Duang sv 
phdi chiu an phi sa thdm ndu ydu cdu cua hg 
khdng dugc Tda dn chap nhgn, trir trudng 
hgp dugc midn hoge khdng phdi chiu an phi 
so tham". Cv thd hda quy dinh nay, khodn 2 
Didu 26 Nghi quydt sd 326 quy dinh.- "2. Bi 
don phai chiu toan bp an phi dan sv so tham 
trong trudng hgp todn bp ydu cau cua 
nguydn dom dugc Tda dn chap nhgn". Do 
ydu cau cua nguydn dan dugc bi dan chap 
nhgn ndn bi dom phai Id ngudi phdi chiu todn 
bf (100%) an phi, ndu nguydn dan khdng cd 
thda thudn chiu an phi thay cho bi dom. 

Cdch hieu thir hai, quy dinh cua khoan 
I Didu 147 BLTTDS nam 2015, khodn 2 
Didu 26 Nghi quydt so 326 Id quy dinh 
chung, ndn vide van dvng quy dinh ndy vao 
trudng hpp cv thd vu an cd duong su thda 
thugn giai quyet dupc vu dn trudc khi md 
phidn tda dd budc bi dan chiu 100% dn phi 
la chua ehinh xac. Cu thd, tnrdng hgp cdc 
duong sv thda thudn vdi nhau vd vifc gidi 
quydt vv dn trudc khi md phidn tda thi an phi 
dugc tinh sau: 'Trudc khi md phien tda, Tda 
dn tidn hdnh hda gidi; ndu cdc duang sv thda 
thuan dugc vdi nhau vd vifc gidi quyet vv 
dn thi hp ehi phdi chiu 50% mdc an phi sa 
thim quy dinh tai khoan 1 va khoan 2 Didu 
nay (Khoan 3 Dieu 147 BLTTDS ndm 
2015J. Tuang tu, khodn 7 Dilu 26 Nghi 
quylt sd 326 quy dinh: "Cdc bdn ducmg 
sv thda thudn dugc vdi nhau vd vifc gidi 
quylt vv dn ttong trudng hgp Tda dn tidn 
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hdnh hda gidi ttudc khi md phidn tda thi phdi 
chiu 50% miic dn phi, kd cd ddi vdi cac vg 
an khdng cd gid nggch". Nhu vdy, cum tu 
"hg chi phdi chiu 50% muc dn phi sa thdm" 
hay "phdi chiu 50% muc dn phi, kd cd ddi 
vdi cdc vu dn khdng cd gid nggch" cdn dugc 
hidu Id "tdt cd cdc bdn duomg su, bao gdm 
nguyen dan, bi dan, ngudi cd quydn lpi, 
nghta vv lidn quan (ndu cd)" khi tham gia 
vao qua trinh thuang lugng, hda gidi ttanh 
chap frong vu an chu khdng phdi chi la mft 
bdn duong su cd nghta vv nao do. Bdi le, khi 
hda gidi, cdc duong sv cd quydn tv thuang 
lugng, thda thugn vdi nhau dd gidi quydt vv 
an, Tda an chi ldm nhifm vu trung gian vd 
Tda dn chi ra quydt dinh dd cdng sv thda 
thugn cua duong su ma khdng dua ra bdt ky 
quydt dinh mang tinh bat huge ndo (kd cd 
quydt dinh duomg sy nao phdi chiu an phi). 
Didu ndy thd hifn sg binh dang vd quydn vd 
nghta vg cua cdc duomg su khi tham gia td 
tvng. Vv dn cd hda giai thanh hay khdng Id 
do cdc duang sv tv thda thudn. Chi khi ndo 
ydu cdu ciia nguyen dom duge Tda dn chdp 
nhdn (tuc Id trong trudng hgp Tda dn gidi 
quydt vu dn tgi phidn tda va bang mft bdn 
dn) thi bi don mdi phdi cluu toan bg an phi. 
Do dd, nguydn don phdi chiu 25% dn phi 
nhu bi dan. 

Tuang tv nhu vdy, trudng hgp bi don 
chap nhan yeu cau cua nguydn dem. C îa hda 
giai, bi dan d6ng y chiu toan bf an phi 
nhung bi don tiiudc trudng hgp dugc miln 
dn phi thi bi don phdi chiu 25% dn phi ddn 
sv theo quy dinh. Ddy la phdn dn phi bi dan 
chiu tiiay cho nguydn don. Bdi vi, theo quy 
dinh cua khodn 5 Didu 147 BLTTDS nam 
2015, "Trong vv an cd duang sv dugc mien 
dn phi so thim thi duong sg khdc vdn phdi 
nop an phi so thdm ma minh phdi chiu theo 
quy dinh tgi cac khodn 1, 2, 3 vd 4 Dilu 
ndy". Ddng thdi, khodn 7 Didu 26 Nghi 
quydt sd 326 quy dinh: "Trudng hgp cdc 
duomg sv thda thudn mft bdn cluu todn bg 
dn phi bode mft phdn sd tien dn phi phdi nfp 
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ma bdn cluu todn bf dn phi hodc mdt phan 
so tidn an phi phai ngp thupc trudng hgp 
dupc mien nop tiln dn phi thi Tda an chi 
xem xet mien an phi ddi vdi phin md ngudi 
thugc trudng hpp dupc mien phdi chiu theo 
quy dinh, ciia Nghi quydt ndy. Phdn dn phi, 
If phi Tda dn md ngudi do nhgn nfp thay 
ngudi khdc thi khdng dugc mien ngp". Thvc 
tiln cd trudng hgp bi dan ddng y chiu toan 
bf dn phi, tuy nhidn, do bi dan thufe trudng 
hgp dugc miln dn phi ndn Tda dn da midn 
todn bd dn phi cho duong sg ttong vu dn la 
thuc hifn chua diing quy dinh cua phdp ludt, 
ldm that thodt ngan sdch nhd nudc. 

2.5. Vu&ng mdc tru&ng hgp duang sir 
thupc tru&ng hgp dirge mien, gidm dn phi 
nhtmg duang su khdng ldm dan yeu cau 
miin, gidm dn phi thi co dugc Toa dn xet 
miin gidm dnphi khdng 

Theo quy dinh cua Didu 14 Nghi quydt 
sd 326, ngudi tiiuf c tnrdng hpp duge mien, 
gidm dn phi phdi lam dom ydu cdu midn, 
gidm dn phi dd Tda an xem xet. Tuy itiiidn, 
vin dd dat ra Id, trudng hpp duong su thupc 
trudng hpp dugc mien, gidm dn phi nhung 
duomg sv khdng lam dan ydu ciu miln, 
gidm dn phi thi cd dupc Tda dn xdt mien 
gidm an phi khdng. Thvc td xet xu cua Tda 
dn hifn nay cho thiy cd hai cdch giai quyet 
van de nay. 

Cdch thir nhdt, mac dii duong sv khdng 
cd don xin mien an phi nhung thufe trudng 
hpp dupc midn tbi Thdm phdn dugc phdn 
cdng gidi quylt vv dn hoge Hfi ddng xet xu 
xdt mien, gidm dn phi cho duang sv, khdng 
dp dvng phdp luat mgt each qud mdy mdc va 
cung nhac. 

Cdch thu hai, ndu duang sg khdng cd 
dan xin miln, gidm dn phi thi Thdm phdn 
dugc phdn cdng giai quylt vg dn hoge Hfi 
ddng xdt xu khdng xet mien an phi cho hg. 

Chung tdi cho ring, quy dinh duong sg 
phdi ldm don xm mien, gidm dn phi Id mft 
quy dinh mdi ciia Nghi quydt sd 326 so vdi 
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cde quy dinh trudc day vl dn phi. If phi Tda 
dn. Vi vdy, Thdm phdn dugc phdn edng gidi 
quydt vu an, Hfi dong xet xu va duong sg can 
phdi tudn tbii va chip hdnh dung quy dinh ndy 
nham dam bdo sv thdng nhdt trong dp dgng 
phap luat va hgn chd sv tuy tidn trong dp dgng 
phap lugt. Dd vide mien, giam dn phi dugc 
thgc hifn diing quy dinh cua phdp lugt ddi hdi 
Thim phan khi dugc phdn edng gidi quydt vg 
dn phai giai thich cho tdt cd duang sg bidt vd 
cdc tnidng hgp dugc mien, gidm dn phi ciing 
nhu Id hudng ddn thu tgc hg phdi ldm dd xin 
mien, gidm an phi trudc khi tien hanh to ehiic 
pliidn hgp hda gidi hoge trude khi quydt djnh 
dua vg dn ra xet xir. 

2*6. Vu&ng mdc ve xdt miin dn phi ddi 
v&i duang s^ dang sinh song tgi thon, dp, 
khdm, phum, soc... (gpi chung Id thdn) d^e 
bipt kho khan md khdng phdi la xa c6 diiu 
kipn kinh te - xa hpi dge bipt khd khdn 

Theo quy dinh ciia Didu 12 Nghi quylt 
sd 326, mft frong nhumg tnrdng hpp dugc 
midn nfp tidn an phi la "dong bdo dan tgc 
thidu so d cac xa cd didu kifn kinh td-xa hfi 
dge bift khd khan". 

Hifn nay, Danh sach xa d|ic bift khd 
khan dupc quy dinh tgi Quyet dinh so 
900/QD-TTg ngdy 20/6/2017 eua Thii hrdng 
Chinh phu ve phd duyft danh sach thdn dge 
bift khd khan, xa bidn gidi, xa an todn khu 
vao difn dau tu ciia Chuang trinh 135 giai 
doan 2017-2020. 

Danh sdch thdn dac bift khd khdn hifn 
nay tiieo Quylt dinh 582/QD-TTg ngdy 
28/4/2017 eua Thu hrdng Chmh phu vd phe 
duyft danh sdch thdn ddc bift khd khan, xa 
khu vgc iii, khu vvc ii, khu vvc i thugc vdng 
ddn tfe thieu sd vd midn niii giai dogn 2016-
2020 vd Quyet dinh so 103/QD-TTg ngdy 
22/01/2019 cua Thu hrdng Chmh phu vd vifc 
phd duyft bd simg, dieu chinh va ddi tdn danh 
sdch thdn ddc bift khd khan, xa khu vgc m, 
khu vgc II, khu vgc I thufe viing ddn tfe 
thidu sd vd midn niii giai dogn 2016 - 2020. 



Tuy nhidn, frong trudng hgp duang sg 
la ddng bdo ddn tgc thidu sd sinh sdng d thdn 
dge bift khd khan nhung thdn ndy khdng 
thufe xa dge bift khd khan thi cd dvgc midn 
dn phi khdng. Trudng hpp ndy ciing dugc 
hieu theo hai each khdc nhau. 

Cdch hieu thu nhdt, Didu 12 Nghi quydt 
sd 326 da quy dinh ro ddng bdo dan tfe thidu 
sd d cdc xa cd dieu kifn kinh td - xa hgi dac 
bift khd khan thi mdi dugc mien dn phi ndn 
Tda dn se khdng mien dn phi cho duomg sg 
Id ddng bdo ddn tgc thieu s6 dang d thdn dge 
bift khd khan ndu thdn ndy khdng thufe xa 
dge bift khd khan. 

Cdch hieu thir hai, frong trudng hgp ndy 
cin phdi linh hogt vd hilu thodng han dl xdt 
miln dn phi cho dvong sv. Bdi vi, duong sv d 
xa dge bift khd khan suy cho cung cung phdi 
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Id d thdn frong xa dd. Do do, tinh chit dac biet 
cua thdn dac bift khd khan cung tuang tv nhu 
cdc thdn frong xa dge bift khd khan. 

K^t ludn: An phi dan su Id mgt phdn 
frong quydt dinh cua Tda an khi gidi quydt 
cae vv an ddn sg. An phi dan sg khdng chi 
lidn quan ddn quydn va nghta vv cua ddn sv 
ma cdn lidn quan ddn khodn thu ngp ngdn 
sdch nhd nudc. Didu nay ddi hdi, Tda dn phdi 
van dvng dung quy dinh cua phap lugt dd ra 
quydt dinh vd dn phi diing vd chinh xac nhit. 
Mac khdc, nhung bat cap, vudng mac frdn Id 
nhung vudng mac, bdt cdp frong thuc tien 
hifn nay. Do dd, dd tgo sv thdng nhit frong 
nhdn tinic vd vgn dvng phdp luat ttong thuc 
tien, chiing tdi cho rang, TANCTC can sdm 
ban hdnh vdn bdn hudng din dd thdo gd khd 
khdn, vudng mac cho Tda an cde cap • 

KHUNG PHAN TICH... (nk theo trang 42) 

5. Kit lu^n 
Trudc het, chung t6i cho rang, khung 

phSn tich nang l^c chinh sdch da dugc gidi 
tlu?u d tren c6 uu diem d tinh bao qudt, co 
h^ th6ng; thua nh$n sv tham gia, tdc d^ng 
cua cdc chii th^ khdc ngoii nha nuoc trong 
chu trinh chinh sdch; phan tich cdc cap dp, 
binh di?n khdc nhau, vd nhan m ^ sv H6n 
h$ giira cdc cdp dO, binh di^n do. Vi v(iy, c6 
the v|in dyng Ichung phdn tich ndy de xem 
xit, ddnh gid nang lyc chinh sdch ciia mOt 
qu6c gia, chinh phii, ca quan, to chiic, hay 
cd nhan nhung ngudi tham gia vao chu trinh 
chinh sdch. Tuy nhien, tiiy vdo bdi cdnh cy 
thS, c ^ ddnh gid miic dp, ph?m vi tdc dpng 
cila tung yeu t6 nang lyc, d timg cip dp mpt 
cdch phu hpp, linh ho?t. Cd thS ddi vdi chu 
the A trong boi cdnh nhat djnh, can chii ^ 
hon dSn ndng lyc phan tich, nhung ddi vdi 
chu the B trong mpt boi cdnh khdc can dat 
trpng tdm vdo ndng lyc v ^ hdnh, hay nang 

lyc chinh tri; va ngupc lai. Dieu nay ddc bi§t 
quan trpng ddi vdi viec phan tich, ddnh gid 
nang lyc chinh sdch cua Qudc hpi, DBQH -
nhung thilt chg dac thii, lgi d Vi?t Nam vdi 
nhung dac diem rieng ve the che, van hda 
chinh tri - phdp ly. 

V€ nang lyc phap ly, chung tdi cho rang, 
khdng nen coi nang lyc phdp ly nhu mpt 
thanh td huu co thupc nang lyc chinh sdch 
ndi chung. Bdi le, dii cd mdi Uen he chat che, 
giao thoa nhau, chinh sach vd phdp luat van 
Id hai linh vyc khdc biet nhau, vdi nhihig dac 
dilm, ydu td khdc nhau. Mat khdc, khi xem 
x4t nang lyc chinh sdch, vln cdn phdi gan 
vdi vi?c phdn tich nang lyc phdp ly, sy tdc 
dpng tuong hd qua lai giira hai khdi nipm 
ndy. Ben canh dd, cd the xem xet lai de bo 
sung nhiing n$i dung cy the khdc hoac dieu 
chmh m0t sd npi dung trong khung nang lyc 
phdp ly neu trdn cho phu hpp hon • 
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