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Tom tat: 
Bai viet nay phau tich, chi ra nhung han chi, bat egp ciia phdp ludt 
\^pt Nam trong cdc quy dmh vl bipn phdp ty vp vd dl xuat kien 
ngtii hodn thipn cac quy dinh ndy nhUm bdo ve c6 hipu qua sdn 
xuat trong nudc trong qud trinh hpi nhgp kinh te the gidi. 

Abstract: 
This article provides an analysis of and points out the 
shortcomings in the legal regulations on safeguard measures of 
\^etnam and also provides recommendations for further 
improvements of these regulations to effectively protect domestic 
production in the process of economic integration in the world. 

1. Dan nh^p 

Bifn phdp ty vf la mft trong cac bidn 
phdp phdng vf thuang mgi (ty vf, chong ban 
phd gid, chong trp cap) dupc cdc qudc gia dp 
dyng nhdm bdo vf ndn sdn xuit trong nudc 
trudc qud trinh todn cdu hda ndn kinh te. 
Trong dd, nlu nhu bifn phdp chdng bdn phd 
gid (BPCBPG) va bifn phdp chdng trp cap 
(BPCTC) duoc dp dyng ddi vdi nhung hdnh 
vi cgnh tranh khdng lanh mgnb nham muc 
dich chilm ITnh thi phan cua nudc nhdp 

khau, thi bidn phap ty vf (BPTV) dupc su 
dyng dl dp dyng cho tnrdng hpp hdng hoa 
dupc trp cip khi nhap khiu gay ra thif t hgi 
ddng kl hoac de dpa gdy ra thif t hgi ddng ke 
cua nganh sdn xuit trong nudc hoge ngdn 
cdn sy hinh thanh cua nganh san xuat trong 
nudc. 

Theo con sd thong kd cua Bp Cdng 

thuong, tu nam 2001 din nam 2019', cd 32 

vy hang hda Vift Nam khi xuat khiu ra 

ngoai nudc da bi khdi xudng didu tra lidn 

Xem HOi ding tu vin vl phdng vp thuong mgi - VCCI, http://chongbanphagia.vn/thong-ke-cac-vu-dieu-
tra-tu-ve-doi-voi-hang-hoa-viet-nam-tai-thi-truong-nuoc-ngoai-tinh-den-31122019-n20380.html, tray c$p 
ngdy 31/3/2020. 
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quan den BPTV, trong dd ridng nam 2018 cd 
7 vy .̂ Vift Nam da tiln hdnh dilu tra 06 vy 
ty vf doi vdi cac san phdm hang hda nhap 
khiu vdo Vift Nam^ Dilu ndy cho thiy, 
BPTV dang dupc Vift Nam va cdc nudc 
tang cudng sd dung dl bdo vf nin sdn xuit 
trong nudc. 

2. Thfl-c tr^ng phap lugt vl bifn phdp ty vf 
Van bdn phdp luat diu tidn quy dinh vl 

BPTV ddi vdi hang hda nhap khiu vao Vift 
Nam Id Phdp Ifnh sd 42/2002/PL-UBTVQH 
cua Uy ban thudng vu Qudc hdi vl ty vf 
trong nh^p khau hdng hoa nudc ngodi vao 
Viet Nam (Phap Ifnh vl ty vf). Nam 2016, 
Qudc hpi ban hanh Lugt thul xuit khiu, 
nhgp khiu. Luat thul xuit khiu, nhdp khiu 
da kl thiia nhidu npi dung trong Phdp Ifnh 
vl ty vf. Trong dilu kifn hpi nhdp thi gidi, 
de dap ling ydu cdu bdo vf ndn san xuat hdng 
hda trong nudc, ngdy 12/06/2017, Qudc hdi 
da ban hdnh Lugt Qudn 1̂ ' ngoai thuang 
(Luat QLNT 2017); ngay 15/01/2018, Chinh 
Phu ban hdnh Nghi dinh sd 10/2018/ND-CP 
quy dinh chi tidt mpt so dieu ciia Ludt Qudn 
ly ngogi thuang vd cdc bifn phap phdng vf 
thuong mgi (Nghi dinh so 10/2018); ngdy 
29/11/2019, Bp Cdng thuang ban hdnh 
Thdng tu so 37/2019/TT-BCT quy dinh chi 
tilt mft sd npi dung vl cdc bifn phdp phdng 
vf thuong mgi (Thdng tu so 37/2019). Nhin 
chung, cdc van bdn phdp lugt hifn hdnh vd 
bifn phdp ty vf da quy dinh khd ddy du ve 
ndi dung, dilu kifn dp dyng bifn phdp ty vf, 
can cu dilu tra, npi dung dilu tra dp dyng 
bifn phap ty vf... v l ca bdn, nhung quy 
dinh ndy da ddp iing dupc yeu ciu bdo vf thi 
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trudng sdn xudt va tidu dung trong nudc. 
Ben cgnh d6, cdc van bdn phap ludt vd bifn 
phap ty vd cdn mpt sd hgn chd sau: 

Thu nhdt, ve bifn phdp tu ve t(im thai 
Khodn 1 Dilu 95 Luat QLNT 2017 quy 

dinh, Bp trudng Bp Cdng thuang (BCT) cd 
thd quydt dinh BPTV tgm thdi dya vdo kit 
lugn sa bp cua co quan didu tra (CQDT) 
"tru&c khi ket thtic dieu tra, neu xet thdy viec 
chdm thi hdnh BPTV gdy ra thi$t h^i nghiem 
trpng hoge de dpa gdy ra thiet hgi nghiem 
trpng cua ngdnh sdn xudt trong nuac vd thiet 
hgi do kho co the khdc phuc ve sau. Thai hgn 
dp dung BPTV tgm thai Id khong qud 200 
ngdy ke tir ngdy bdt ddu dp di^ng BPTV tgm 
thai". Vd ca bdn, npi dung ndy da tudn thd 
vd kd thua cdc quy dinh tai Dilu 6 ciia Hif p 
djnh vd ty vf (Agreement on Safeguards, -
Hifp dinh SG). Tuy nhien, Hidp dinh SG cua 
WTO ciing nhu phap ludt Vift Nam chua 
xdc dinh ro Id BPTV tgm thdi cd thi dupc 
gia hgn hay khdng? Didu ndy se din din 
cdch hidu vd dp dyng phdp lugt khdng thdng 
nhat trdn thuc tl. 

Mac du Dilu 96 Luat QLNT 2017 cd dl 
egp den vifc gia hgn BPTV, nhung khdng thi 
khang dinh rang, vifc gia hgn se ap dyng cho 
toan bd cdc BPTV bao gdm cd BPTV tgm 
thdi vi nhimg \<f do sau: 

Khoan 1 va 2 Dilu 96 Ludt QLNT 2017 
cd quy dinh vl rd sodt giua ky vd rd sodt cudi 
ky ndn nhimg quy dinh nay chi dp dyng khi 
da cd kdt lugn vd ca quan cd tham quydn da 
tiln hdnh dp dyng BPTV chinh thdc. Do vgy, 
cdc quy dinh ndy khdng the dp dyng cho cdc 
quy dinh ve BPTV tam thdi. 

2 Bp Cong thuong (2019), Bao cdo xuit khdu, nhgp khau nam 2018, Nxb. Cong thuong. Ha Npi 2019, tr.l43. 
3 Xem Hpi dong tu vdn vl phdng vp thucmg mgi - VCCI, http://chongbanphagia.vn/tong-hop-so-lieu-cac-vu-

dieu-tra-tu-ve-doi-voi-hang-nhap-khau-vao-viet-nam-tinh-den-311220I9-n20377.html, tray egp ngay 
31/3/2020. 
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Khodn 3 Dilu 96 Luat QLNT 2017 quy 
dinh ve vifc rd soat pham vi hang hda bi dp 
dyng BPTV dupc thuc hien khi cdc nhd nhgp 
khiu hdng hda hi dp dyng BPTV vd ydu ciu 
Ca quan dilu tra thyc hifn ra sodt pham vi 
hang hda bi dp dung BPTV. Trong khi npi 
dung quy dinh dang ban din la vide chu 
dpng gia hgn thdi gian dp dyng BPTV tgm 
thdi td ca quan cd tham quyin trong qud 
trinh thuc hifn hogt dpng cua mmh nhdm 
thyc hifn tot cac nhifm vu dupc giao. Vi 
vdy, trudng hpp khdng cd ydu cdu rd sodt tu 
cdc nhd nhgp khau hdng hda bi dp dyng 
BPTV nhung neu co quan cd thim quyen 
thiy cin thilt phdi gia hgn thi khdng thi nao 
dp dyng quy dinh tgi khodn 3 Dilu 96 Luat 
QLNT 2017. 

Tu phan tich trdn, chiing tdi cho rdng, 
nf i dung Dilu 96 Luat QLNT 2017 chua thi 
giai quydt vd cung khdng thi gidi quylt dupc 
sy bat egp trong vifc khdng cd quy dinh ro 
rdng ve vifc c6 hay khdng cd gia hgn thdi 
gian dp dyng BPTV tgm thdi cua Ludt 
QLNT 2017. 

Thir hai, ve cdc bi^n phdp tv v4 khdc 
Dilu 91 Ludt QLNT 2017 quy dinh cac 

bien phap ty vf bao gdm: 
a) Ap dyng thud ty vf; 
b) Ap dyng ban ngach nhap khau; 
e) Ap dyng han nggch thud quan; 
d) Cap giay phep nhgp khdu; 

d) Cdc bifn phdp ty vf khac. 
C^y djnh cua dilm d Id chua phu hpp 

vdi quy djnh cua WTO vd cac Hifp dinh 
thuang mai md Vift Nam tham gia. Cy thi Id: 

Theo WTO, *^nguyen tdc minh bgch hod 
yeu cdu cdc nuac phdi cong khai, minh bgch 

cdc logi thii tuc, chinh sdch vd quy djnh de 
cdc nuac thdnh vien biet ro rdng vd cu the 
logi bo tinh trgng mgp ma ve quy dfnh vd thd 
tuc'"*. Vifc didm d quy dinh "cdc bifn phdp 
ty vf khdc" ma khdng ro dd la bifn phdp gi 
Id khdng dung vdi ydu cau cua nguydn tac 
minh bgch hoa. Dilu ndy trdi vdi nhimg myc 
tieu cdt loi cua WTO. 

Trong cdc Hifp dinh thuang mgi ma 
Vift Nam tham gia, khdng cd bit ky Hidp 
dinh ndo dl ngd cdc BPTV cd thd dp dung Id 
"cdc bifn phdp khdc". 

Thtt ba, ve viec boi thuong khi dp dung 
bi4n phdp tu ve 

Qudc gia nhgp khdu dp dyng BPTV 
nhdm tao didu kifn cho ngdnh sdn xudt trong 
nudc cd thdi gian ty dieu chinh dd du sue 
canh tranh vdi hdng hda nhdp khau. Vi vdy, 
vifc dp dung BPTV gay dnh hudng nhat 
djnh ddi vdi cac bdn lien quan. Trong mpt so 
trudng hpp, nudc nhap khau phdi tien hdnh 
vifc bdi thudng khi dp dyng bifn phdp nay. 

Didu 98 Ludt QLNT 2017 quy (|inh: "1. 
Vide bdi thudng vd muc dp bii thudng thift 
hgi do dp dyng BPTV dupc thyc hifn theo 
quy dinh ciia phdp ludt Vift Nam, dilu udc 
qudc td md nudc Cf ng hda xa hpi chu nghia 
Vift Nam Id thdnh vien. 

2. Vifc bdi thudng vd mdc dp boi 
thudng thift hgi dupc xdc dinh trdn co sd kdt 
qud tham vin giua cdc ben Udn quan. 

3. Bf Cdng Thucmg chu tri, phdi hpp 
vdi Bf, ca quan ngang Bf cd lien quan xay 
dyng phuang dn boi thudng trinh Thu tudng 
Chinh phu phd duyft trudc khi tidn hdnh 
tham vin vdi bdn bi thift hgi do dp dyng 
BPTV" 

4 Nguyen Thudng Lgng, Cdc nguyen tdc WTO vdi vipc djnh dgng cdc tifiu chuan mdi trong kinh doanh d 
Vî t Nam tr^n http://www.trungtamwto.vn/chuyen-de/2120-cac-nguyen-tac-wto-voi-viec-dinh-dang-cac-
tieu-chuan-moi-trong-kinh-doanh-o-viet-nam, tray egp ngdy 21/12/2019. 
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Quy dinh tren mang tmh dinh hudng cho 
vifc bdi thudng khi dp dyng BPTV eiia Vift 
Nam. Bk thuc hifn quy dinh nay trdn thyc tl 
can phai cd van ban hudng ddn thi hdnh. Tuy 
nhien, cho din nay, ca quan cd thdm quyin 
van chua ban hdnh van ban hudng din quy 
dinh nay. Day la mpt trong nhiing hgn chd 
cua phdp lugt Vift Nam vl BPTV cin sdm 
dupc khac phuc. 

3. Kien nghj 
Dd bao ddm phat huy hidu qud cua cac 

BPTV trong vifc bdo vf ngdnh sdn xuit 
Irong nudc d nudc ta hifn nay, chiing tdi cd 
mpt so kidn nghi sau: 

Thir nhdt, sda ddi dogn 2 khodn 1 Dilu 
95 Luat QLNT 2017 theo hudng xdc dinh ro 
CO quan cd thim quyin dupc gia han thdi 
gian ap dung BPTV tgm thdi nhung vdn ddm 
bao thdi gian dp dyng bifn phdp ndy Id 
khdng qua 200 ngdy kl tu ngdy quylt dinh 
dp dyng BPTV tgm thdi cd hifu lyc. Theo 
dd, dogn 2 khodn 1 Dilu 95 Lugt QLNT 
2017 dupc vidt lgi nhu sau: "Thai hgn dp 
dung bien phdp tu ve tgm thai Id khong qud 
200 ngdy ke tir ngdy quyet dinh dp dung bien 
phdp tu ve tgm thai co hieu luc. Bp truong 
Bp Cong thuang co the gia hgn dp dung bi^n 
phdp tu ve tgm thai nhung khong qud 60 
ngdy". 

Thu hai, sua ddi doan 1 khodn 1 Didu 95 
Lugt QLNT 2017 theo hudng bdo ddm sy 
thdng nhit trong cdc quy dinh cua Lugt 
QLNT 2017 cung nhu giua quy dinh cua 
Luat QLNT 2017 vdi quy dinh cua cac van 
ban lugt chuydn nganh khac, Theo dd, cd hai 
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phuong dn thd hifn khodn 1 Didu 95 Ludt 
QLNT 2017: 

Phucmg dn 1: doan 1 khodn 1 Dieu 95 
Ludt QLNT 2017 dupc vilt lai nhu sau: 
"Vifc dp dyng thue tu v? tgm thai duoi hinh 
thicc thue nhdp khdu bo sung do Bp trudng 
Bp Cdng thuang quydt dinh can cu vdo kdt 
lugn so bd cua ca quan didu tra trudc khi kdt 
thuc dieu tra, ndu xet thay vifc cham thi 
hanh bifn phdp tu vf gay ra thift hai nghiem 
trpng hoac de dpa gay ra thift hgi nghidm 
trpng cua nganh sdn xudt trong nudc vd thift 
hai dd khd cd the khac phuc vd sau". Vide 
thay cum tu "thud ty vf tgm thdi dudi hinh 
thdc thud nhgp khau bd sung" cho cum td 
"bidn phdp ty vf tam thdi" nhdm: 

Ddm bdo sy thdng nhit vdi quy dinh cua 
khodn 1 Didu 81, khoan 1 Didu 89 Ludt 
QLNT 2017 khi quy dinh vl bifn phdp 
chdng phd gid, chdng trp cap tgm thdi bdng 
cdng cu thud. Qay dinh nay ciing phu hpp 
vdi quy dinh ciia Dieu 6 Hiep dinh SG cua 
WTO^ 

Dam bdo sy thdng nhdt giira Ludt QLNT 
2017 vdi Ludt Thue xuat khdu, nhdp khau 
nam 2016 va cdc van bdn phdp luat khdc. 
Khodn 7 Dieu 4 Lugt thud Xuat khdu, nhap 
khau nam 2016 quy dinh: "Thue tu ve la thue 
nhdp khiu bd sung dupe dp dung trong 
dudng hop nhgp khdu hdng hda qud muc 
vdo \^ft Nam gay thift hgi nghiem trpng 
hoac de dpa gdy ra thidt hgi nghidm trpng 
cho nganh sdn xuat trong nudc hodc ngan 
can sy hinh thanh cua nganh san xuat trong 
nudc"; khodn 2 Dilu 52 Nghi dinh sd 

Dieu 6 ciia SG quy dinh: "Trong tnrdng hpp nghiem trpng ma sy cham tre cd the gay ra thipt hai khd cd the 
khdc phyc dupc, mpt Thanh vien cd the £̂  dyng bipn pb^ ty ve tam thdi dua tren xac djnh so bf rang cd 
chung cd rd rdng chiing td gia tang nhgp khdu da gay ra hoge de dpa gay ra tdn hai ng^em trpng. Thdi hgn 
ap dyng bipn phdp tam thdi khdng dupc qua 200 ngay va trong sudt thdi hgn dd cdc y€u cau tii Dilu 2 dSn 
7 vd Dilu 12 phdi duoc tuan thiu Cdc bipn ph^ nay dupc dp dyng dudi hinh fliuc tang thue va se dupc hodn 
trd ngay nlu dieu tra sau dd...". 

S6l2(412)-T&2020\_U^PHAP " 



NHA NUdc VA PHAP LUAT 

10/2018/ND-CP quy dinh:" Bien phap Hi v$ 
tam thai chi dugc ap dyng duoi hinh thiic 
thuS nhap Idiiu bfl sung". Nhu vay, co th6 
thay rang, ban chat cua " bi$n phap tvr ve tam 
thai" chinh 1̂  "thue tu ve tam thai". 

Phuang an 2: Doan 1 khoan 1 DiSu 95 
Luat QLNT 2017 dugc viSt lai nhu sau; 
"Viec ap dimg bien phap tu ve tam thiri duoi 
hinh thiic thuS nhap khau b6 sung do Bg 
truang Bp Cong thuong quySt dinh can cii 
vao kit lu$n so bg cua co quan dieu tra truoc 
khi kit thuc diSu tra, n6u xet thay vi?c cham 
thi hanh bi?n phdp t\r v? gay ra thiet h^i 
nghiem trgng hoac de dga gay ra thi?t hai 
nghiem trgng ciia nganh san xuat trong nuac 
va thi$t h^i do kho c6 the khic pb\ic v6 sau. 
Chinh Phii quy dinh chi tiit hinh thuc ip 
dung ciia bien phdp t\f v^ tam thai "; theo 
d6, vi?c Chinh phu quy dinh chi tiet hinh 
thiic ap dung BPTV tam then se hgp ly va 
phii hgp voi quy djnh cua Dieu 11 Lu$t Ban 
hanh van ban quy pham phap lujt. 

Chiing toi cho ring, mac du phuang an 
thii 2 la phuang an mang tinh an toan va dam 
bdo s\r on dinh lau dai trong cic quy dinh 
ciia van ban ludt nhung phuong dn 1 la hgp 
ly hon vi no dam bdo tinh ro rang, minh bach 
trong cdc quy dinh cua phap lu|t ciing nhu 

phu hgp voi quy dinh cua nhieu quoc gia 
tren the gioi. 

Thti ba, mac du khodn 3 DiSu 6 Luat 
QLNT 2017 quy dinh nguyen tic qudn ly 
nha nudc vS ngoai thuong la: "Bdo ddm thuc 
hien day dit cdc nguyen tdc doi xii toi hu^ 
quoc, doi xu quoc gia trong hoat dgng ngoai 
thucmg theo phdp lugt Viet Nam vd dieu uac 
qudc te md nuac Cong hoa xd hoi chd nghia 
ViftNam Id thdnh vien", nhung quy djnh nay 
chua thi hifn ro vi?c dp dung cac BPTV 
phdi phii hgp vdi cdc Hiep dinh thuong mai 
ma Viet Nam da ky kit. Vi vJy, dilm d 
khodn 2 Dilu 91 Luat QLNT 2017 nen dugc 
vilt l?i nhu sau: d) Cdc bifn phdp tif vf khac 
phit hap vai quy dinh cua cdc Hi?p dinh 
thuang mgimd Vi^t Nam da ky ket. 

Thil tu, sua dli khoan 4 Dieu 98 Lu?t 
QLNT 2017 ve bdi thudng do dp dung 
BPTV theo hudng quy dinh ro co quan 
"xdc dinh viec boi thuang vd mirc dq boi 
thuang"; xac dinh thdi gian cy the de cdc co 
quan cd lien quan trinh phuang dn boi 
thudng va miic dg bdi thudng cho Thii 
tudng Chinh phu, dl Chinh phu xem xet, 
quylt dinh nhim t^o dilu ki^n cho qua trinh 
tham vin giua cdc ben lien quan trong hojit 
dgng ndy vd giao cho Chinh phii quy dinh 
chi tiet dieu ndy • 
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