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Abstract: 
After more than thirty years of reform, the "merchant" of Vietnam 
has been asserting its role in job generation as well as economics 
development and nation prosperity. Therefore, the recognition ofthe 
institution of merchant in the commercial law is a reasonable 
recognition ofthe State to this subject. Within the scope of this article, 
the author focuses on discussions on identification of merchant in 
three aspects: i) definition, ii) characteristics, iii) classification of 
merchant under current law. 

1. Khai ni§m vl thucmg nhan 
Trong cudn Busmess Law cd vilt, "Mpt 

ngudi dugc gpi Id thuang nhdn khi nguoi do 
hdnh dpng trong khd ndng thuang mai, sa 
hiiu hoqc su dung chuyin mdn Hin quan cu 
the den hdng hoa duac bdn "'.Thuong nhdn 
trong trudng h ^ ndy du9'c hieu Id ngudi cd 
chuyen mdn, hieu biet nhdt dinh vl hoat dpng 
thucmg m^ ciia minh. Cdch tiep can nay hodn 
todn phu hpp vdi dac thu nghe nghiep ciia mdi 
thuong nhdn bdi hoat ddng thucmg mgi ludn 
gdn vdi yeu td "lpi nhugn - rui ro" neu 
thuong nhan khdng cd chuyen mdn thi khd cd 
the hanh nghe cung nhu tdn tai tren thuong 
trudng. Cdch tiep can cua Luat Thuong mai 

Vipt Nam cung hudng den yeu td nay khi md 
nha Idm ludt quy dinh tinh chdt "thdnh Igp 
hpp phdp, hoat dpng thuang xuyen ". Cy the, 
khodn 1 Dieu 6 Luiit Thuong mai quy 
dinh ,̂ "thuang nhdn bao gom to chuc kinh te 
dupe thdnh Iqp hap phdp, cd nhdn hogt dpng 
thuang mai mpt cdch dpc lap, thuang xuyen 
vd CO ddng ky kinh doanh ". Ben canh dd, 
phdp li4t doanh nghipp cung tdn t^ khdi nipm 
"doanh nghiep " cd ndi ham gin giong vdi 
khdi nipm "thuang nhdn ". Theo dd, doanh 
nghiep "Id to chirc co tin riing, co tdi sdn, co 
tr{t sa giao dfch, dugc thdnh Igp hoac dang 
ky thdnh lap theo quy dinh cua phdp ludt 
nhdm mi4C dich kinh doanh "^. Cym tir "chu 

1 Nguyen van "A person is a merchant when she or he acting in a mercantile c^iacity, possesses or uses an 
expertise specifically related to the goods being sold". Xem thSm: Clarkson. Miller. Cross, Business law -
Text and cases (thirteenfli Edition), p.380. 

2 Lu t̂ Thuong m î nam 2005. 
3 Khoan 10 Dieu 4 Luat Doanh nghi?p nam 2020, cd hi?u l\rc thi hinh 01/01/2021. 
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the kinh doanh " khong dugc luat hoa nhung 
cung duac su dvmg trong mpt so giao trinh va 
dugc hieu la "nhiing td chirc, cd nhdn thuc 
hi^n ho^t dpng kinh doanh mang tinh nghi 
nghiep, hoat dpng dudi mpt hinh thuc phdp 
ly nhdt dinh... theo quy dfnh cua phdp ludt"*. 
Trdn thuc te, cum tir n^y duptc su dyng kha 
pho bien voi npi ham bao gom tat ca cac to 
chiic, ca nhan kinh doanh tren thi truang. 

"Thucmg nhdn ", "doanh nghiep" hoac 
"chu thi kinh doanh " dSu la nhung thuat ngu 
chi cac chii thS thvrc hi^n boat dpng kinh 
doanh, thuang mai nhiim myc dich sinh lpi. 
Trong do, khai niem "chu the kinh doanh " 
dupe xem la khdi niem co npi ham r$ng nhit, 
no bao ham ca "thuang nhdn " va "doanh 
nghiep". Thvrc tS con co nhi^u t6n gpi khac 
nhu liuong gia', doanh nhan', nha bu6n... 
nhtmg tim chung Isii thi cac thu^t ngu niy dSu 
chi mpt chu the tiSn hanh hoat dpng kinh 
doanh, thuang mai iiham myc dich sinh lpi' 
va lay d6 14m nghS nghidp chinh cua minh 
tren ca s6 ket hpp c4c nguon Ivic vsl th^ manh 
kh4c nhau ciia moi thucmg nhan. 

Mof rpng quy djnh liSn quan den dai yi 
phap ly cua thuang nhin, chtog ta thay HiSn 
phap* nam 1992 ghi nhjn quyen tvi do kinh 
doanh ciia cong dan; theo do, cong d&n co 
quySn tvr do kinh doanh theo quy dinh ciia 
phap lu|t. DSn Hien phdp nam 2013 thi 
quyen tvr do kinh doanh dupe md rpng thep 
nguyen tic "mpi nguai cd quyen tyr do kinh 
doanh trong nhiing ngdnh nghi md ^hdp 
ludt khdng cdm'". Quy dinh nay cho thay, tir 
do kinh doanh dupe ma rpng theo huong 
"duac kinh doanh nhiing gi md phdp luat 
cho phep " sang "duprc kinh doanh nhiing gi 
md phdp ludt khong cdm ". Cling voi vi?c 
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ghi nhan quySn tvr do kinh doanh trong Hi8n 
phap, Luat Thuang mai nam 1997, Luat 
Thucmg mai nam 2005 da xay dvmg mpt chS 
dinh thucmg nhan vcri cac quy dinh ve quyen 
va n^ia vu ciia thuang nhan. Cu the, khoan 
6 Dieu 5 Luat Thuang mai nam 1997 quy 
dinh, "Thucmg nhdn bao gdm cd nhdn, phdp 
nhdn, td hap tdc, hp gia dinh cd ddng ky 
hoat dpng thuang mai mpt cdch dpc lap, 
thudngxuyen ". Luat Thuang mai nam 2005 
thay d6i dinh nghia ve thuang nhan^ theo 
hucmg "rut gpn " khi liet ke it chu the ban 
so vcri Luat Thucmg mai nam 1997 nhung 
vin giir nguyen thupc tinh ca ban cua 
thuang nhan. Theo do, thuang nhan chi bao 
gom hai nhom "to chuc kinh te" va "cd 
nhdn " boat dpng thuang mai mpt each dpc 
Idp thucmg xuyen ya c6 dang ky kinh 
doanh", cac chii th8 dupe cong nhdn la 
thuang nhdn khi dap ling ySu td c6 ddng ky 
kinh doanh" va "hoat dpng thuang mai mdt 
cdch dpc lap, thucmg xuyen ". Tai day, tu 
each thuang nhdn dupe xdc lap bucrc ddu 
thong qua thu tvic "ddng ky"viAca quan nha 
nude CO thdm quyin (6 cong doati nay chu 
the khong cdn phai chiing minh ring minh 
da, dang hoac se hoat dpng thucmg mai d6i 
vcri ca quan dang ky kinh doanh). Quy dinh 
ve "ddng ky kinh doanh " nay duoc xem la 
budc "khai sinh " ra chu thS thuong nhdn, va 
theo le do, nhirng chu the khong tien hdnh 
dang ky vai ca quan cc thdm quyen thi se 
khong dupe gpi la "thuang nhdn". 

Quy dinh "thuang nhdn la t6 chirc kinh 
te dupe thdnh lap hpp phap...", cc nhiing 
di6m khcng ro rang khi cum tir "to chiic kinh 
t6" khong dupe, ludt giai thich vd co dp venh 
nhit dinh khi d6i chieu voi cvim tii "to chuc" 

4 Tnitag Dai hpc Lujt TP. H6 CU Minh (2013), Giio trinli pliip lu«t ve chii the kinh doanh, Nxb. Hong Bi«:, 116. 
5 Thuonggialalhu?tnga(lu?csudvmgnMjulto(chinh)trongB9l*auongm?iVKtNmconghm 
6 Hien nay, doanh nhto 14 thv4t nga du(.c sOr dvmg, tuyen duong trong ngay truyen thong (13/10 hang nam) 

cifnhtog ngudi host dOnridnh doanh, thuong m,i. Tuy vay, xet tren tmh tong quat th, quy dmh 'ngay 
thuang nhSn" se h(ip IJ v4 thuyet phuc hon. , , ; , . ., . i , „ ^. t • i, 

7 Khong chi huiing den lpi ich vjt chit thu^ tuy m4 c6n bao gom ca yeu to phi vat chat (uy tm, hmh anh, 

8 ? |Z&I ; nay da c6 nim ban Hi^n phip Viet Nam qua cac nam: 1946, 1959,1980,1992 va 2013. 
9 Bi4u33Hienph4pnSm2013. 
10 Xem them: khoin 1 DiJu 6 Lujt Thuong mji nam 2005. 
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trong phap luat doanh nghiep va dku tu. Hoac, 
quy dinh "duac thanh lap h ^ phap... co 
dang ky kinh doanh" trong dieu luat la co su 
tning lap. Ben canh do, quy dinh thuang nhan 
phai hoat dpng thucmg mai mpt each dpc lap, 
thuang xuyen nhung luat lai khong quy dinh 
the n ^ la ho^t dpng thuang mai dpc lap va 
thuang xuyen. Hoac eo the thiy, khai ni?m 
thuang nhan vcri nhieu tieu ehi nhu phap luat 
hif n hanh la khong can thiet, chua ro rang co 
the lam han che quyen kinh doanh cua mpt so 
to chiic, ca nhan hoat dpng thuang mai. Che 
dinh thuang nhan dugc mpt so nuac tren the 
gioi quy dinh deu di^ tren nhung tieu ehi don 
gian, di sau vao ban chat khai niem. Vi dy 
Luat thuang mai Cong hoa Phap quy dinh 
thuang nhan la ngucri thuc hien nhimg hanh 
vi thuang mai va c6 la nghe thuang xuyen 
cua hp. Theo phap luat Hoa Ky, khai niem 
"thuang nhan (thuang gia)" dupe djnh nghia 
trong B6 luat Thuang mai Hoa Ky (Uniform 
Commercial Code -1990). Theo Luat nay, co 
3 loai hinh thuang nhan chu yeu la ca nhan 
kinh doanh (sole propration), cong ty dpi 
nhan (partnership) va cong ty doi von 
(eoipqration). Ngoai ra, che dinh thuang nhan 
mpt so nuac eon quy dinh thuang nhan phai 
thuc hi$n cac hanh vi thuang mai nhan danh 
minh va lpi ich cua chinh minh. Vi vay, trong 
phap luat cac nuac thuang xac dinh dieu kien 
tra t̂hanh thuang nhan dua tren yeu to ca ban 
nhat la thue hien hoat dpng thuang mai. 
Thong 1? nay eo the la mpt tham khao cho 
Luat Thuang mai Vi?t Nam khi sua doi co the 
tiep can theo hudng nay. 
2. B^c diem cua thirorng nhan 

Thu nhdt, cac chu the c6 the tra thanh 
thuang nhkn gom 2 nhom la cd nhdn va to 
chirc kinh ti. Vice xic dinh ca nhan la ai phai 
can cii theo phap luat dan su; theo do, ca 
nhan voi tu each la chu the phap luat dan su 
ke tu lue sinh ra va eham diit su t6n ^i khi 
chet. Day la con nguai cu the ep nang l\rc 
phap luat va nang lye hanh vi de thî e hien 

cdc ho t̂ dpng thucmg mai, dong thai ty minh 
ganh chiu liach nhi$m bang toan bp tai san 
cua minh vk hoat dpng thucmg mai do. Theo 
quy dinh chung, thuang nhan la ca nhan phai 
tir du mudi tam tu6i trd len va khong thupc 
cac trudng hpp phap lu^t cam kinh doanh. CJ 
day, ca nhan khac biet vdi "cong ddn " bdi 
le, "cong ddn " la ngudi co quoc tjch ctia 
mot hoac mpt so quoc^gia ho îc vung lanh 
tho CO chii quyen. Vi the^theo phap luat Vi§t 
Nam thi ca nhan cd the trd th^nh thuang 
nhSn khong chi la cong dan Vi$t Nam ma 
edn CO th61^ cong dannudc ngoai, tham chi 
ca ngudi khong CO qudc tich". 

To ehiie kinh xet ve ban chat la to ehiic 
dupe thanh liip va hoat dpng theo quy dinh 
ciia phap luat, do cd the la doanh nghiep, hpp 
tac xa, lien hi$p hpp tac xa va cac td chiie 
khac thuc hien hoat d$ng dau tu kinh doanh. 
Ngoai ra, vdi ehinh sach thu hut dau tu nude 
ngoai vao Vi?t Nam hi?n nay thi to chuc kinh 
ti CO von ddu tu nuac ngodi (to chiic kinh te 
CO nha dau tu nude ngoai la thanh vien ho^ 
cd ddng) dong vai trd quan trpng. To chiic 
kinh te la chu the nhan t£io, dupe l$p dya tren 
cae quy dinh cua phap luat ma rni^c dieh 
thanh lap de tien hanh cac hoat dpng kinh 
doanh, thuang mai vdi khach tiie \k "nhdm 
mue dich sinh lpi ". Ddi vdi to chiic khdc nhu 
to chiic chinh tri - xa hpi, td chiic chinh trj, 
hi$p hdi khong thupc p h ^ tru "to chirc kinh 
ti ", vi the se Widng cd tu each thuang nhan. 

Cd the ndi, quy dinh ve thuane nhan 
theo dang li^t ke cac nhdm (chu the) cua 
quan h? thuong mai theo each ma phdp lu t̂ 
thuang mai Viet Nam dang su dyng ciing 
phu hop vdi thdng le qudc te. Vi dy, theo co 
sd du li^u phap lu^t true tuyen West Law thi 
thuang nhan bao gdm: 

"1. Thuang nhdn; nhd bdn le; nguai 
mua hdng hoa di ban nhdm myic dich lpi 
nhudn. 

2. Nguai bdn hdng hoa chu yeu theo 
hinh thuc md hp duac mua; nguai da khong 

11 Ve nguyen tac, de tra thanh thuang nhan thi ca nhan phai co nang l\rc h^nh vi dan syr diy du, khong thuOc 
tru6ng hgp cam thanh lap, quan ly_ doanh nghi?p theo quy djnh cua phip lu^t doanh nghiep. Doi vdi cd nhSn 
nuac ngo î vi ngucri khong c6 qu6c tjch mu6n trq ±anh thuang nhan Vi?t Nam cung phai co nSng lye htah 
vi dan s\r day du theo phap lu t̂ Vi?t Nam. M9I so tai Ii?u c6 n6u thuong nhan lik ca nhan ciing dong nghia 
vqi thuong nhan la the nhan. Tuy vgy, phap luat Vî t Nam kh6ng sii dung thuat ngu "the nhan" vi thebii 
viet khong di s,hi phan tich ve van de niy. 
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chuyin doi hdng hoa thdnh mpt dang tdi sdn 
khdc bdng ky ndng vd lao dpng. 

3. Nguai md vai tu cdch Id thdnh viin 
cua mpt sdn giao dich chimg khodn mua vd 
bdn chimg khodn trin sdn giao dich hoac 
cho cdc nhd moi giai hoac tren tdi khodn 
cua chinh ho. 

4. Nguai mua vd bdn hdng hoa vd hdng 
hoa tuang lai cho nguoi khdc hpg.c cho 
chinh minh di don ddu lpi nhudn ddu ca"'^. 

Thii hai, dk trd thanh thuang nhan thi 
eac chii the phai dang ky thanh l̂ p theo quy 
dinh cua phap ludt. Ve nguyen tdc, phap luat 
Viet Nam khdng true ti6p quy dinh vl thanh 
lap thuang nhan, ma thuang nhan chi dupe 
thdnh l^p thong qua thu tye gian t i ^ . Theo 
dd, to chiic vd cd nhan kinh doanh cd nhung 
quy dinh khde nhau d% xdc lap tu cdch 
thuang nhan. Boi vai thuang nhdn Id tS 
chirc kinh ti (thanh Igp doanh nghifp) thi 
dang k^ tai Phdng Dang ky kmh doanh thu^c 
Sd Ke hoach va Dau tu. Vi$c thdnh lap 
doanh nghiep vd dang ky thdnh lap doanh 
nghipp Id quyen ciia nha dau tu, song di 
dupe cap Giay chiing nhdn dang ky doanh 
nghi?p, nhd dau tu phdi thoa man nhiing diiu 
kien nhdt dinh. Doi voi thuang nhdn Id cd 
nhdn (hp kinh doanh) thi dang ky tai Phdng 
dang ky kinh doanh cap huy?n. Hp kinh 
doanh'^ do mpt cd nhan hoac mdt nhdm 
ngudi gdm cdc ca nhdn la cdng ddn Vi^t 
Nam du 18 tudi, ed nang lye hanh vi dan sy 
day du, hoac mpt hp gia dinh lam chu, ehi 
dupe dang ky kinh doanh tai mpt dia diem, 
stir dyng dudi mudi lao dpng vd chiu trdch 
nhipm bdng todn bd tdi san ciia minh ddi voi 
hoat d^ng kinh doanh. Nhu v|y, cd thi thdy 

giay ehiing nhdn dang ky doanh nghipp, 
dang ky hp kinh doanh la van ban khai sinh 
ra chii the phdp luat mdi Id thuang nhan. 

Thti ba, thuang nhdn phdi thye hien hoat 
dpng thuang mai'"* vdi tu each la mpt nghe 
nghiep. Hoat ddng thuang mai vdi thuang 
nhan Id mdi quan he gan bd khdng the tach 
rdi bdi khdng the gpi la thucmg nhan khi md 
chu the dd khdng diyc hien hoat dpng thuang 
mgi, thye hien hoat dpng thuang mai dupe 
xem Id thupc tinh co ban cua thuang nhdn. 
Hogt dpng thuang mai "la hoat dpng nhdm 
mue dich sinh lai, bao gom mua bdn hdng 
hod, cung img dich vu, ddu tu, xuc tien 
thuang m^i vd cdc hoat ddng nhdm myic dich 
sinh lpi khdc "'̂ . Hoat ddng thuong mai ludn 
chiu dnh hudng tac ddng bdi cac yeu td kinh 
te, chinh tri, xa hpi, vi the ehiing ludn d tr^g 
thai dpng theo bdi cdnh xa hpi.Khdng chi 
vdy, cac cd nhan, td chiic^kinh te dupe xem 
Id thuang nhan chi khi tien hdnh hoat dOng 
thuang mai mdt each dpc lap, dieu nay ed 
nghia la cac chu the ndy phdi tham gia vao 
hoat dpng thuang m î vdi tu cdch Id mpt chii 
thi phdp ludt dpc lap'^ Theo dd, sy phy thupc 
ve mat tdi chinh, kinh tS cua edc ehu thi 
khdng lam mat di tinh dpc lap ve mat phdp 
ly cua no. Vi v^y, cdc cdng ty con hay cdng 
ty lien ket trong nhdm cdng ty la cac chu the 
phdp ludt dpc lap vdi cdng ty m? va diu la 
thuang nhan theo phdp ludt thuang mai''. 

Ben canh dd, can ghi nhan rang, ho^t 
ddng thuang mai ciia thuang nhan phai lien 
tiep, lien tuc mang tiiili nghe nghiep va theo 
logic dd day se Id noi tao ra ngudn thu nhgp 
chinh, thudng xuyen cho thuang nhdn. 
Thucmg nhan phai thye hipn hdnh vi thuang 

12 Nguyen van "trader (16c) 1. A merchant; a retailer; one who buys goods to sell them at a profit. 2. Someone 
who sells goods substantially in the form in which they are bou^t; one who has not converted them into 
another form of property by skill and labor. 3. Someone who, as a member of a stock exchange, buys and 
sells securities on the exchange floor either for brokers or on his or her own account. 4. Someone who 
buys and sells commodities and commodity futures for others or for his or her own account in anticipation 
of a speculative profit. Ngu6n: Westlaw. © 2019 Thomson Reuters. No Claim to Ong. U.S. Govt. Works. 

13 Thu|t ngii "hp kinh doanh" chinh thuc dugc su dung t̂ ii cac vSn ban quy ph?un phap luat Vi?t Nam tijr nam 
2006. Co th6 n6i, hp kinh doanh li khai ni?m mang tinh dac thu rieng ciia Vi?t Nam. 

14 Tuy v|y, cimg c ^ lim f ring chi nhiing ho t̂ d̂ ing Hen quan, phy trp cho nghe nghiep ciia thuong nhin 
mi5i c6 the xem do li ho^t dpng thuang m^i. 

15 Khodn 1 Dî u 3 Lu^t Thuang m?i nam 2005. 
16 D^c dilm niy cho phep lo^ trir Vin phong d^ di?n, Chi nhanh khoi khai mem thucmg nhan b*i x6t ve 

bin chat chiing chi la cic don vi phy thupc ciia thuang nhan. 
17 Truang D^i hpc Lu|it TP. H6 Chi Minh (2012), Giao trinh phap lu^t ve thuang mai hing hoa vi dich vy, 
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mai rapt cdch ty than, nhan danh minh, vi lai 
ich cua bdn than minh vd tu chiu trdch nhiem 
ve hanh vi thuang mai cua minh'*. Tuy vdy, 
tieu chi ndy chua du de tao thanh tu edeh 
thuong nhan, bdi cdc chii the hang ngdy thye 
hien mpt, mdt sd hoac toan bp cdc hoat ddng 
duoc phdp ludt cho phep ve mua bdn hdng 
hda, cung iing dich vy vd cdc hoJit ddng 
nham mue dich sinh lpi khac nhung khdng 
thupc ddi tupng phai dang ky kinh doanh 
theo quy dinh ciia phdp luat ve dang ky kinh 
doanh thi se khdng gpi Id thuang nhan theo 
quy dinh ciia Ludt Thuong mai'^. 

Ddi vdi td chiic kinh te thi tinh thudng 
xuyen da bao ham trong mye dich thdnh lap, 
yeu cau ve tinh thudng xuyen dan den he 
qud phap ly neu thuang nhan cd y dinh tam 
ngung hoat dpng trong mpt khoang thdi gian 
vupt qua mdt gidi han ndo dd thi phdi thdng 
bao vdi cac co quan qudn ly nhd nude cd 
thdm quyen ve viec tam ngimg ho^t dpng 
dd "̂. Vi dy, ddi vdi hd kinh doanh trong 
trudng hop t̂ m ngung kinh doanh tur 30 
ngdy trd ISn thi hp kinh doanh phdi thdng 
bdo vdi ea quan dang ky kinh doanh cdp 
huyen noi da dang ky kinh doanh vd ca quan 
thue tryc tiep qudn ly (thdi gian tam ngiing 
kinh doanh khdng dupe qud 01 nam). Hogc 
ddi vdi doanh nghifp, khi tam ngung kinh 
doanh, doanh nghiep phai gui Thdng bdo 
tam ngimg kinh doanh den Phdng Dang ky 
kinh doanh noi chi nhanh, van phdng dai 
dipn, dia diem kinh doanh da dang ky, e h ^ 
nhdt 15 ngdy trude khi tam ngung kinh 
doanh (thdi han tam ngung kinh doanh ciing 
khdng dupe qud mpt nam). Sau khi hit thdi 

ban da thdng bao, niu doanh nghipp, chi 
nhanh, van phdng d?i dipn, dia diem kinh 
doanh van tiep tyc tam ngimg kinh doanh thi 
phdi thdng bao tiip cho Phdng Dang ky kinh 
doanh. Tdng thdi gian tam ngung kinh 
doanh lien tiep khdng dupe qud hai nam *̂. 
3. Phdn lo^i thinrag nhan 

Ludt Thuang mai nam 2005 ciia Vî t 
Nam khdng phdn loai thuang nhan, vi thi 
viec phan loai chi mang tinh chat tham 
khdo .̂ Theo dd, viec phan loai thuang nhan 
dupe dya theo nhiing d|ic tinh sau: i) Tu 
each phdp nhdn; ii) Hinh thuc to chiic; iii) 
Chi do trdch nhi$m tdi sdn; iv) Qudc tich 
cua thucmg nhdn. 

3.1. Tu cdch phdp nhdn 
Dya vdo can cii tu cdch phdp nhdn, c6 

the phan loai thuang nhan thdnh thuong 
nhdn cd tu each phap nhdn vd thuong nhan 
khdng cd tu cdch phap nhan. Theo phdp Iu$t 
Vipt Nam, de dupe cdng nhdn Id phdp nhdn 
thi mpt td chiic can cd dii nhirng dieu ki$n 
co b ^ nhu dupe thdnh l̂ p hpp phdp, cd ea 
cdu td chiic chat che, cd tdi sdn dpc l̂ p vd ty 
chiu trdch nhiem dpc lap bang tdi san eiia 
minh vd phdi lUian danh minh tham gia vdo 
cdc quan hp phdp ludt. Vdi tieu ehi phan chia 
ndy, thuang nhdn co tu cdch phdp nhdn bao 
gom cdc loai cdng ty dupe quy dinh tai Lû t 
Doanh nghiep nam 2020 Id cdng ty TNHH 
hai thanh vien trd !en, cdng ty TNHH mpt 
thdnh vien, cong ty cd phdn vd cdng ty hpp 
danh. Thucmg nhdn cd tu cdch phdp nhan 
dupe xem Id phdp nhan thucmg mai bdi suy 
cho Cling phap nhdn ndy cd mue tieu chinh 
Id tim kiem lpi nhudn va lpi nhuan dupe chia 
eho cdc thanh vien" hoac thupc ve nhd d̂ u 

18 Theo d6, nhung ngufii lim cong an lucmg nhu ngudi quan ly dieu hinh mpt chi nhanh hay mpt cira hang 
thuong m î thi khong duac coi la mpt thuong nhan vi hg thye hifn nhOng hinh vi thuang m î vi Igi icn 
cua nha dau tu. 

19 Xem them: Nghi dinh so 39/2007/ND-CP vl ho^t dpng diuong mai mpt cich dpc l|p, thudng xuyen. 
20 Trudng D î hoc Lu t̂ TP. Ho Chi Minh (2012), Giio trinh phap lii$t ve thuang mgi hang hoa vi djch vy, 

Nxb. Hong Due, tr. 17. 
21 Xem them: Nghi dinh s6 78/2015/ND-CP ve dang ky doanh nghiep. 
22 Thucmg nhin li van de c6 nhieu quan diim khic nhau khi dugc de c§p, nhu thuang nhan co phii li doanh 

nghiep, doanh nghi?p co phii la thuang nhan ho^c ding k>' diucng nhan a dau, thinh lap thuong nhan 
rAuUienio?Ho9Cvemitp^~- " . . . . . . . . 
cym tu khac nhu doanh n 
thuang nhin, y.v.. 
Xem diem: Dieu 75 Bp luat Dan sy nim 2015. 23 
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tu. Thucmg^ nhdn khong co tu cdch phdp 
nhdn bao gdm doanh nghipp tu nhdn vd hp 
kinh doanh^". Trong dd, doanh nghipp tu 
nhan Id doanh nghiep do m^t cd nhdn ldm 
chii va ty chju trdch nhiem bang todn bd tdi 
sdn ciia minh v i mpi boat dpng ciia doanh 
nghipp. Hp kinh doanh do mot cd nhdn hogc 
m^t nhdm ngudi gdm cdc ca nhdn la cdng 
ddn Viet Nam dii 18 tudi, cd nang luc hanh 
vi dan sy ddy dii, hoac m^t hd gia dhih ldm 
chii, chi dupe ddng ky kmh doanh tai mpt dia 
di6m, sii dyng^dudi mudi lao dpng vd chiu 
trdch nhipm bang todn bp tdi sdn ciia miiih 
ddi vdi hoat d^ng kinh doanh^^ M^e du 
khdng cd tu edeh phap nhdn nhun^ doanh 
nghipp tu nhdn va hp kinh doanh van la cac 
chii tili phdp ludt dpc lap, dieu nay cd nghia 
la viec chii doanh nghiep tu nhdn hay chii hp 
kinh doanh chit se khdng Idp tiic vd khdng 
ty ddng dan d in cham diit sy tdn tai cua 
doanh nghipp tu nhdn hay hd kinh doanh dd. 

3.2. Hinh thiic to chiic 
Dya vao can eii ndy, ed the chia thuang 

nhdn thdnh thuang nhdn Id doanh nghipp vd 
thuang nhdn khdng phdi Id doanh nghi§p. 
Thuang nhdn Id doanh nghiep gdm cdc logi 
hinh cdng ty vd doanh nghipp tu nhan theo 
phdp lugt doanh nghiep. Hoac trSn thye te 
dya vao ITnh vyc boat dpng ciia doanh 
nghiep cd th i chia ra thdnh doanh nghiep 
ndng nghipp, doanh nghipp edng nghipp, 
doanh nghiep thuang mai va doanh nghipp 
ho^t dpng dich vy. Can cii vdo quy md ve 
v6n, lao dpng vd sdn phdm cd the chia thdnh 
doanh nghipp nhd, doanh nghipp viia va 
doanh nghiep Idn. V i bdn chat, vipe lya chpn 
loai hinh doanh nghipp cy the ndo phy thupc 
vdo nhieu nhdn t6, cd phia chu doanh nghipp 
va mdi trudng. Cdn thirang nhdn khong phdi 
Id doanh nghiep gom hp kinh doanh, hpp tdc 

THUC TIEN PHAP LUAT 

xa vd lien hipp hpp tdc xa. 
Phdp ludt doanh nghipp Vipt Nam khdng 

xem hp kinh doanh la doanh nghipp, cd tiie 
do tinh chdt "quy mo kinh ti nhd" eiia nd 
nhung khdng vi the md tu cdch thuang nhdn 
cua nd bi phii nhdn. Ben canh dd, phdp lu|it 
hien hdnh cung khdng xem hpp tac xa Id mpt 
loai hinh doanh nghipp md Id "td chirc kinh 
te tap the" vd "Aoa/ dpng nhu mpt hgi hinh 
doanh nghiep "^^. Trong khi dd, lien hipp hpp 
tac xa la td ehiic kinh te md thdnh vien cua nd 
la cdc hpp tac xa va hogt ddng theo nguyen 
tac td chiic vd ho?t ddng ciia hpp tac xa. Dieu 
3 Luat Hpp tac xa nam 2012 quy dinh: 

"1. Hop tdc xd Id to chirc kinh ti tap thi, 
don^ sa hau, co tu cdch phdp nhdn, do it 
nhdt 07 thdnh viin tu nguyen thdnh lap vd 
hpp tdc tuang tra lan nhau trong hogt dpng 
sdn xudt. kinh doanh, tao viec ldm nham ddp 
ung nhu cdu chung cua thdnh viin, trin ca 
sa tu chu, tu chiu trdch nhi?m, binh ddng vd 
ddn chu trong qudn ly hpp tdc xa. 

2. Liin hifp hpp tdc xd Id to chirc kinh 
te tap the, dong sa hiiu, co tu cdch phdp 
nhdn, do it nhat 04 hap tdc xa tyr nguypn 
thdnh I4p vd hpp tdc tuang trpr Idn nhau 
trong hoat don§ sdn xudt, kinh doanh nhdm 
ddp ung nhu cdu chung cua hpp tdc xa thdnh 
vien, tren casa tu chu, tir chiu trdch nhiem, 
binh ddng vd ddn chu trong qudn ly liin hi^p 
hpp tdc xd " 

Nhu vdy, theo phap ludt thuang mai thi 
hpp tac xa, lien hipp hpp tac xa d iu la 
thuang nhdn vi chung cd ddy dii cde d^c 
di im ciia thuang nhan theo quy djnh eua 
phap ludt thucmg mai thye dinh. Cung cdn 
ndi them, phap luat thuong m^i d nhiiu qudc 
gia tren tiii gidi chi thua nhdn thuang nhdn 
la th i nhdn (cd nhan) vd phdp nhan^' chii 

24 T\iy v^y, nSu x6t m0t each triet ty thi "hp kmh doanh, c6 phii la thuang nhan hay khong cung li cau h6i 
kho tri Idi". Xem them: Biii Xuan Hai, Nhiing h ^ che, bat cip ve die di6m phap ly ciia hp ki5i doanh vi 
v4n de hp kinh doanh chuyen thinh doanh ngU^p, nguon tai http://tapchikhplvn.hcmulaw.edu.vn/module/ 
Xemchitietbaibao?oid=0b4e92d2-f2c9-41ae-8240-8b3e75ec2a53. Tmy cap: 20/7/2020. 

25 Dieu 66 Nghj djnh 7S/2015/ND-CP ve dang ky doanh nghiep. 
26 Trudng D î hpc Lu|t TP. H^ Chi Minh (2012), Giao trinh phip lu t̂ vl thuang m î hing h6a vi djch vy, 

Nxb. Hong Due, tr.22. 
27 Trudng Dyi hpc Luit Hi Npi (2007), sdd, Tip I, Nxb. Cong an nhin dan, tr.59. 
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khdng tdn tai thuat ngii hpp tac xa hay hd 
kinh doanh nhu d Viet Nam cho du vipe dinh 
danh, gpi ten Id thuong nhan eiia chii the ndy 
mang nhiiu tinh suy ludn dua tren quy dinh 
gian tiep. 

3.3. Chi dp trdch nhiim tdi sdn 
Thuong nhdn chiu trdch nhiim tdi sdn 

hau hgn bao gom Cdng ty trach nhiem hixu 
ban, Cdng ty cd phdn, Hpp tac xa vd Lien 
hiep hpp tac xa. Trdch nhiem huu 
han (limited liability) trong trudng hpp nay 
duac hieu Id trach nhipm cua thuang nhan 
trong pham vi vdn da gdp, cam ket gdp. 
Theo do, cac thdnh vien, cd ddng hay xa vien 
chi chiu trdch nhi^m ddi vdi cdc khodn na 
va nghTa vu tai chinh khac cua cdng ty hay 
hpp tac xa trong pham vi sd vdn da gdp hoac 
cam ket gdp vao cdng ty hay hpp tac xa md 
thdi. Ndi cdch khac, che dp trach nhiem tai 
sdn hiTU han eua thuang nhdn cd nghia la, 
thucmg nhdn chi chiu trach nhipm tdi sdn 
bang tai sdn cua chinh minh bao gdm tdi sdn 
do thdnh vien, ed ddng, xa vien gdp vdn va 
cdc tai sdn hpp phdp khde tao lalp dupe trong 
qua trinh ho^t ddng thupc sd hmi cua minh^. 

Thuang nhdn chiu trdch nhiem tdi sdn 
vo han bao gom doanh nghiep tu nhan, hd 
kinh doanh va cdng ty hpp danh. Trdch 
nhipm vd ban (infinite responsibility) trong 
tnidng hpp nay dupe hieu Id trdch nhipm cua 
thuong nhan ddi vci tdi san; theo dd, thuang 
nhan bat bupe phdi chju trdch nhiem ve edc 
nghia vu trong hoat dpng kinh doanh, 
thuang mai bang todn bp tai sdn. Ddi vdi 
doanh nghipp tu nhan thi chu doanh nghiep 
"tyr chiu trdch nhiim bdng todn bp tdi sdn 
cua minh doi v&i mpi hoat dpng cua doanh 
nghiep ". Ddi vdi ca nhdn hd gia dinh Id edc 
chu sd him cua hd kinh doanh cung chiu 
trach nhiem bang todn bd tdi sdn ciia hp ddi 
vdi mpi boat ddng ciia hd kinh doanh. Ddi 

vdi edng ty hop danh thi thdnh vien hpp 
danh phdi liSn ddi chiu trach nhipm thanh 
todn het sd np cdn lai ciia cdng ty neu tai san 
eua edng ty khdng du di trd so no ciia cdng 
ty. Trong trudng hpp cdng ty hop danh c6 
them tiidnh vien gdp vdn tbi cdc tiidnh vien 
gdp vdn chi chiu trdch nhipm huu ban. 

3.4. Quoc tich cua thuang nhdn 
Theo tieu chi ndy, thuang nhdn dupe 

chia thdnh tiiuang nhdn Viet Nam vd thuang 
nhdn nude ngodi. Thuang nhdn Vi^t Nam Id 
thuang nhdn dupe dang ky thdnh Idp̂  theo 
qudc tich Viet Nam; theo dd, cac chii tiie thoa 
man cae dieu kipn cdn va dii de dang ky kmh 
doanh thi hodn toan cd thi trd thdnh &uang 
nhdn. Thuang nhdn nuac ngodi Id thuong 
nhdn duac thdnh lap, dang ky kinh doanh 
theo quy dinh ciia phdp lu^t nude ngodi hoac 
dupe phdp lugt nude ngodi cdng nhgn '̂. 
Theo quy dinh ciia khodn 2 Dieu 16 Lu§t 
Thucmg m^i nam 2005, thuang nhan nude 
ngodi dupe dat Van phdng dai dien, Chi 
nhdnh tai Viet Nam, tMnh lap tai Viet Nam 
doanh nghipp cd vdn dau tu nude ngoai theo 
cdc hinh thiic do phdp ludt Viet Nam quy 
dmh. Ben canh dd, khi doanh nghipp cd von 
dau tu nude ngodi dupe thuang nhan nude 
ngoai thdnh lap tai Viet Nam theo quy dinh 
cua phdp ludt Vipt Nam hoac dieu udc qudc 
ti ma Cdng hda xa hpi chii nghia Viet Nam 
Id thdnh vien thi duac coi la thuang nhdn \^?t 
Nan. Quy dinh ndy cung phii hpp vdi ban 
chat eua thuang n h ^ 'S êt Nam Id dupe dang 
ky thdnh Igp theo quy dinh eua phdp ludt. 
Vipe xdc dinh thucmg nhdn cd qudc tjch Viet 
Nam hay qudc tich nude ngodi cd y nghTa doi 
vdi vipe xdc diitii ludt dp dung trong quan h§ 
giiia edc thuang nhdn, khdng nhiing v^y n6 
cdn cd "y nghia trong viec xdc dinh che dp 
ddi ngp hay che dp bdo ho trong quan h^ 
giaa nhd nuac vai thuang nhdn "^°. 

(Xem tiip trang 64) 

28 Trudng D^ hpc Luit TP H6 Chi Mmh (2012), Giio trinh phip luit vl thuang mai hang hoa vi dich vy, 
Nxb. Hong Diic, tr-23. 

29 Khoan 1 Dilu 16 Luit Thuang mai nam 2005. 
30 Trudng D î hpc Luit Tp. Ho Chi Minh (2012), Giao trinh phap luat vl thuong mai hang hoa vi dirh vii 

Nxb. Hong Dure, tr.29. ' ^ 
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