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T6in tit: 
Bii vi^t nay trinh bay, phin tich cac quy dinh cua phip lu$t vfi 
khing nghi giim doc tham tron^ td tung din su (chu the c6 tham 
quy€n khang nghi giim ddc thatn; can cu, dieu kî n khang nghi 
giam doc tham; trinh t\r, thii tyc khang nghi giam doc tham), 
th\ic tiln ap dyng thu tyc khang nghj giim doc tham vi kien nghi 
giai phap hoan thi?n. 

Abstract: 
This article provides discussions and analysis of the legal 
provisions on appeal to cassation review in civil proceedings 
(the subjects posscessing his rights to protest cassation review; 
the grounds and conditions for cassation review; procedures and 
steps for cassation appeal), the practical application of cassation 
appeal procedures and also provides recommendations for 
flirther improvements. 

Khang n^hi giam doc tham la phucfng 
thuc kiem scat cua Toa an cap tren 
doi vai hoat dong ap dung phap luat 

ciia Toa an cap duoi trong viec gi^i quySt 
cac vu an, tir do gop phan giiip cho doi ngu 
lam cong tac x6t x^ siia chua sai lam va co 
nhan thiic diing dan hon trong ap dung phap 
luat. Phuong thuc nay giiip cho dpi ngu tham 
phan phai than trpng, can nhac trong qua 
trinh ap dung phap lu^t khi xet xir vu an. 
Khang nghi giam doc tham con gop phan 
bao ve quyen va lpi ich chinh dang ciia 
duong sv, Cling co long tin ciia nguoi dan 
vao CO quan nha nuoc, vao hoat dpng xet xCr 
ciia Toa an. Khang nghi giam doc tham dupe 
xem la phuong tien de nguoi dan tim den 
cong ly trong giai quyet cac tranh chap va de 
bao V? quyen lpi cho ban than. Duong su khi 
phat hien dupe nhiJng vi pham cua phap luat 
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trong ban an, quy6t dinh co hi?u lye phap 
luSt lam anh huong den quyen va lpi ich hpp 
phap ciia minh thi hp co quyin yeu cau 
nguoi CO tham quyen xem xet khdng nghj 
giam doc tham theo quy dinh cua phap luat. 
1. M$t $6 n$i dung cua khang nghi gidm 
doc tham 

1.2. Chu thi CO thdm quyen khdng nghj 
gidm doe thdm 

Dilu 331 BLTTDS nam 2015 quy dinh 
chii thi CO thdm quyin giam d6c tham nhu 
sau: 

Thu nhdt. Chanh an TAND t6i cao, Vi?n 
truomg VKSND t6i cao co thim quyen 
khang nghi theo thu t\ic giam d6c thim ban 
an, quyet dinh da co hi$u ly:c phap Iu|t ciia 
TAND cap cao; ban an, quy^t dinh co hi?u 
l\rc phdp luat ciia Toa an khac khi xet thiy 
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can thiet, tru quyet dinh giam d6c thim cua 
Hpi ddng thim phan TAND t6i cao. 

Thu hai, Chanh dn TAND cip cao, Vien 
truong VKSND cip cao co quyin khang 
nghi theo thii tuc giam d6c thim ban an, 
quyet dinh da co hieu luc phap luat ctia 
TAND cip tinh, TAND cap huy?n trong 
pham vi tham quyin theo lanh th6, cu thi tai 
Nghi quylt s6 957/NQ-UBTVQHl'3 ngay 
28/5/2015 ciia Uy ban thucmg v\i Qu6c hpi 
vl thanh lap TAND cip cao. Tuy nhien, 
trong qua trmh thuc hi$n cin phan biet giua 
chu the CO thim quyin khang nghi gidm d6c 
tham vd chu thi c6 quyin dl nghi thong bdo, 
kien nghj viec xem xet khang nghi gidm d6c 
tham theo quy dinh tai Dilu 327BLTTDS 
nam 2015'. 

1.2. Can cu, dieu kifn khdng nghi gidm 
doc thdm 

Khang nghi gidm doc thim la hoat dpng 
trong t6 tvmg.Vi vay, nguoi co tham quyin 
khang nghi doi voi ban an, quylt dinh co 
hieu lye phap luat phai dua tren nhung can 
cii dupe phdp luat quy dinh. Theo quy dinh 
ciia khoan 1 Dilu 326 BLTTDS nam 2015, 
ban dn, quyet dinh ciia T6a dn da co hieu luc 
phdp luat bi khdng nghi theo thu tuc gidm 
doc tham khi co mpt trong nhung can cu sau: 

Thu nhdt, ket ludn trong bdn dn, quylt 
dinh khong phu hpp voi nhung tinh tilt 
khach quan ciia vu dn gay thi?t hgi din 
quyen, lpi ich hpp phap ciia duong su. 

Thii hai, co vi pham nghiem trpng thu 
tuc to tyng lam cho duong su khong thye 
hien dupe quyen, nghia vu to tung cua minh, 
dan den quyen, lpi ich hpp phdp cua hp 
khong dupe bao vd theo diing quy dinh cua 
phdp ludt. 

Thu ba, CO sai lam trong vi$c dp dyng 
phdp luiit dan din viec ra bdn an, ĉ uylt dinh 
khong diing, gay thiet hgi din quyen, lpi ich 
hpp phdp ciia duong sy, xam pham din lpi 
ich cong cong, lpi ich cua Nha nuoc, quyin, 
lpi ich hpp phdp cua nguoi thii ba. 

Ben canh do, BLTTDS nam 2015 con 
quy dinh, nguoi co thim quyin khang nghi 
theo thii tuc giam doc tham doi voi nhiing 
bdn an, quyet dinh da co lii$u lye phdp luat 
khi hpi du hai dieu kien sau: mot Id, co mpt 
trong nhung can cii khang nghi gidm d6c 
thim dupe quy dinh tai khodn 1 Dilu 326 ;̂ 
hai Id, phdi co don de nghi cua duong su vl 
vi?c xet lai bdn dn, quyet dinh da co hi?u lye 
phdp luat hoac co thong bao, kiln nghi eiia 
Toa dn, Vien kiem sdt, co quan, t6 chiic, cd 
nhan khdc dfii voi viec vi pham phdp luat cua 

Bihu 327 BLTTDS nam 2015 quy dinh: 
"1. Trong thai h^n 01 nam, ke tu ngay ban in, quyet djnh ciia T6a_an co hieu lye phap lu t̂, neu phat hi$n c6 
vi pham phap luat trong ban an, quyet djnh do tM duong suco quyen de nghi bang van ban v6i nguoi, co tham 
quyen khing nghi quy dinh tai Dilu 331 cua Bp luat nay de xem xet khang nghi theo thii tyc giam d6c t h ^ . 
2. Tniong h(;rp Toa in, Vi?n kiem sat ho|c ca quan, to chiic, ci nhan khac phit hi?n co vi p h ^ phip lu|it 
trong ban in, quy6t djnh ciia Toa in da co hi$u luc phip luat thi phai thong bio bang van ban cho ngucri c6 
tham quyen khing nghi quy dinh tai Dilu 331 ciia Bp luat nay. 
3. Ch^ih an T6a an nhin dan cip tinh Iden nghi Chanh an Toa in nhan dan cap cao hoac Chanh in Toa in 
nhan dan t6i cao, Chinh in Toa an nhan dan cap cao kien nghi Chinh an Toa in nhan dan toi cao xem x6t 
khing nghi dieo thii tyc giam dSc diam ban an, quyet dinh ciia Toa an da co hi?u lye phap luat neu phat hî n 
CO can cu quy dinh t^i l ioin 1 Dieu 326 ciia Bo lu^t nay". 
Bdn an, quyet djnh ciia T6a an da co hifu lye phip lu t̂ bi khang nghj theo thii tyc giam ddc thim khi co 
m^t trong nhiing can cii sau day: 
a) Kfit lu^ trong ban in, quyfit dinh khong phii hgp vcri nhimg tinh tiet khach quan ciia vy in gay thi?t h î 
den quy^n, Igi ich hpp phip ciia duong sy; 
b) C6 vi phjun nghiem trpng thii tyc t6 tyng lim cho duong sy khdng thye hî n dupe quyen, nghia vy to tyng 
ciia minh, din dec quyin, Igi ich ligp phip ciia hp khong dugc bao v? theo diing quy d ^ cua phap luat; 
c) Co sai lam trong vi?c ap dyng phap luat dan dSn vî c ra ban in, quyet dinh khong diing, giy dii?t hai dSn 
quySn, Igi ich hgp phip ciia duong sy, xam pham den Igi ich cdng epng, Igi ich cua Nha nuoc, quyen, Igi 
ich hgp phap ciia ngudi thii ba. 
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ban dn, quyet dinh ciia Toa dn. Khi phat hien 
bdn dn, quylt dinh ciia Toa dn co vi pham,ca 
quan, t6 chuc, ca nhan khdc co quyen kien 
nghi den nguoi co tham quyen khang nghi 
theo thii tuc gidm doc thim. 

Ngoai ra, BLTTDS nam 2015 con quy 
dinh, Chdnh dn TAND cip tmh kiln nghi 
Chdnh an TAND cip cao hoac Chdnh an 
TAND tdi cao; Chdnh an TAND cip cao 
kiln nghi Chdnh dn TAND t6i cao xem xet 
khang nghi theo thu tuc gidm gidm doc tham 
doi voi ban an, quyet dinh ciia Toa dn da co 
hieu lye phdp ludt. Tuy nhien, doi voi nhiing 
ban dn, quyet dinh ldm xam pham den lpi ich 
cong epng, lpi ieh ciia Nha nuac, quyen, lpi 
ich hpp phdp eiia ngucri thii ba thi khong can 
CO don de nghi, ngucri co tham quyen khdng 
nghi CO quyen khang nghi doi voi cae ban 
an, quyet dinh neu tren. 

1.3. Trinh t^e, thu tuc khdng nghfgidm 
doc thdm 

- Ve don de nghJ xem xet lai bdn dn, 
quyet dinh cua Toa dn da eo hieu lye phap 
luat dupe quy dinh tai Khodn 1 Dieu 328^: 
Ben c^nh do khi gui don de nghi den ngucri 
CO tham quyen xem xet khang nghi ban dn, 
quyet dinh cua Toa an da co hi?u luc phdp 
luat thiduong sy phdi giii kem theo ban an, 
quyet dinh ciia Toa dn da co hieu lye phdp 
luat va tdi lieu, chiing cii (neu co) de chiing 
minh cho nhirng yeu cau ciia minh Id eo can 
cu vd hpp phdp*. 

- Thu tyc nhan don de nghi xem xet lai 
ban dn, quyet dinh cua Toa an da c6 hieu 

lye phdp luatdupc quy dinh tai Di6u 
329BLTTDS nam 2015; theo do, Toa dn, 
Vien kilm sdt nhgn don dk nghi do duong sy 
nop tryc tiep tai Toa dn, Vien kiem sdt ho?ic 
giii qua dich vu bim ehinh va phdi ghi vao 
so nhan don, cip giiy xdc n h ^ da nhan dcm 
cho duong su. Ngay giii don dupe tinh tir 
ngay ducmg sy nop don tai Toa dn, Vi$n 
kiem sdt hoac ngay co ddu dich vu buu chinh 
noi gui.Toa an, Vien kiem sat chi thy ly don 
de nghi khi co dii cac npi dung theo quy dinh 
ciia Dilu 328BLTTDS nam 2015. Trucmg 
hpp don de nghi khong co dii dieu kien thi 
Toa an, Vi?n kiem sdt yeu cau nguoi gui don 
siia doi, bo simg trong thcri han 01 thang, ke 
tu ngay nhan dupe yeu cdu eiia T6a dn, Vi?n 
kiem sdt; het thdi han ndy md nguoi gui don 
khong sua doi, bo sung thi Toa dn, Vî n 
kiem sdt trd lai don de nghi, neu ro ly do cho 
duong sy va ghi chii vdo so nhan don. 

- Don de nghi vd tai li^u chung eii kem 
theo cua cd nhan, co quan to chuc khdc dupe 
thye hien theo Dieu 4 Thong tu lien tich si 
03/2013/TTLT-TANDTC-VKSNDTC ngdy 
15/10/2013 ciia TAND t6i cao, VKSND toi 
cao huong dan thi hdnh mpt so quy dinh ve 
thu tyc giam doc tham, tdi tham vd thii tyc 
dac biet xem xet lai quyet dinh ciia Hpi dong 
thdm phdn TAND toi cao. 
2. Thuc tien ap dung thu t^c khang nghi 
giam doc tham va kiin nghi 

Theo so lieu bdo cdo eua nganh Toa dn, 
trong nhiing nam gan day, lupng don dk nghi 
gidm doc thdm dan sy nhu sau: nam 2018 la 

36 

Khoin 1 Dieu 328 BLTTDS nam 2015 quy dinh: 
1. Don de nghi xem xet bin in, quyet dinh cua Tda an da c6 hifu luc phap luat theo thii tyc giam doc thSm 
phii CO cic npi dung chinh sau day: 
a) Ngay, thing, nam lim dcm dl nghi; 
b) T6n, dia chi ciia ngudi dd nghj; 
c) Ten ban in, quyet djnh ciia Toa an da co hieu luc phap lu t̂ dupe de nghi xem xet theo ihii tyc giim doc thSm; 
d) Ly do de nghj, yeu cau ciia ngucri de nghj; 
d) Ngucri de nghi li ci nhan phii ky ten ho?c difim chi; nguai de n ^ li co quan, to chijrc thi ngucn d^ di?n 
hgp phap ciia co quan, to chiic do phai ,ky ten vi dong dau via phan cuoi dcni; truong hgp td chuc di ngii 
la doanh nghi?p thi v i^ su dyng con diu dugc thuc lii?n theo quy djnh ciia Luat Doanh nghiep. 
Khoan 2, Dieu 328 BLTTDS nam 2015. 
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16.782 don; nam 2019-18.112 don, trong do, 
so don dupe giai quylt trong nam 2018 la 
6.408 don, chip nhan khdng nghj 616 don 
chilm 9,6%; nam 2019 Id 9.198 don, chip 
nhan khdng nghi 491 don, chilm 5,3% ;̂ Con 
so neu tren chcj thiy, tmh trang gia tang don 
de nghi giam d6c flidm va ty le don dupe chip 
nhdn khdng nghi con thip. Mpt trong nhiing 
nguygn nhan din din tinh trang ndy Idquy 
dinh cua BLTTDS nam 2015 v6 can cii khang 
nghi chua ro. Nhu da dl cdp a tren day, mot 
trong nhung can cii khdng nghi Id "c6 vi 
ph?im nghiem trpng thu tyc t6 tung". Tuy 
nhien, cho den nay, co quan eo thim quyin 
chua ban hanhvan ban giai thich cu thi thi 
nao Idvi pham nghiem trpng thii tyc t6 tung. 

Ben c ^ do, theo quy dinh ciia khoan 1 
Dilu 327 BLTTDS nam 2015, trong then han 
01 nam, kl tu ngay bdn dn, quylt dinh co 
hi^u lye phdp luat, neu phdt hi?n vi pham 
phdp ludt trong bdn dn, quylt dinh do thi 
duong sy c6 quyen de nghi bdng van ban vcri 
ngudi CO tham quyen khdng nghi dl xem xet 
khdng theo thu tuc gidm doc tham. Doi voi 
nhimg trudng hpp ndy, Toa an se tiln hdnh 
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xem xet don yeu eau va tien hdnh cae thii tuc 
theo quy dinh cua Dilu 329* BLTTDS nam 
2015. Tuy nhien, theo quy dinh eua Dilu 334 
BLTTDS nam 2015, thoi han khdng nghi 
gidm doc thdm la 03 nam vd trong mot s6 
trucmg hpp co thi keo dai them 02 nam. Nhu 
vay, nlu duong sy gui don dl nghi sau thoi 
han 01 nam thi nguoi co thdm quyin khdng 
nghi gidm d6c thim xu ly don trong trudng 
hpp nay nhu the ndo? Vin dl ndy hien nay 
van con bo ngo. 

Ngodi ra, quy dinh thoi gian khang nghi 
gidm die tham neu tren cung dk lai nhilu he 
luy, nhit la dii voi cong tdc thi hanh an, 
ngucri phdi thi hdnh dn co tu tuong trong 
chd, CO tinh tri hoan khong chap hanh bdn 
dn, quyet dinh co hieu luc phdp ludt, tii do 
gay khong it kho khan cho co quan thi hdnh 
dn. Vi?c quy dinh thdi han khang nghi gidm 
ddc tham qua dai ciing se dnh hudng rit 
nhieu den vi?e khac phuc hau qua ddi vdi 
nhiing bdn dn da td chiic thi hdnh xong, nhu 
trong trudng hpp ngudi dupe thi hdnh dn 
n h ^ dupe tai san hogc co quan thi hdnh dn 
td chiic thi hanh dn bang hinh thuc bdn ddu 
gid tdi sdn vd ngudi thii ba mua dupe tdi sdn 

(Xem tiep trang 44) 

5 Tda in nhin dan toi cao (2018), Bio cio s6,50/BC-TAngay 11/10/2018 ciia Chanh an TAND toi cao vl 
cdng tic ciia cac Toa an t£ii ky hop thii 6 Quoc hpi.khoa XIV; Toa an rdian dan toi cao (2019), Bao cio s6 
59/BC-TA ngay 10/10/2019 cua Chanh an TAND tdi cao vk cong tac ciia cac Toa in t̂ i ky hop thii 8 Quoc 
hpi khda XIV. 

6 Dieu 329 BLTTDS nam 2015 quy djnh: 
"I. Tda an, Vi?n kiem sat nhin don dl nghi do dugng sy nop tryc tiep t̂ u Toa an, Vipn kiem sat ho^c giM qua 
djch vy bim chinh vi phai ghi vao s6 nh^n don, cip giay. xic nhan da nh^ don cho ducmg su. Ngiy gijri dan 
dupe tinh tii ngay duong sy npp don tai Toa an, Vien kiem sit hoac ngay co dau dich vy buu chinh noi gui. 
2, Tda an, Vî n kilm sat chi thy ly dcm dl nghi khi co du cac noi dung quy djnh tai Dilu 328 ciia Bp luat 
niy. Tru6ng hpp dan dl nghi khong c6 dii dieu ki$n theo quy dinh t̂ ii Dieu 328 ciia Bp li4t niy thi Toa in, 
Vî n kilm sat yeu cau n^d i giii,dcm sua ddi, bd sung trong thdi han 01 diangj, ke tu ngay nh^ dugc yeu 
ciu ciia Tda in, Vi?n kiem sat; hit thcri han niy ma ngucri giii dcm khdng sua ddi, bd sung thi Tda in, Vi?n 
kilm sit tri l̂ i don dl nghi, neu rd ly do cho duong sy ya ghi chu vao sd nh^ don. 
3. Ngudi c6 thim quyin kliing nghi thep thu tyc giam ddc thim phin cdng ngudi cd trach nhi?m tiln hanh 
nghien cihi dcm, thdng bao, kiln nghi, hd so vy in, bio cao ngudi cd tham quyen khang nghi xem xet, quyet 
djnh; trudng hgp khdng khing nghi thi thdng bao bing van bin, neu ro ly do cho duong sy, co quan, td 
chiic, ca nhin cd van bin thdng bio, kifin nghi. 
Chinh in TAND toi cao phin cdng Thdm phin TAND tdi cao, Vi?n trudng Vi?n KSND tdi cao phan cdng 
Kilm sat vien Vî n KSND tdi cao nghien ciiu dan, thdng bio, kien nghj, hd so vy an, bio cio Chinh in 
TAND t6i cao, Vî n trudng Vipn KSND tdi cao xem x6t, quyet dinh khang nghj. Tnrong^ hgp khong khing 
nghj thi Chdnh an TAND toi cao, Vi?n.trudng Vi?n KSND toi cao ttf minh ho$c uy quyen cho Tham phin 
TAND t6i cao, Kilm sit vien Vi?n kilm sit nhan dan tdi cap thdng bao bang van ban, neu ro ly do cho 
duong sy, CO quan, t6 chiic, ci nhan cd van ban thdng bio, kien nghj". 
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