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T6m tat: 
Gdn day, nhieu vy 1$, Ipt thong tin cA nhan do cdc ehO the kinh doanh 
nSm giii vk tmh tr^ng mua bdn, chuyen nhu9ng trai ph^ thong tin ck 
nhan da dagc de c^p tren cac phuang ti?n thong tin d î chdng. Tuy 
nhien, lu?u lyc, hi^u qud dieu chinh phip luat ve bao v? fliong tin ca 
nhan d nude ta hi?n nay cdn nhiiu bat c|ip. Trong pham vi bAi viet 
ndy, tac gia phan tich nhiing thdnh tyu, chi ro nhiing h^n chl co bdn 
cua phap ludt ve bdo v? thong tin cd nhdn d Vî t Nam hi?n nay vd de 
xudt phuang hudng, gidi phap kbdc phyc. 

Abstract: 
Recently, various forms of violations in the field of protection of 
personal information were reported by public media. However, 
effectiveness and efflciency of relevant legal regulation seem to be 
quite limited. This article provides analysis of achievements and 
clearly points out basic shortcomings of the current legal regulations 
on protection of personal infonnation in Vietnam and proposes 
solutions to overcome these shortcomings. 

1. Quy djnh cua phdp luat hipn hdnh v l 
bdo vf thdng tin cd nhan 

Thdng tin cd nhdn (TTCN) Id logi thdng 
tin ma ngudi nam dupe thdng tin ndy cd th i 
xdc dinh dupe danh tinh cua mpt ca nhan 
con ngudi cy the. Nhung TTCN thudng 
dupe nhde den bao gdm: hp ten, ngdy sinh, 
dia chi nai d, dia chi nai 1dm vipc, sd dien 
thogi ed nhdn, thu dipn tu, sd tdi khodn ngdn 
hdng, sd the tin dyng, sd chiing minh nhdn 
ddn, thdng tin trong hd so y te v.v.. Cdc 
thdng tin nay, khi dupe tiep egn bdi doanh 
nghipp, cd the trd thdnh ngudn du lieu cd gid 
trj thuang mgi nhdt Id thdng qua cde hogt 
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dpng truyen thdng, qudng bd, t i lp thi vd cdc 
hoat dpng egnh tranh tren thuong trudng. Vi 
vdy, doanh nghiep mudn ndm bat, thu tii^p, 
sd dyng, phdn tich, khai thdc TTCN eiia 
khdeh hdng hipn tgi vd cdc khdeh hdng tilm 
nang. Tuy nhien, d mpt ehilu egnh khdc, d l 
bdo ddm cupc s6ng rieng tu, sy ty do can 
thilt trong ddi sdng thudng nhgt, nhin 
chung, cde ed nhdn khdng mudn TTCN eiia 
minh bj Ip, Ipt vdo tay nhung ngudi md 
ngudi cd TTCN khdng bilt hp se su dyng 
thdng tm dd eho myc dich ^i. Ndi cdch khdc 
mdi cd nhan rat khdng mudn cdc TTCN cua 
minh bi rai vdo tay ngudi Ig. Chinh vi thi 
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moi cd nhdn thudng ed nhu cdu kiem sodt 
(hoae tim cdch kiem sodt) sy Ian truyin 
TTCN li&i quan tdi ban thdn mmh. 

Ddp ling dupe mdi lo nggi do, trong 
nhung thdp niSn gdn day, phdp lulit d nhieu 
qudc gia trdn thi gidi da thiet Igp cde chudn 
myc ve vipc tiep egn, sd dyng TTCN trong 
cdc giao dich giiia cd nhdn vdi doanh nghiep 
hoae giiia ed nhdn vdi cac ca quan cdng 
quyln. Vipt Nam eung khdng phdi Id ngogi Ip. 

^ 6 Vipt Nam, thugt ngii "TTCN" da dupe 
nhac tdi trong Ludt Duac nam 2005 va yeu 
cdu bdo mdt "TTCN" trong ITnh vyc hdng 
khdng da dupe dl cap trong Ludt Hdng 
khdng dan dyng nam 2006'. Tuy nhien, ede 
quy dinh cy the vl bdo vp TTCN chi thye sy 
xudt hifn trong Ludt Cdng nghp thdng tin 
ndm 2006 (Lu^t CNTT). Mac dd vdy, Ludt 
CNTT ehi quy dinh vipe bdo v$ TTCN tren 
mdi trudng mgiig chii khdng quy dinh chung 
cho vi^c bdo vp TTCN. Theo quy dinh cua 
khodn 1 Dilu 21 Ludt CNTT, td chdc, cd 
nhdn "thu thgp, xd ly vd sd dyng TTCN cua 
ngudi khdc tren mdi trudng mgng phdi dupe 
ngudi dd dong y tru trudng hap phdp lugt cd 
quy dinh khde". Khi thu thap, xd ly vd su 
dyng TTCN eua ngudi khde, ehu the thye 
hien hdnh vi ndy cd trdch nhiSm: "a) Thdng 
bdo cho ngudi dd biit vi hinh thuc, pham vi. 
dia diim vd muc dich cua viec thu thdp, xu 
ly vd su dung TTCN cua ngudi do; b) Sie 
dung dung muc dich TTCN thu thgp dupfc vd 
chi luu trii nhOng thdng tin do trong mdt 
khodng thdi gian nhdt dinh theo quy dinh 
cda phdp lugt hogc theo thod thugn giiia hai 
bin; c) Tien hdnh cdc bipn phdp qudn ly, ky 
thugt cdn thiit di bdo ddm TTCN khdng bi 
mdt. ddnh cdp. tiet Id. thav ddi hoae phd 

huy; d) Tiin hdnh ngay cdc bipn phdp cdn 
thiet khi nhgn duac yeu cdu Idem tra lgi, 
dinh chinh hogc huy bd theo quy dinh tgi 
khodn J Dieu 22 cua Ludt ndy; khdng dupec 
cung cdp hogc sie dung TTCN lien quan cho 
din khi thdng tin do duac dinh chinh lgi". 
Ngogi Ip eho vipe thu thdp, xu ly vd su dyng 
TTCN cua ngudi khde ma khdng c4n sy 
ddng y eiia ngudi do dupe dgt ra "trong 
trudng hpp TTCN do duac su dung cho muc 
dich sau ddy: a) Ky kit, sua ddi hogc thtfc 
hien hap ddng su dung thdng tin, sdn phdm, 
dich vg trin mdi trudng mgng; b) Tinh gid, 
cudc sir dung thdng tin, sdn phdm, dfch vu 
trin mdi trudng mgng; c) Thtfc hipn nghia 
vy khdc theo quy dinh cua phdp lugt"^. 
Khodn 1 Dilu 22 Ludt CNTT quy dinh 
quyen eua ehu thi thdng tm trong vipc kilm 
tra, yeu cdu duih chinh hoae huy bd TTCN 
do ehu the khdc luu trii. Theo dd, "cd nhdn 
cd quyen yiu cdu td chiec, cd nhdn luu trir 
TTCN cua minh tren mdi trudng mgng thuc 
hien viec kiem tra. dinh chinh hoae huy bd 
thdng tin do "̂ . Khodn 2 Dilu 22 Lugt CNTT 
quy dinh "td chiie, ed nhdn khdng dupe cung 
cdp TTCN cua ngirdi khac cho ben thu ba. 
tru trudng hpp phap ludt cd quy dinh khde 
hoae cd sy ddng y cua ngudi dd". Them vdo 
dd, "ca nhan ed quven yeu cdu boi thudng 
thipt hgi do hdnh vi vi pham trong vipc eung 
cdp TTCN"". 

Cd the ndi rdng, ede quy dinh kl tr6n 
hdm y rdng, vipe "thu thap, xir ly, su dyng, 
chuyen nhupng TTCN" cua bdt cu td chuc, 
cd rihdn ndo tren mdi trudng mgng diu phdi 
bdo ddm yeu cdu ve "tinh hop phdp". Chu 
thi TTCN cd mpt sd quyen nhdt dinh ddi vdi 
td chiic, cd nhdn thu thgp, xd ly, su dyng vd 
chuyen nhupng TTCN. 

1 Tuy nhien, thu§t ngii "thong tin cd nhSn" da dugc sii dyng tai khodn 3 DiSu 57 Luat Dugfc ndm 2005 du 
kh6ng c6 sv gidi thich. Khodn 2d Dilu 126 Lu|it Hdng khong dan dyng nam 2006 co quy dinh "Doanh 
nghiep kinh doanh h? th6ng d?t giii cho bdng may tinh phai tuan thu cac nguyen tac sau day: ... Bdo mdt 
thong tin cd nhdn ciia khdeh hdng, trir tnrdng hpp theo yeu cdu ciia ca quan nha nude co thdm quyen". 

2 Khoan 3 Dieu 21 Ludt C6ng ngh? thong tin nam 2006. 
3 Khodn 1 Dieu 22 Lû it Cong ngh§ thong tin nam 2006. 
4 Khodn 3 Dilu 22 Lu t̂ C6ng ngh? thong tin nam 2006. 
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Dilm dang noi la, Lu^t CNTT chi moi 
khing dinli cac nghla vv va rang buoc phap 
ly kk tren d6i vdi viec thu thap, xu ly, luu 
tru, chuySn nhuong TTCN tren moi trucmg 
mang. Do do, d?io luat nay dS lai mpt khoang 
tr6ng phap ly ddi vdi vi?c bao v? TTCN 
khong it tren moi truang mang (tiic la 6 moi 
truang vjt ly - moi trudng offline). Them 
vao do, thu$t ngii "chu thS TTCN" hoae chii 
thS du li?u (data subject) chua dugc su dvmg 
trong d?o lu|t nay. 

Tr6n co sd quy dinh cua LuSt CNTT, 
Chinh phu da ban hanh Nghj dinh s6 
64/2007/ND-CP ngay 10/4/2007 ve tog 
dyng cong ngh? thong tin trong ho?t dpng 
cua ca quan nh4 nude. Nghi dinh nay Ian 
dau tien c6 quy dinh tji khoan 5 Dieu 3 giai 
thich "TTCN" la "thong tin du dexdc dinh 
chinh xdc danh tinh mpi cd nhdn, bao gom 
it nhat noi dung trong nhiing^ thong tin sau 
day: hf ten, ngdy sinh, nghe nghi(p, chiic 
danh, dia chi lien he, dia chi thu dien tu, so 
dien thogi, so chxmg minh nhdn ddn, so ho 
chieu. Nhiing thong tin Ihufc bi mat cd nhdn 
gom CO ho scry ti, hosanqp thue, so the bdo 
hiem xa hoi, s6 the tin dung vd nhirng bimdt 
cd nhdn khdc"^. 

Tilp ndi quy dinh nay, cac quy dinh ve 
bio vp TTCN con dupe quy dinh trong Luat 
B4o vp ngudi tieu dvmg nam 2010 ve"bao 
vp thong tin cua ngudi tieu dung" (Dieu 6). 
Theo quy djnh nay, ngudi tieu dung dupe 
bio dam an toan, bi mat thong tin ciia minh 
khi tham gia giao dich, sd dyng hang hda. 

dich vvi, tru trudng hop co quan nha nude co 
thim quyjn yeu eiu. Trudng hpp thu thap, 
sii dung, chuyfa giao thong tin eua nguoi 
tieu diing thi t5 chiic, ca nhan kinh doanh 
hang hda, dich vy co trach nhiem: a) Thoilg 
bao ro rang, cong khai trudc khi thvrc hipn 
vdi ngudi tieu dung v6 myc dich hoat dpng 
thu thap, sii dvmg thong tin cua ngudi tieu 
dOng; b) Sii dving thong tin phu hop vdi myc 
dich da thong bao vdi ngudi tieu dung va 
phai dupe ngudi tieu dimg ddng y; c) Bao 
dim an toan, chinh xac, diy du khi thu thap, 
su dyng, chuyin giao thdng tin cua ngudi 
tieu dung; d) Tvr minh hoae co bipn phip de 
ngucri tieu dimg cip nhit, dieu chinh thdng 
tin khi phat hien thiy thdng tin do khdng 
chinh xac; d) Chi dupe chuyin giao thdng 
tin ciia ngudi tieu dung cho ben thu ba khi 
cd su ddng y cua ngudi tieu dimg, trir trudng 
hpp phip luit cd quy dinh khac. 

Rieng vdi liiih vuc thuang mai dipn til, 
Nghi djnh sd 52/2qi3/ND-CP vl thuang mai 
dipn td cd kha nhilu quy dinh quan trijng vl 
bio ve TTCN cua ngudi tieu dimg. Dieu djc 
bipt, Nghi dinh nay (khoan 13 Dilu 3) da 
chinh thuc dua ra djnh nghla "TTCN" la 
"cac thdng tin gdp phan dinh danh mpt ca 
nhan cy thi, bao gdm tdn, tudi, dja chi nha 
rieng, sd didn tho^i, thdng tin y tl, si tai 
khoin, thdng tin vl cac giao dich thanh toSn 
ci nhan va nhung thdng tin khac mi ca nhan 
mong mudn giii bi maf". Nghi djnh nai; 
ciing chinh thuc sir dyng cym tii "chii the 
thdng tin" tuang ddng vdi thuit ngi 

5 Nghi dinh njly ciing quy dinh ro vi?c "bao v? thong tin cA nhSn do ca quan nM nu6c nam giii trfin moi 
tm6ng mang" tai Dieu 5 nhu sau: 
" 1. Cor quan nhi nuac thu nhap, xii ly va sir dung thong tin ca nhSn tren moi tmcmg mang phM thvc hiln 
theo quy djnh tai Dieu 21 ciia Luat Cong nghe thong tin. 
2. CAc bî n phap bao ve thong tm ca nhan bao gom: thong bao muc dich sir dvmg thong tin ci nhan; ffm 
sat qua trinh xii ly thong tin ca nhSn; ban hanh thu tuc kiSm tra, dinh chinh ho5c hiiy bo thong tin ci oh^ 
cac bien phip ky thu t̂ khac. 
3. Ca quan nhi nu6c namgiirthdngtin thuQc bi mat ca nhan phii c6 trach n h i ^ bio ve nhOn̂  thdng tm 
d6 vi chi dugc phep cung cap, chia se cho ben thir ba co thim quyen trong nhung truang hpp nhat dinh thw 
quy dinh cita phap luat". 

6 Truac d6, thuat ngii "thong tin ci nhan" c6 duac giai thich tai khoan 5 Di£u 3 Nghi dinh s6 64/2007/NB* 
CP ngiy 10/4/2007 ve irng dung cong ngh? thong tin trong hoat dpng cua ca quan nhi nuac vi khoinJ 
Dieu 3 Th6ngtus625/2010/rT-BTnTngiy 15/11/2010 ciia Bp Thong tin vaTniykthtag quy dinh* 
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"information subject" (ho^c data subject) ma 
phap lu$t v^ bao vfi TTCN a nhilu qu6c gia 
xac dinh. 

Bp luat Dan sir nam 2015 (BLDS) da bo 
sung quy dinh ve "quyen ve doi song ri6ng 
tir" (Dilu 38) ben canh cdc nfii dung ve "bi 
mat cd nhan" va "bi m|lt gia dinh" von da 
dugc quy dinh trong BLDS nam 1995 va 
2005 tnioc do. Cu tiie, theo quy dinh cua 
Dieu 38 BLDS (Quyen ve doi song rieng tu, 
bi m t̂ cd nhSn, bi mdt gia dinh): (I) Ddi sdng 
rieng tu, bi mgt cd nhdn, bi mat gia dinh Id 
bdt khd xam phgm vd dup'c phdp lugt bdo vp; 
(2) Vipc thu thgp, luu giu, sir dung, cdng khai 
thdng tin liin quan den ddi sdng rieng tu, bi 
mgt cd nhdn phdi duac ngudi do ddngy, vipc 
thu thgp, lint giir, sti dtpig, cdng khai thdng 
tin liin quan den bi mgt gia dinh phdi dup^c 
cdc thdnh vien gia dinh dongy, trie trudng 
hpp lugt ed quy dinh khdc; ... (4) Cdc bin 
trong hpp dong khdng duptc tiit Ip thdng tin 
vi ddi song riing tu, bi mgt cd nhdn, bi mgt 
gia dinh cua nhau md minh dd biet dugc 
trong qud trinh xdc lap, thuc hien hpp ddng. 
trie tnrdng hpfp cd thda thudn khdc. 

Trong nam 2015, Ludt An toan thong tin 
mang (Lu|t ATTT mang) dugfc ban hdnh vdi 
nhieu quy djnh ve bdo v? TTCN tren moi 
trudng mang (tren khong gian mang). Trong 
Luat ATTT mang, Ian ddu tien thu|it ngii 
"TTCN" dugc mot dao luat gidi thich la 
"thong tin gan voi vi?c xac dinh danh tinh 
ciia m^t ngudi c\i thi" (khoan 15 Dilu 3). 
Luat ndy cflng giai thich thuat ngii "chu thS 
TTCN" (khodn 16 Dieu 3) vdi y nghia do la 
"ngudi dupfc xdc dinh tie TTCN do ". Lu^t 
nay cung quy dinh khd ro vl "nguyen tdc bdo 
v$ TTCN tr6n m^ng" (Dilu 16), vi^c "thu 
thip vd svr d\mg TTCN" (Dilu 17), viec "cap 
nhat, sua dk vd huy bo TTCN" (Dilu 18), 
yeu cdu "bdo dam an toan TTCN tren m^g" 
(Dilu 19) va "trach nhi?m ciia co quan qudn 
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ly nhd nude trong bdo v? TTCN tren mang" 
(Dilu 20). 

Ngodi ra, Nghi djnh ve xu ly vi pham 
hdnh chinh lien quan tdi hoat dpng thuang 
mai dien tu cung budc ddu co cdc quy djnh 
ve cac bien phap che tai d6i vdi hanh vi vi 
pham. Ching h^n, khodn 4 Dieu 84 Nghi 
dinh s6 185/2013/ND-CPngay 15/11/2013 
cua Chinh phii (Nghi dinh so 185) quy djnh 
xu phat vi pham hdnh chinh trong hogt dgng 
thucmg mai, sdn xuat, buon bdn hdng gia, 
hdng cam va bdo v$ guyen lgi ngudi tieu 
dung (dugc sua ddi, bo sung bdi Nghj dinh 
s6 124/2015/b©-CP) quy dinh: "Phgt tiln tu 
20.000.000 dong din 30.000.000 ddng ddi 
vdi m0t trong cac hdnh vi vi phgm sau ddy: 
a) Thu thgp TTCN cua ngudi tiSu diing ma 
khdng dugc s\r ding y tnidc cua chii thi 
thong tin; b) Thiet lap ca chl mgc dinh bupc 
ngudi tieu ddng phdi ding y vdi vi?c TTCN 
ciia minh bi chia se, tiet Ip hoae sii dvmg cho 
muc dich quang cdo va cac muc dich thuang 
mai khdc; c) Sii d\mg TTCN ciia ngudi tieu 
diing khdng diing vdi m\ic dich vd pham vi 
da thdng bao." Ngodi ra, chii thS vi pham 
cdn hi dinh chi hoat d$ng thuang mgi di^n 
tu t£r 06 than^ den 12 thdng trong trudng hgp 
vi pham nhieu Ian hogc tdi pham vd bi buOc 
npp lgi sd lgi bat hgp phdp co dugc do th^c 
hien hdnh vi vi phgm. Hanh vi vi phgm quy 
dinh ve thu thdp, su dyng TTCN cdn cd thS 
bi phgt theo quy djnh tgi Dieu 84 Nghj djnh 
sd 15/2020/ND-CP ngdy 3/2/2020 quy dinh 
xu phgt vi phgm hanh chinh trong ITnh vuc 
bira chinh, vien thdng, tin sd vd tuyen di?n, 
cong ngh? thdng tin vd giao dich di?n tu. 
2. Nhirng hgn che trong quy djnh ciia 
phdp lugt hif n hdnh vl bao v^ thong tin 
cd nhan 

Phdp lugt ve bdo ve TTCN d Vi?t Nam 
cho tdi nay cdn mpt so diera ban che co ban 
nhu sau: 

thu thgip, su dyng, chia s6, dam bao an toan vk bao v? thong tin ca nhan tren trang thong tin dî n tii ho^ 
cong diong tin di?n tu cua co quan nha nuoc. 
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Thii nhdt, dinh nghia vl TTCN cdn chua 
thong nhat giixa cdc van ban quy phgm phdp 
ludt cd lien quan (the hif n cd trong npi dung 
quy dinh vd trong ky thuat lap phap). Vi du, 
dinh nghia vl "TTCN" trong Luat ATTT 
mang ngan gpn, trong khi Nghi dinh sd 
52/2013/ND-CP ciia Chinh phii vl thucmg 
mgi dien td lgi quy dinh cu the, chi tiet va cd 
nhung diem kho ddnh gid Id cd hodn toan 
tuong hgp vdi quy dinh ciia Ludt ATTT 
mgng khong''; Ludt Bdo ve quyen lgi ngudi 
tiSu dung nam 2010 sii dyng cym tu "thdng 
tin cua ngudi tieu dung" (Dilu 6) dl ham 
chiia "TTCN" ciia ngudi tieu dung, trong khi 
dd, Luat ATTT mgng vd Nghi dinh sd 
52/2013/ND-CP lgi dung cym td "TTCN". 

Thd hai, cdc quy dinh hi?n hdnh mdi tap 
trung dilu chinh viec bdo v? TTCN tren mdi 
trudng mgng (hogc mdi trudng khong gian 
mgng), chua c6 quy dinh c\i the ve bdo y? 
TTCN trong mdi trudng truyin thong. Dilu 
nay tao ra sv chia cdt trong dieu chinh phap 
lugt giiia khdng gian thuc yd khdng gian do, 
khdng phu hgp vdi th\rc tien cd sy hda trdn, 
kit ndi mpt cdch kho phan tdch giiia khdng 
gian tiiyc (khong gian vat ly) va khdng gian 
do ciia thdi Iŝ  Cdch mgng cdng nghiep Ian 
thiJtu. 

Thu ba, phdp ludt bdo ve TTCN chua 
bdt kip dugc vdi thye tien sir dung cac dii 
Ii$u ca nhan nhu dii Û u ve hinh dnh ca nhdn 
(cdng ngh$ nhgn dipn khuon mat), cdc dii 
li?u sinh trdc (chang hgn: van tay, mong mat 
v.v..)... Chinh vi vdy, khi doanh nghiep sir 
dyng cac dii Upu nay, co mpt vdn de dugc dgt 
ra Id cdc quy dinh bdo ve TTCN hi^n hanh 
cd dugc dp dvmg vdi cdc doanh nghiep nay 
khong vd li$u co can quy dinh cac bi?n phap 
mang tinh chat che han ddi vdi doanh nghiep 

thu thgp va su dyng dii li?u sinh tiac cua 
ngudi tieu dung khdng? Ly do la, neu nhu 
"dia chi", "sd dipn thogi" ciia mpt ngudi 
cung dugc xip vdo TTCN thi ro rdng,̂ cac dii 
lipu vl sinh trdc hgc, tuy ciing cd the coi Id 
"du lieu" hogc "TTCN" nhung dp "nhgy 
cdm" cua cac dii lieu nay Idn hem nhieu so 
vdi thdng tin ve "s6 dipn thogi" hogc "ten", 
"tudi" ciia chu the TTCN. 

Thii tu, cac van bdn phdp lugt ve bao v? 
TTCN chua dy lieu tdi nhung tmh hulng 
thuc tl trong thu thap, xii !y TTCN nhu: vipc 
thu thdp vd xd ly TTCN Id tre em cdn Idy y 
kiln ddng y cua nhiing ai, vi^c chuy6n TTCN 
xuyen bien gidi cdn dugc kiem sodt nhu the 
ndo, vipc vd danh hda TTCN d6 sir dyng phai 
chiu nhung rang bugc phap ly ndo v.v.. 

Thii nam, chua cd quy djnh vl quyen 
dugc quen (right to be forgotten) trong idiung 
trudng hpp can thilt (mdt logi quyln ndng c6 
gid tri nhdn bdn ma phap lugt ve bdo vf 
TTCN cua nhieu qudc gia da co quy dinh). 

Thu sau, chua cd quy dinh cy the ve 
trach nhipm boi thudng thi^t hai ddi vdi chu 
the cd hdnh vi sai trdi trong vipc thu thlp vk 
su dyng TTCN. Ddy ciing Id khodng trong 
phap ly can dugc xii ly. 

Thd bay, giiia Nghi dinh sd 18 5 va Nghj 
dinh sd 15/2020/ND-CP vl x\i phgt vi phgm 
hanh chinh tron^ linh vyc cdng ngh$ thong 
tin (Nghi dinh sd 15) tuy khdng cd qud nhieu 
khdc biet ve muc phgt tien ddi vdi vi?c thye 
hien ciing mpt hdnh vi vi phgm (chdng ĥ n: 
thu th^p TTCN trai phep) nhung bi$n ph^ 
khac phuc hgu qud thi lai khdn^ hoan toan 
gidng nhau. Cu the, khoan Dieu 84 Nghj 
dinh so 15 quy dinh nhu sau: "Phat tien tir 
20.000.000 ddng din 30.000.000 ding d6i 
vdi mpt trong cac hanh vi sau: a) Sii dyng 
khdng dung muc dich TTCN da thoa thup 

7 Khoan 16 Dieu 3 Nghi djnh so 72/2013/ND-CP ngay 15/7/2013 cua Chinh phii ve quan ly, cung c^. sa 
dving dich vy Internet va thong tin tten mang da co giai thich "Thong tin ca nhan la th6ng tin gin lien vii 
vifc xie dinh danh tinh, nhan than ciia cS nhan bao gom ten, tu6i, dia chi, s6 chung manh nhan dan, so dî n 
tho^i, dia chi thu di?n tu vk thong tin khac theo quy djnh cua phap luat". Khi dugc sua d6i, b6 sung boi 
Nghi djnh so 27/2018/ND-CP, npi dung viia neu du(?c giii nguyen. 
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Jfhi thu tliSp liojc khi chua c6 sti dong ̂  cila 
chu th^ TTCN; b) Cung cip hoae chia se 
hoae phit tan TTCN da thu thjp, tiSp cjn, 
Idem soat cho ben thur ba khi chua co su 
dong y cua chi TTCN; c) Thu thap, sii dung, 
ph4t tdn, kinh doanh trii phap luat TTCN 
cua nguoi khac", tuy nhien, bi$n phdp khSc 
phuc hau qua chi la bupc hlly bo TTCN do 
th\rc hidn hanh vi vi ph^m. 

Thij tdm, mijrc xir pheit doi v(5i cdc hatih 
vi vi ph^m phap ludt ve bdo v? TTCN trong 
Nghi dinh s6 185 vd Nghi dinh s6 15 cdn 
nh?' so vol thong IS cila nhiSu quoc gia tren 
the gidi" vd cung chua dap ting dugc yeu cdu 
dau tranh phong, ch6ng vi p h ^ phdp lujt 
trong Imh vuc ndy (thudng Id cac vi pham 
rat khd phdt hi^n, xu ly). 

Thii chin. Bo luiit Hinh s\r nam 2015 da 
dugc srta ddi, bd stmg nam 2017 mdi chi cd 
mpt so quy dinh budc d4u t^i DiSu 159 vl 
tpi xam pham bi m^t hoae an todn thu tin, 
di$n thoai, di?n tin hoae hinh thiic trao ddi 
thdng tin rieng tu khdc cila ngudi khdc vd 
Dieu 288 ve tdi dua ho^c sii dtmg trai phep 
thdng tin mang mdy tinh, mang vien thdng'", 
Tuy nhien, 02 tpi danh ndy chua quy dinh cu 
the, true tiep ve cac hanh vi vi pham phap 
luat lien quan tdi TTCN dang diln ra hien 
nay. Day ciing Id khoang trong phap ly cdn 
dupe xii ly. 
3. Ki^n nghi 

Trudc mat, d6 bdo ddm hipu l\tc, hieu 

qud dieu chinh cila phap luat vS bao vp 
TTCN d Vipt Nam, rdt cdn khac phyc nhung 
diem han chl neu tren. Cu thS: 

Thii iihat, khdc phuc nhiing diSm chua 
thdng nhat, ddng bp trong npi dung vd ky 
thuat Ipp phap giiia cac van ban cd lien quan 
nhu da chi ra d trSn, ddng thdi xem xet nang 
miic xii phiit vi pham hdnh chinh ddi vdi chu 
the cd hdnh vi vi pham (ddi vdi doanh 
nghi6p cd hdnh vi vi pham, cd thi xdc djnh 
miic phat tinh theo doanh thu ho^c theo quy 
md cua doanh nghipp vi pham) nham bdo 
dam tinh ran de, phdng ngiia chung. TiSu 
biSu trong xu hudng ndy phdi kS tdi cdc qu6c 
gia trong Lien tninh chau Au. Nam 2016, 
Lien minh chau Au ban hanh Quy chd chung 
ve bao v$ dii lipu ca nhan (General Data 
Protection Regulation - GDPR), cd hipu Itrc 
til ngdy 25/5/2018. GDPR da quy diiih chi 
tidt trdch nhipm cua chu thS thu th|tp, xii ly 
TTCN trong dd cd trdch nhidm cila ngudi 
trvic tijp tien hdnh cdng vipc thu thjp, xii 1̂  
TTCN trong doanh nghiep. Miic phat cho 
hdnh vi vi pham cd the len tdi miic 4% 
doanh thu cua nam tai chinh trudc thdi dilm 
xay ra hdnh vi vi pham. Nhilu qudc gia chau 
Au da ban hanh Luat vl Bdo ve TTCN tren 
CO sd npi luat hda cac quy dinh cila GDPR. 

Thii hai, cd hudng ddn rd hon vl vipc 
bdi thudng thi^t hji (chl tdi dan su) ddi vdi 
chii thd cd hanh vi vi pham theo hudng t?o 
dieu kipn thuan lgi cho chu thi thdng tin hi 

Khoto 4 Difiu 84 Nghi dinh so 185/2013/ND-CP da dmrc siia d6i, b6 sung nam 2015 quy djnh hinh vi 
"thu th^p thong tin cd nhan ciia ngudi tieu dung ma khong ducrc s\r dong y tru6c cua chu the th6ng tin; sii 
dyng thong tin ca nhan cua ngudi tieu diing khong dung vol myc dich va pham vi da thong bao" chi bi 
ph?t tiSn tii 20 dSn 30 trieu dong. Bilu 84 Nghi dinh s6 15/2020/NB-CP quy djnh hanh vi "thu dijp thong 
tin ci nhan khi chira co svr dong y ciia chii the thong tin ca nhan ve ph^m vi, muc dich ciia viec thu th|p 
vi sii dvmg thong tin do" chi bi phyt tii 10 din 20 tri^u dong, con hanh vi "sii dung khong dung myc dich 
thong tin ca nhan da thoa thu^n khi thu thap ho^c kin chua co sy dong y cua chu the thong tin ca nhan; 
cung cip hole chia se hô ic phat tdn thong tin ca nhan da thu thdp, tiep can, kiem soat cho ben thijr ba khi 
chua c6 sy d6ng y ciia chii thong tin ca nhan; thu thdp, sir djmg, phat ran, kinh doanh rrai phap luat thong 
tin cd nhan ciia nguoi khac" thi bi phat tir 20 den 30 trieu dong. 
Theo quy dinh cua Lien mmh chau Au, cdc hanh vi xam pĥ un phdp ludt bao v? thong tin ca nhdn c6 the 
bj xir ph^t tdi 4% t6ng doanh thu ciia nam tai chinh tnrac thai diem xay ra hanh vi vi pham. 
Dieu 159 Bp luat Hinh sy quy dinh. viec "Xam ph^m bi mdt hodc an todn thu tm, di?n thoai, dien tin hodc 
hinh thiic trao d^i thong tin rieng tu ciia ngudi Ididc" co the bi ph^t tdi 03 nam. Dieu 288 quy dinh ve "T^i 
dua hodc sii dyng trai phep thdng tin tren mang may tmh, mang vien thdng" vdi muc huih ph t̂ cao nhdt 
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xam hai quySn 1^ co thi khai ki?n d6i b6i 
thuang thi^t hgi. 

Thu ba, nghien cmi tpi pĥ im hoa d6i voi 
hanh vi thu th^p, su d\mg, khai thac, chuyen 
nhupng trii phep TTCN gay hau qua nghiem 
trpng hoae duac thuc hi?n a quy mo Ian, tu 
do bo sung cac quy dinh vS tpi ph?m hinh s\r 
CO lien quan trong Bp luat Hinh sy: hi?n hanh 
(vai bien phap ch6 tai ap dyng cho ca ca 
nhan co hanh vi vi phgm va phap nhan 
thuang mai co hanh vi vi phgm). 

Thii tu, nghien cuu xay dung Luat Bao 
v | TTCN, tren ca sd k& thua mpt s6 quy dinh 
ve bio v? TTCN da co trong Lugt Cong ngh? 
th6ng tm nam 2006, Lugt An toan thong tin 
mang nam 2015, Nghi djnh so 52/2013/ND-
CP ve thuang mgi di?n tir nhung dieu chinh 
toan dien han vi?c bao v? TTCN (khong chi 
giai hgn vi$c bao v$ TTCN trong "khong 
gian mgng"), nhat la vi?c quy djnh day du 
han cic nguyen tac bao v? TTCN" (nguyen 
tac bao dam c6 chu the chiu trach nhiem TO 
ring ve cac vi pham trong qua trinh xii ly 
TTCN; bio dim tinh minh bgch va cong 
bang trong xilc !y TTCN...), quy dinh ve vi?c 
thu th|ip vi xii ly TTCN hen quan toi tre em, 
quy dinh ro han trach nhi$m cua cic chu the 
tham gia vao qui trinh thu thgp, luu tru, xii 
ly, khai thie, chuyen giao TTCN, viec 
chuygn TTCN xuyen bien giai, cung cic 
bi@n phip che tai nghiem khac, trich nhi$m 
qu^ ly nha nuac ve bio v$ TTCN dk xur ly 
nhieu bat cgp trong thuc tien bao v? TTCN, 
gop phin duy tri ni^m tin cua nguai dan ve 
an ninh, an toan TTCN khi tham gia vao nen 

kinh te so. Luit Bao ve TTCN ciing can quy 
dinh CO ch6 hpp tic quoc te trong vi$c bio 
V? TTCN trong hoi cinh cupc Cich mgng 
cong nghiep lin thii tu cung tien trinh hpi 
nhap dang tic dpng At mgnh me toi Vi§t 
Nam vi cac nen kinh t6 doi tic chu yeu cua 
Vi?t Nam. 

Trong ASEAN, Malaysia da ban hanh 
Luat Bao ve dii li?u ci nhan nam 2010'^, 
Singapore da ban hinh Lugt Bao v? dii li?u 
ca nhan nam 2012 (Personal Data Protection 
Act of 2012) cung Quy che bao v? dii li$u 
ca nhSn nam 2014 (Personal Data Protection 
Regulations 2014)'^ Thii Lan ban hinh dgo 
lugt diu tien ve bao v? dii li$u ca nhan 
("Lugt Bio v& dvt li$u ca nhan" - Personal 
Data Protection Act, nam 2019, co hipu l\rc 
ehmh thiic tu ngay 27/5/2020)'^ 

6 khu v\rc Dong Bic A, Nhat Ban ban 
hanh Lu^t Bio v$ TTCN l4n dSu tien vao 
nam 2003 nhung da tien hanh sua doi, bo 
sung ca ban vio nam 2016 voi s\r mo phong 
nhieu quy dinh ciia GDPR nam 2016 ciia 
chau Au'̂ . Han Quoc lan dau tien ban hinh 
Lugt BAo vp TTCN vao nam 2011 vi tir d6 
t^ nay, dao lugt niy lien tyc dupe sua doi, 
b6 simg yio cic nam 2013, 2014, 2015, 
2017 vi iin gin day nhit vao thang 2/2020 
de phuc v^ vipc phit tri6n ndn kinh tl s6 ciia 
Hin Qu6c'*. Tgi Trung Qu6c, ngiy 
28/5/2020, Quoc hpi Trung Qu6c da ban 
hanh BLDS dau tien trong ljch sii che dp 
moi (cohi^ul^c tii ngiy l/l/202I)vai 1260 
dilu dupe chia thinh 84 chuang, trong d6 c6 
1 chuang rieng quy dinh vl "quyln vl din 

11 B6n c^nh cdc nguyen tJc dl dugc phap li4t hi?n hanh quy djnh mk trong do co nguyen tic hko dam c6 sv 
d6ng y ciia chii the thong tin veph^m vi, myc dich cua vî c thu thlp. xu ly thong tin ca nhSn; bao ddm tinh 
hgp phap vEi chinh xac (va quyen kiem chiing tinh chinh xdc) ciia thong tin ca nhan dugrc thu th^, xii IJ; 
bdo ddm an ninh, an todn doi voi thong tin cd nhan dtigc thu th^p, xir ly. 

12 Robert Walters, et. al (eds.), Data Protection Law: A Comparative Analysis of Asia-Pacific and European 
Approaches (Singapore: Springer, 2019) at 197. 

13 Robert Walters, et. al (eds.), Data Protection Law: A Comparative Analysis of Asia-Pacific and European 
Approaches (Singapore: Springer, 2019) at 83. 
ht^s;//www.dataprotectionreport.com/2020/02/thailand-personal-data-protection-iaw/. 
https://www.dataguidance.coni/notes/japan-dala-protection-overview. 
http://koreanlii.or.kr/w/index.php/Recent_amendmcnts_to_PIPA. 
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song rieng tu va bio ve TTCN" (tir Dilu 
1032 din Dilu 1039 ciia BLDS)" cimg 
nhilu quy dinh co lien quan'^ Hipn tgi, du 
thao Luat Bio vp TTCN cua Trung Qu6c 
ciing dang dupe gip nit soan thio dl du kiln 
trinh co quan Igp phip cua nuoc niy xem xet 
thong qua vio cuoi nam 2020. 

THUC TIEN PHAP LUAT 

Thii nam, tang cuong quan ly nha nuac 
ve bao v? TTCN, quy dinh ro dau moi ca 
quan quan ly nhi nuoc ve TTCN dong thdi 
trao cho ca quan niy du quyen hgn va cong 
cu quin ly can thiet nham kip thai phit hi^n 
vi xir ly nghiem minh cac hanh vi vi phgm 
trong liiih vuc bao ve TTCN • 

17 Bao gom cdc npi dung nhu: Dinh nghTa ve doi song rieng tu (Dieu 1032) va cdc hanh vi diigrc coi Id xam 
ph^m quyen ve ddi song rieng tu (Dieu 1033); djnh nghia thong tin ca nhan vd nguyen tdc bdo v§ th6ng 
tin ca nhan (Dieu 1034), dieu ld?n de vi^c thu th§p va xu ly thong tin ca nhan dupe coi la hpp phap (Dieu 
1035), mien trii trdch nhî m doi v6i chu AS thu thap va xii ly thong tin ck nhan (Dieu 1036), quyen cua 
chii the thSng tin ca nhdn vd nghia vy cua chii th6 thu thdp vd xu ly thong tin cd nhan (Dieu 1037, 1038 
va 1039). 

18 Quy djnh t^i Dieu 110 (cong nĥ in ca nhan c6 quySn vS diri song riSng tu), Dieu 111 (cong nh^ cd nhdn 
CO quyen doi voi thong tin cd nhdn), cdc quy dinh tu Dihu 994 toi Dî u 1000 vk vifc ki?n doi b6i thucmg 
thi^t h^i khi c6 hdnh vi xam pĥ im quyen riSng tu vd thong tm cd nhan, quy djnh t̂ i Dî u 1030 ve trdch 
nhi?m cua to chiic tin dung khi xu 1̂  thong tin (trong do co vi?c xii ly thong tin ca nhan), quy djnh t̂ i 
Dilu 1226 ve trdch nhi?m ciia co sd y t% vk nhdn vien y t^ d6i voi vi?c ton trpng dcri song riSng tu vd thong 
tin cd nhdn cCia b$nh nhan < https://wv™'.dlapiper.corn/en/uk/insights/publications/2020/06/new-chinese-
civil-code-introduces-greater-protection-of-privacy-rights-and-personal-information/>. 

QUV TIUNH HOACH DINH.. . (nip theo trang 35) 

(iii) Phan bi^t ro khia canh ley thu^t va 
khia cjinh chinh trj ciia A\f thao cliinh sach 
6.h danh s\r quan tam khac nhau doi voi hai 
phuong di$n nay. Thdng thucmg, Qu6c hpi, 
d î bieu Qu6c hgi cSn quan tam diing miic 
den khia canh chinh tri ctia chinh sach, mk 
khdng cin quan tam nhiSu dSn khia canh ky 
thuat ciia chinh sach. NSu quan tam nhiSu 
den khia canh ky thu^t thi rat de dan dSn tinh 
t r^g chi quan tSm den van de "vun vat" 
trong dv thao ehmh sach, t i do mat thdi gian 
khong can thiet. 

(iv) Phat huy trach nhiem cua dai biSu 
Qu6c hpi tnrdc dit niroc va cu tri trong qua 
trinh thao lu$n, cho y kiSn vao cac dy thao 
chinh sach. Theo do, dai biSu Quoc hpi cto 
nhin ttr g6c dp khac nhau ii cho y kien 
"dung" vi "triing" doi vdi dy thao chinh 
s4ch dang dupe thao lugm t?i ky hpp ciia 
Qudc hpi. Qi thS IJ, dji biSu Qudc hdi tit cdc 
gdc dp nhu A\f thao chinh sach niio dd cd 
dtai bao giai quyet hai hda mdi quan h? giiia 

Ipi ich chinh the va loi ich bd ph^n, giua dieu 
ki?n ben trong va dieu ki?n ben ngoai, giua 
loi ich trudc mat va Ipi ich lau dai, giua myc 
tieu chii yiu va myc tieu thii yeu hay khdng; 
cd xung dot vdi chinh sach hi?n hanh hay 
khdng; cd dap ting dupe yeu cau trong tuoiig 
lai hay khdng; cd kha thi va phit hpp vdi dieu 
kien va ngudn luc hay khdng; cd phii hpp 
vdi phap luat qudc gia va phap luat qudc ti 
hay khdng; cd Ipi cho Ipi ich cdng v4 phan 
anh nhu ciu, nguy$n vpng cua cu tri hay 
khdng... &i cd y kien ddi vdi timg d\r thao 
phupng an chinh sach dang dupe thao luan. 

Tdm lai, dai bi6u Qudc hpi la mpt trong 
nhirng chii the quan trpng cua chu trinh 
chinh sach cdng ndi chimg va hoach dinh 
ehmh sach cdng ndi rieng. De gdp phan nang 
cao chit lupng chinh sach cdng, ddi hdi can 
nang cao chit lupng dai bieu Qudc hpi theo 
hudng tang cudng tinh chuyen nghi?p cua 
dai bieu Qudc hpi • 
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