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Tom tit: 
Trong c ^ co quan cliinh quyen ciia nude ta hi§n nay, tinh tr^ng 
"gia dinh tri", hay h i ^ tu^g "ca hQ 1dm quan" khong hilm g§,p. 
Day la mpt dieu ki?n thugjn Ipi cho tham nhung nay sinh vk ducjTC 
che d§.y. Nhiing S\T vi$c bit thufmg gan day xay ra d$t ra mpt cau 
hoi ph4i chang dang ton t^i 16 hong nko d6 trong cong tic tuyen 
dyng, bo nhi^m can b0, c6ng chiic? Trong Ijch sii, Lu t̂ "h6i ty" 
dugc xSy dvmg va ap di^g nham ngan chan nhung tinh huong 
tuong bf nhu tren xay ra. Day da tiing la mpt cong c\i dac l\ic ciia 
cac trilu d î quSn chu Vî t Nam trong phong, chong tliam nhiing. 
Cdc quy djnh hoi ty dui5fi trieu Nguyen, d̂ lc bi?t la tii thai Minh 
M^nli, da dupe sit dving nhu mpt bi$n ph^ thyc s\i hi^u qui d€ 
lam trong s^ch dpi ngu quan l^i, ngan ch^n tham nhiing va stf cdt 
cu quyen Ivc. 

Abstract: 
Abstract: In the current time, it commonly occurs the situation of 
"nepotism", or the phenomenon of "the whole clan as mandarins" 
in the governmental agencies of our country. This is a favorable 
condition for comiption practice to arise and to be concealed. The 
unusual events recendy raised a question whether there are any 
gaps in the recruitment and appointment of cadres and public 
servants? Historically, the Rules of Avoidance was approved and 
applied to prevent situations similar to the above from happening. 
This was once an effective tool of the \^emamese monarcbs in 
fighting against corruption. The rules of avoidance under the 
Nguyen Dynasty, especially from the Minh Menh period, were 
used as a really effective means to clean up the bureaucracy, 
prevent corruption and to control the state powers. 

1. Lu^ t hoi t^: myc dich ra ddi, khdi nif m 
va nhung dSc t r img can ban 

Luat Hdi ty (chu Han: MM - phdn thi 
hoae liliSl - gian the, tieng Anh: Rules of 
Avoidance) hieu so lupe la "lu$t ve su tranh 
ne". Ndi dimg cua cac quy dinh hoi ty xoay 
quanh vi$c ngan chan nhiing ngudi than 
thich vdi nhau (ngudi trong gia dinh, hp 
hang; ngudi ddng huong; thiiy trd...) lam 
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v i | c trpng ciing mpt ca quan nha nude. 
Ngoai ra, cung cd nhiing quy d\nh khdng 
cho phep quan chde mua rupng dat tai noi 
minh cai quan, khdng cho phep quan lai 
dupe tham gia vao mpt sd khau quan trpng 
ciia cac kj ' thi tuyin ngudi cho trilu dinh. 
Cac quy dinh nhu v|ly nhSm den vi^c loai bd 
hipn tupng nhimg ngudi than thupc g4n gfli 
vdi nhau k6o b6 kit p h ^ bao che, ho trp \^ 



nhau, 1̂  mdi trudng ly tudng cua tham 
nhung. Lu|it Hdi ty d Vi?t Nam bit d4u xuit 
hien tir ddi H^ng Diic (1460 - 1497), hpe tfp 
nhung quy dinh tuong t\r tii Trung Hoa von 
da ed tir trieu dai nha Tiiy. 

Dudi trilu Nguyen, Nguyln ST Giac da 
ly giai thuat ngu "hdi ty" khA don gian rang, 
"trong mpt nha mon hay mpt h^t, cha con 
anh em hay than thich khac khong dieprc lam 
cung mpt vi4c. niu chdnhphu khong biet md 
bo, thi cdc duomg sicphdi khai ra, de doi mpt 
nguai di nai khac. Nhat Id cdc khoa thi cdc 
vien chiec dupfc su chan khdo quan, neu co 
anh em, con chdu du ky thi do, phdi khai 
thuc md xin hoi ty, chu khong dugrc nhan 
Idm khdo quan"K 

Lu$t hbi ty dupe xky d\nig dy:a tren 
chinh ca sd xa hpi - van hda truyin thdng cua 
Vipt Nam, sdn phim cua mpt qua trinh phat 
triln \ka dai eua van hda d§n gian, chiu ^nh 
hudng manh me bdi h? tu tudng Nho gido. 

Xuat phdt tur nin van hod ndng nghi|p 
vdn dl phdi ph\i thupc nhilu vao thdi tiet, 
ngudi ndng ddn cd xu hudng ehu trpng tdi 
cdc mdi quan hp hoa d^ng, hinh thanh loi tu 
duy cau an, ua on djnh, ngqi thay dof. Ngay 
ed khi da cd ea hpi rdi khdi Idng vd dinh cu 
d noi khdc do nhu clu 1dm an, thi ngudi Vipt 
vdn khdng quen que huong bdn quan Id noi 
chdn rau cdt rdn va noi chdn cat dng bd td 
tien. Tyc bai vpng eua ngudi Vi^t Id inpt vi 
dy tdt. Tdm 1̂  eua ngudi Vipt do dd thi hipn 
ro su gdn bd chat che vd sau sdc vdi tap thi, 
vdi cdng dong. 

M^t sd khia cgnh cua Nho giao trong 
qud trinh tilp biln van hda tai Vî t Nam da 
cpng hudnp, khien eho nhimg mdi quan hp 
gin bd nhat ndy cdng trd nen quan trpng, 
tham chi din miic cî c doan hda. Hpe thuyet 
ciia Nho gia dl cao vai trd eiia gia dinh, ddng 
t$e: quan h? cha - con, vp - ehdng Id hai 
trong ba mdi quan hp ea bdn cua xa hdi {tam 
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cwowg-). Dieu ndy ddn den he qud Id con 
ngudi de cao vai trd ciia gia dinh, ddng tpc 
len muc cao nhat, cd khi lai ich cua gia dinh 
cao han lai Ich ciia xa hpi, cpng ddng .̂ 

Tinh ed ket chat che ciia ca nhan ddi vdi 
gia dinh, ddng tpc, que huong do vay da trd 
thanh mpt truyen thdng tdt dep lau ddi, 
nhung khd traiih Ididi cd mat trai la con 
ngudi ed nhimg mdi quan tam cue bd, thu 
hpp trong mpt nhdm nhd ngudi, tinh thdn 
cpng ddng khdng cao. 

Nhu vay, neu nhu cd mpt nhdm nhung 
ngudi cd quan he gia dinh, hp hang, ddng 
huong lam viec trong eung ca quan, ciing 
dia phuang dd se la mdi trudng ly tudng ciia 
tham nhiing, cu the la hipn tupng keo bl keo 
canh, nang dd, bao che eho nhau. Su cd mat 
ciia nhung ngudi than thupc d day cd the Id 
d^ng CO thiic day tham nhOng (do tinh cdm, 
ne nang md nang dd, ho trp nhau trdi phdp 
luat, ke cd viec Igm dung quyen luc dua 
nhung ngudi ndy vao cac co quan nhd nude) 
vd /hoae dieu kipn de tham nhiing (nhutig 
ngudi thdn thupc khdng td gidc viec ph^m 
phap, trai lai con giiip dd, bao che cho nhau). 
Khdng thi khdng dinh dilu nay Id tuypt ddi 
diing eho mpi trudng hpp, iJiung van la 
nguy ca rit Idn lam anh hudng den hieu qua 
vd su trong s^eh ciia bp may cdng quyen. Do 
vay, Luat Hdi ty duac dat ra nhu mpt cdng 
cu phdp ly mmih de ngan chan vice hinh 
thanh cde nhdm gdm todn nhung ngudi cd 
quan he gdn bd trong bd may chinh quyen 
dia phuang, tranh viec lam dung quyen luc. 

Qua dd, ed thi thdy muc tieu sau ciing 
ciia cdc quy tdc hdi ty Id nhdm ngan eh^ vice 
mpt quan ehiie cd ca hdi xdy dung the luc ca 
nhdn thdng qua: (i) cdc quan he than thupc, 
gdn giii nhat nhu va, con, ngudi nhd, ngudi 
ddng tpc, ddng huong...vd (ii) cac quan hp 
khac gay dung duac dua vao quyen luc (vd 
cd tdi elinh, tdi vat...) dua vao ehiic vi md ca 
nhan dd dang dam nhiem ma cd dupe, tii dd 

1 Nguyen ST Gi^c, D î Nam dik 1̂  toAt ySu, D î hpe Lu?t khoa Sai Gon, 1962. Xem chu thich Dieu 97 "Hoi ty". 
2 Nguyen Minh Tu4n, Ling xa xua vk nay, T^p chi Khoa hgc va To qu6c, sfl 11+12, 2004. 
3 Xem them: Hoing Thu Trang, Anh hufimg ciia quan ni^m d̂ io due Nho giao den doi song dao due 6 Vi$t 

Nam hifn nay, T^p chi Khoa hpe Xahpi Vift Nam, s6 7,2017, tr.13-14. 
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thyc hipn nhung hanh vi tham nhiing. Khdng 
cd mdi trudng ly tudng, tham nhiing se bi han 
chl, eac quan chute se tap trung han vipe 
hodn thdnh bon phan ciia minh vd bd mdy 
nhd nude se v ^ hdnh hieu qud han. 
2. Nguon va noi dung Lu^t Hoi ty trieu 
NguySn 

Cac quy dinh hdi ty dudi trieu nhd 
Nguyln, dac biet la tCr ddi Minh Mgng (1820 
- 1841) cd sir md rdng ddng ke ve pham vi 
nlu so sdnh vdi cdc quy dinh hdi ty tii thdi 
LS Thdnh Tdng. 

Khi len ngdi, Minh Mang phdi ddi mgt 
rit nhilu khd khan. Cac vd quan hdng ddu tCr 
thdi Gia Long nhu Le Chat, Le Van Duyi?t 
dai dipn cho the hp cd cdng khai quoc, quyen 
luc rdt Idn; hai don vj hanh chinh Bde Thanh 
vd Gia Dinh Th^ih cd qua nhieu quyen l\rc, 
tham chi thdch thiic quyen uy eua trung 
uong. Ngodi ra, hipn tupng tham nhiing, nhat 
Id tham nhiing do vipe nhung ngudi thdn 
quyIn cung 1dm d mpt nai (ciing dia ijhuang, 
ciing ca quan) dien ra khd phd bien, nhu 
trong D^i Nam diSn Ip ghi nhan Idi than 
philn eiia nhd vua: "...cdc chirc Thong phdn, 
Kinh lfch phdn nhieu Id ngudi trong dia 
phuang... Do do, vi tinh rieng Idng nuac, 
kho long khdi s\f tu tici sinh ra nhieu t? 
hai..."*. Nhung dieu dd d^t ra eho Minh 
Mang hai thu thdch Idn: (i) edi each toan 
dien bd mdy hdnh chinh, tao ra mpt he thdng 
quan lieu tuypt ddi phuc tiing nhd vua vd 
quyen luc trung uang, vd (ii) ngan chan 
Iham nhung xdy ra trong bp mdy ndy. 

De gidi quylt vdn de neu tren, Minh 
Mang da lya chpn Luat Hdi ty nhu tnpt giai 
phdp manh me vd phii hpp tron^ bdi canh 
nhd nude quan chii chua bilt den cdc bipn 
phap phdng, chong tham nhiing hipn dai. 
Phuang phap ndy cdn cd them mpt tdc dyng 
Id phdng ngiia cac nguy ca hinh thanh nhiing 
the l\rc cdt eii t^i dia phuang, dieu md nhd 
vua dac bipt luu tdm sau khi lo^ bd cdc the 
luc ea nhdn eua the he cdng thdn ddi trudc. 
Cach tilp can eua nhd vua mang n̂ ing dnh 
hudng Nho giao, coi su ket be phdi Id moi 
nguy Idn vdi tu each ciia nho sT, nhu sdch 
LulinNgii vilt: "Ngudi quan tu [...] hod hpp 
(cpng tac) vdi mpi ngudi md khdng hh 
ddng"^ Dilu ndy cd the dupe ly gidi bdi 
chinh tinh edch bdo thii vd nhirng Ipi ich md 
Nho gido vdi tu cdch Id mpt hpe thuyet chinh 
tri da dem l̂ i cho nhung no lire t^p trung 
quyen lyie eua nhd vua*. 

- NguSn lu^t 
Phdp lult thdi ky qudn chii chi ed nhung 

nguon gom lu|it yd 1?̂  do nhd vua ban hdnh 
vd cdc tuc le da tdn t?n Idu ddi trong ddn gian. 
Rieng ddi vdi Luat Hoi ty - nhimg quy dinh 
lidn quan den quan che trieu dinh, la S\T hi$n 
th\re hda nhiing ̂  tudng kilm sodt hfc lupng 
quan l̂ i dja phuang nam trong nhiing tinh 
toan chinh tri ciia hoang dl- thi khdng cd 
quy dinh bat ngudn tii tvic Ip trong ddn gian, 
ma chi cd luat vd le do nhd vua ban hanh. 

D^i vdi trieu Nguyen, bp luat chinh thiic 
duy nhdt Id Hodng Vipt Lu|it L§ (thudng 
dupe g^i ten Id Ludt Gia Long, phdn bipt vdi 
Lu$t Hdng Diie ddi vua Le Thanh Tdng) ra 

4 Nguyln St Gi4c (dich), D^ Nam diln If toat ylu, Nxb. Thanh pho Ho Chi Minh, 1962. Xem Dilu 97 "H6i P '̂. 
5 Nguyln Hien Le (dich), Luan Ngw, Chuang V? Linh Cong (XV.21), Luan ngii va Kh^ng Tu, Nxb. VSn 

Hgc, 2003. Xem tai: https://mgioikhatsi.net/kinhsach-pdf/LuanNguKhong%20Tu-NguyenHienLe.pdf, truy 
cap ngiy 22/4/2020. 

6 Nho giao dau trieu Nguyln co muK; d0 dpc ton khSng thua kem thai Le So. Van minh HAn dupe coi !a khuon 
thuoc, va trieu dinh nhi Nguyen da v6 cimg tu hao nh$n Vipt Nam trd thinh nhung "nguoi Han" dich thpc 
duy nh5t khi nha Thanh (goc man Chau, tiic theo c4ch phSn lo^i Hoa-Di thi lA Di, ngudi kem v5n minh) cai 
tri Tmng Hoa. Vift Nam - theo quan diem eua trifu dinh Minh Mang - luc bay gid la noi_duy nhit vira bdo 
luu d6ng miu "Hin tmyln" - h^u du? cua Thanh de ThSn Nong, vua van hpe theo Khong, M^mh, Trinh, 
Chu, tuSn thu chat che theo che dp, \l giao tii xua cua Chu, H4n, Duong, Tong. Xem them: Ly VSn Phiic 

^ ban hinh (ĵ j3 
"Di bi?n", Chu nguyen tgp vjnh thao, Vifn nghien cuu Han N6m, VHv.2258, tr.!8b. 
"L?nh" dudi trieu LS hay "L?" dudi trieu Nguyen thi deu la nhung dieu lu^t mdi do nhA 

10 
theo mpt vi?c xit xir rat dien hinh nAo d6. 

NGHltN cuu I 
L A P PHAP_ys6l5(415)-T8/2020 

https://mgioikhatsi.net/kinhsach-pdf/LuanNguKhong%20Tu-NguyenHienLe.pdf


NHA NUOC VA PHAP LUAT 

ddi nam 1815^ Igi khdng ed quy dinh hdi ty tdc hdi ty ch ît che da dupe dat ra, bao triim 
ndo. Cac quy dinh hdi ty dudi trilu Nguyln len nhieu ITnh vuc ho£it ddng cua bp may 
chi ed nguon Id nhung 1? dupe 6^t thSm, cu nhd nude. Cu the, trong sach Kham dinh 
the Id la tCt ddi Minh Mang trd di. ^ Dai Nam hdi diln sir Ip (Tap 3),' cdc quy 

- Npi dung Lu^t hoi ty triiu Nguyin dinh hdi ty dupe ban hdnh dudi trilu Minh 
Bat dau tii trilu Minh Mang, nhilu quy Mang gdm: 

- Nam 1822, quy dinh: "Tie ndy ve sau phdm quan vien a cac thdnh, doanh, tran vi 
Kinh vdo chdu, thi chuan cho tie tham bien tra len dieprc du dinh nghi, neu trong khi dang 
bdn ggp CO vi$c can thi^p din h<?t dy theo le tren nen trdnh mqt thi ding cho trdnh m^t". 

-Nam 1823, quy dinh: "Tie nc^ cdc quan vien mpi thdnh, doanh, trdn duprc dyr dinh 
nghi niu trong khi hpi bdn gqp co vi^c can thi^p din nha mon dy md le nen hoi ty thi cung 
cho hoi ty ". 

-Nam 1825, quy dinh: "Tie nay gqp co cong viec an giao bp (Lai) tra bdn, niu ngudi 
hi phdn xu hien la quan tren a trong bp thi cho hdi ty, niu Id quan tren eii khdng cdn phdi 
hdi ty ". 

- Nam 1830, quy djnh "Cdc lai dich thupc bp. he co bo, con cung anh em mpt, anh 
em chii bdc cung lam a 1 bp, deu cho trich ra doi bd di nha mon khdc. Lai cdc nha mdn 
trong Kinh vd ngodi cdc tinh phdm co viec giong nhu the deu nen cu thuc tau ro khong 
nen vi tinh rieng md che cha". 

-Nam 1831, quy dinh: "Vi^n Thai Y co nhimg ngudi thdn thupc ciing thupc mpt nha, 
vi$n dy chu^en giie vi^c phuang thudc, ehdng phdi vi nhu nha khdc, deu^ vdn de chiec dich 
cU kJidng cdn hoity.. Truac day cdc thdng phdn, kinh lich a cdc tran, phdn nhieu lay ngudi 
trong hgt sung bo, khd khdi cd tinh rieng vai huang p> san c& Idm t4- Vgy nay cho phdm 
nhimg ngudi Idm thdng phdn, Mch lich a hgt minh deu ddi di hgt Ididc". 

- Nam 1834 quy dinh: "Nhiing chiec tri s% Igi mucjjhu, huy^n d cdc tinh tie truac dat 
bo cdn cd ngudi ciing hat mpt nha xin deu do quan tinh dy tham tra doi di nai khdc. Nhteng 
lU tri su, l<ii muc or phd, huyen cdc dia phuang, truac dinh thdn dd bdn xin, hogc cd ngudi 
ciing hgt, thi deu tra hgch doi bo da chuan cho thi hdnh. Nay nghi tat cd cdc dia phuang 
ciing cd nguai cung hgt, deu tra h^ch doi bo da chudn cho thi hdnh. Nay nghi tat cd cdc 
dia phuang cUng cd ngudi ciing hgt, dicy cd 1 phu ay, neu lay Id que qudn a cung 1 phu 
deu bat hdi ty cd, thi se khdng co chd thieu de ddi di. Vgy lai chudn dinh, phdm cdc dfa 
phuang tinh ndo tie 2 phu tr& len, thi nhitng tri su. l^i muc thupc phu vdn xet que qudn ddi 
bo, duy tinh ndo cd 1 phd thi nhimg tri s^, Igi mitc trie nguai ndo que a huyen md phu dy 
kiem ly thi doi bo ngay, neu chi Id que a thudc huy^n thi vdn cho a cung chuc nhu cU cho 
gidn ti4n, khdng cdn doi di nai khdc". 

- Nam 1837 quy dinh: "Quan Igi a dich, phu, huyen, nen do cdc tdng doc. tuan phu, 
bo dn, an cdc tinh hpi dong tra xet. Nhirng Igi muc, thdng Igi cdc nha thudc hgt, phu, ba 
nam tra len, thi chuyin bo di nha khdc ngay, ai Id que a ciing phu, huy4n cUng cho chuyen 
bd ngay, deu do quan tinh cap bang vi$c cho daphien phuc". 

- Ciing vdo nam 1837 ed chi: "Dinh thdn chpn cu Nguyin Song Thanh Id lang trung 
lam bien ly bp vyi thdng thu bo chinh sie Dinh Tuang. sa ddng len da phi Id dan^ nhdn, l^i 
nghivien dy lite tudi tre da tung di hpe a Nam Ky Idu ngay quen biet cung nhiiu nay neu 

8 Mpt so y ki^n khdc cho ring Lu$t Gia Long ban hanh vao nam 1812. 
9 N&i cAc trieu Nguyln, Khim djnh D̂ ii Nam hpi diln si; IS (T(ip 3), Nxb. Thu|n Hoa, 1993. Xem t̂ i cac 

trang 390-393. 
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bd lam chuc tu muc (quan cai tri) a ddy thuc thdy ehdng ti$n. Vgy chiec bo chinh Dinh 
Tuang cdn khuyet cho Idy thu bo chinh Binh Dfnh Id Hd Ddng Khoa bo thg ngay. Nay vien 
dy hi?n sung Idm phd chd khdo trudng thi Gia Dinh, cho dpi vi^c truang thi xong tiec thi 
den nhdn chuc mdi md lam vi$c. Cdn Nguyen Song Thanh cho ddi lam thtf bd chinh su 
Binh Dinh cho hpp 5{f the, vd bd, dn deu Idm quan to 1 dia phuang, chiec dung quan h4 
ehdng phdi Id nhd. Tie ndy phdm dinh thdn cd cu ngudi ndo trie ngogi 14 & chinh qudn nen 
phdi hdi ty, cdn ngudi tuy khdng phdi la chinh que md cd nai 6 ngu hogc Idng me, Idng vp; 
cimg nai du hpe luc tre tudi, cd mpt trong nhimg dieu dy tire phdi bay td ro rdng tau len 
dpi Chi, khdng nen ham bd nhu truac". 

Tilp theo, trong Dai Nam di6n 1§ todt tiec thi phdi dai bd di nai khdc". 
yeu'", ciing chdp them quy dinh h^i ty khdc Luat hoi ty khdng ehi dupe phdt triln 
do Minh Mang dat ra: "Le nam Minh Mang bdi Minh Mang. Cdc trieu dai ke tilp khdng 
thir mudi bay dinh rdng phdm cdc chirc lai ehi van duy tri dp d\mg, ma edn cd nhieu quy 
muc, thdng Igi a mpt phu huy4n ndo, md Id dinh bd sung, md rpng han cdc quy djnh ndy. 
ngudi cung mpt Idng, cung Id vien ndo Idm Van trong Kham djnh D î Nam hpi dien 
viec a mpt nha mdn dd duac ba nam trd len, su 1$ (phan Chinh ch6p den ddi Tu Dtic nam 
tire thi phdi chuyen bo di nha khdc. Nhung 1851, phan T\ie bien chep tiep td nam 1852 
vien chuc ndo nguyen qudn a phu huy4n dy, den nam 1889) chep: 

- Ddi Thipu Tri, nam 1844 cd quy dinh: "Ve sau Id cdc nha mdn Idn nhd d trong Kinh 
vd ngodi cdc tinh, neu trong mdi nha md cd thdn thupc phdi di tang tir 3 thdng trd len. 
cung Id nhimg nha cd tinh thdng gia, ve ben gdi cd bo me ehdng, ve ben trai cd bo va, 
ciing Id anh chi s»i vp; hi tuang ddi cdtinh thdn hgu nhu the deu cho hdi ty. Cdn khdng 
phdi la hp hdng xa, hp hdng vdi va ehdng cd thdn thiet cung quyen thupc vdi thdn^ gia 
hay anh em nhd va le, vd cung que ciing qudn thi tuy cung thupc 1 nha cung cho miin hoi 
ty. Cdn nhu2 typhien, nietdcdc true tinh deu cd chuyen trdch, tuu trung2 typhien. niet 
a cdc true tinh deu cd chuyen trdch, tuu trung 2tyanay quan vd td Igi mpi ngudi mpi vi4c 
phan nhiiu cd tuang quan. neu thudc vdo nhimg logi tren nen cho hdi ty'\ 

- Ddi T\r Diie, nam 1857, quy dinh: "Trong mpt tdng khdng duprc chpn mpt ngudi trong 
cung mpt xa cung Idm Chdnh, Phd tong; trong mpt tdng hay trong mpt xa khdng du^c chpn 
ngudi cd thdn thupc "caphvic " cung lam Chdnh, Phd tdng. Ly trudng cung khdng dieprc cd 
liin h? hdn nhdn. Trudc day niu cd trudng hpp nhu vgy thi siec cho bat phdi hdi ty thdi 
chuc. Nay ve sau neu xem thudngphgm tpi ndy, vien Chdnh, Phd tdng, Ly trudng do bi chiiu 
theo lugt "vi che " md xet xu, vien phu, huyen kiem tra di de bp lugn vdo tpi "thdt sdf\ 

- Ddi T\r Diie, nam 1882, quy dinh: "Theo 14 phdi hdi ty, ngudi ndo nhu ddphdn ty 
cho phep thuang cap d ddy chuyin cdi. Cdn nhu nha ndo chi cd mpt ty thi tu cho Bp Lgi 
di du di hd di nai khdc". 

' ^ ^ ^ ° " ^ Khdnh, nam 1887, quy dinh: "Tie ndy vi sau, phdm vdn vd dn quan d trong 
ciinp mpt v4, mpt tinh nhimg ngudi ndo cd que qudn ciing mpt huy4n. thudng ngay vdn thdn 
thiet, phdi hdi ty. Lgi a ding mpt Bp, mpt tinh md ngudi cimg mpt hgt, hogc cdng Idm vi4c 
mpt nai 4 ngudi md den 3 ngudi cUng hgt cimg phdi hdi ti. Cdn nhu que ̂ udn m?, que qudn 
v<r thi din Itic cdn cie thuc su trinh rd, nin giie lgi chirc hay nen cdi dieu xin chd chi. Cdn 

10 Nguyen SI Gidc (dich), Dai Nam diln 1? toat yeu. Nxb. ThAnh ph6 H6 Chi Minh. 1962. 
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lgi xin tuan theo le djnh vdo nam Thieu Tri thie 4 md thi hdnh cho cd qiQ> dinh thdng nhdf\ 
- Ddi Thdnh Thdi, nam 1890: "L4 nam Thdnh Thdi thie hai dinh ran^ sang nam sau 

den ky thi Huang, cdc tinh cdc dgophdi xet ro cdc quan Tinh vd quan Ddc hpe, ciing cdc 
vien Phd, Huy4n, cdc viin gido thii, Hudn dgo, Thdng phdn, Kinh Ifch, vien ndo vdn la tien 
sT, phd bdng vd cir nhdn xuat thdn, vdi lgi cdc cu nhdn cdn d nhd (chua ra Idm quan), trie 
nhirng vien chuc ndo cd duyen cd gi ra, cdn thi n^di ndo cd thdn thich ung thi. theo le 
phdi hdi ty, diuphdi chu cudc ro d dudi hp ten, rdi phdi ndi trong mpt thdng, ki khai du 
chuc hdm, ten hp vd quan chi, de trinh vdo Bd. de lap thi gid lua chpn lam khdo quan. cu 
hdnh viec tnrdn^^ (Dai Nam hdi diln svr Ip todt ylu). 

3. Nhfrng khia c^nh phap 1̂  cua Lu^t Hoi 
ty trieu NguySn 

Qua nghien eixu cdc quy dinh hhi ty neu 
tren, chiing ta cd thi nit ra mpt sd kit lugn 
quan trpng nhu sau: 

- Phgm vi dp d^ng 
Cdc quy dinh hoi ty dupe dp di^g bao 

tnim cho mpi linh vuc hoat dpng ciia bp mdy 
nha nude: tCt tuyen bo nhan sy: eho din edng 
vu hdnh chinh, hoat dpng xet xu, tham chi Id 
cd viec thao ludn trong trieu ve m^t vdn dl 
ciia m0t dia phuang. Trong boi canh eiia mpt 
nhd nude qudn chu, quyen lap phdp tap trung 
trong tay nhd vua thi cd the ket l u ^ rang, 
Luat Hoi ty chi dp dyng trong hp thong ede 
ca quan hdnh chinh, xet xu vd su van hdnh 
nam trong tay quan lgi. Luat hoi ty the hipn 
nhiing lo lang ciia nhd vua ddi vdi dpi ngu 
dudi quyIn minh: nhiing ngudi qudn ly cd 
the vupt qud quyen han dupe trao, vd nhung 
v; quan phdn an cd thS khdng xet xir theo 
luat Ip vd cdng bang. 

Ngodi ra, ed the thdy cdc quy djnh hdi 
ty dupe dp d\ing chu ylu ddi vdi cdc ca quan 
nhd nude tai dia phuang. Cdng d cdp dia 
phuang thdp hem (gan dan hon), thi nguy ca 
xdy ra nan b^ phdi, thdn thich lien ket vdi 
nhau cdng Idn, quy dinh hdi ty cdng chat che. 

11 Ciong phai nhin nh?n d|c thii c6n§ vi^c nghi y xira kia thudng la cha tmyen con noi, cac thay thuoc truyen 
ddi kinh nghi?m ho^c cac bai thuoc quy cho con trai hoae hpe trd thin tin nhSt. VSy ap dyng luat hoi ty se 
khong phu hpp. 

12 Djnh chl do Minh M^ng phAt triln nam 1820 tren ca sd dinh che Cong D^ng tu ddi vua Gia Long, gom cdc 
quan tu tam pham trd len (thdi Minh m^ng), co nhi?m vu quylt dinh cac cong vi?c quan trong mk rieng 
m0t B$ khong t\r quyet dupe, hoae xu l̂ i ki?n tyng d dja phuang ma duang s\r khong phyc. Sau ndy, Minh 
M^g l̂ P Tam Phdp Ty ( ndm 1831) de lo vi?c tu phdp, dinh che Dinh Nghi giu lai vai trd la ca quan hanh 
phap cao nhdt. Xem them: Nguyen Minh Tuin, Mai Van TMng va Pham Thi Duyen Thao (dong chu bien), 
Gido trinh Ljch su Nha nude vd Phap lu t̂ Vi$t Nam, Nxb. D?ii hpe Qudc gia Ha Npi, 2017, tr. 214-217. 
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- Doi tupng dp dtfng 
Cde quy dinh hdi ty duac dat ra dl 

dieu chinh viec tuyen lira, bd nhiem quan 
ehiic ndi rieng vd eae nhdn viSn nhd nude 
ndi chung. 

- Nguyen t&c xdy dipig quy dinh 
Dat ra quy djnh hoi ty van phdi ddm bao 

tinh hpp ly, hipu qud hoat dpng ciia bp may 
nhd nude. Cdc quy dinh ndy khdng dupe dp 
d\mg cho nhimg cdng vipe cd tinh chuyen 
mdn cao, chang han nhu cdng vipe trong 
Vipn Thdi Y (ca quan chuyen trdch ve y tl)". 
Cd quy dmh can nhac den dac thii ciia dia 
phuang dS dieu chinh cho hpp ly, nhu quy 
dinh ciia vua Minh Mang nam 1834: "...duy 
tinh ndo cd 1 phu thi nhirng tri su, lai myic 
trie ngudi ndo que d huyen md phu ay Mem 
ly thi ddi bd ngay, niu chi la que d thupc 
huyen thi vdn cho d ciing chuc nhu cU cho 
gidn tien, khdng cdn ddi di nai khdc". Lai ed 
quy dinh tuy nghi, dp dving theo tung trudng 
hpp, ehdng han quy dinh dat ra cho vipe Dinh 
Nghî ^ nhu quy dinh ban himh vdo cdc nam 
1822,1823. Cdc bien phdp hdi ty da dupe cdn 
nhac ky ludng de khdng dnh hudng din hipu 
qud hoat ddng eiia bd may nhd nude. 

Diem thdnh cdng nhat eiia Luat Hdi ty 
Id da nhdn ra quy luat: cdc ea quan dia 



NHA NUOC VA PHAP LUAT 

phuang cdp dudi trong td ehiic bp may hanh 
chinh, dac bipt Id cdp eo sd, nguy ea xay ra 
tham nhung cang cao, cdc quy dinh cdng can 
chat che ddy dii. Cac co quan hdnh chinh cap 
ca sd dong thdi cun^ Id nhimg eo quan true 
tilp giai quylt hdu het cdc cdng viec cd lien 
quan mat thilt vdi cupc sdng cua ngudi dan, 
va gdn vdi quan sdt eua ngudi dmi nhat; do 
dd, phdng, ehdng tham nhiing d cdp ca sd la 
dae bipt quan trpng: viia han chl nhieu nhdt 
sd vii, ciing nhu tdc hai cua tham nhiing, viia 
la each trirc ti lp nhdt duy tri uy tm cua nhd 
nude trong mat ngudi d ^ . 

Cde quy dinh hdi ty trieu Nguyen dd tinh 
din hdu hi t cac tinh hudng nil ro cao trong 
hoat ddng cdng vii vd dua ra bipn phdp ngan 
chan. Nhung quy dinh ndy ctlng dupe xdy 
d\mg cd cdn nhde, ttnh todn ky ludng nhdm 
can bdng dupe vdi hieu qud hoat ddng cua 
bp mdy. 

- Bi^n phdp ddm bdo thi hdnh 
Cdc quy tdc hdi ty thdi ky ndy ed mot 

dilm ylu la khdng cd bi4nphdp bdo ddm thi 
hdnh tnfc tiep hogc chi tdi rordng cho su 
vi phgm. Cde quy dinh hau hi t mang tinh 
chat khuyen rdn: "nin trdnh mat thi ciing 
cho trdnh maf'; "nin hdi ty thi cdng cho hdi 
ty", "cho hdi ty ", "khdng nin vi tinh rieng 
md che cha'\ Bien phdp th\rc hien chu yeu 
Id: "ddi bd di nha mdn khdc ", "ddi di hgt 
khdc". Hdu nhu khdng ed m0t quy dinh ndo 
cu thd ve vipe vi pham Lugt Hdi ty thi se 
chiu trdch nhipm phdp ly nhu the nao. Dieu 
dd khiln cho gid tri ciia cde quy dinh hdi ty 
gidm di ddng ke trong ngdn ngua tham 
nhung; trong khi do, xu ly cde vu tham 
nhung la mpt mdi quan tam Idn ngay tii thdi 
Gia Long'^ 

4. Van dyng kinh nghi§m cua Lu^t H6i ty 
trong phong, chong tham nhiing d nude 
ta hi^n nay 

CJua nghien ciiu ve Luat Hdi ty trilu 
Nguyen, cd th i rut ra mpt sd bdi hpe kinh 
nghipm ed the van dpng trong phdng, ehdng 
tham nhiing d nude ta hipn nay nhu sau: 

Thie nhdt. truyin thdng coi trpng g^^ 
dinh, ddng hp, thdn hieu viea cd mgt tich cue 
vd viea co mat tiiu cue, tuy thudc vao moi 
quan hi cu thi. 

Lugt phdp eua qudc gia khdng nhiing 
phdi phdn dnh trung tii\rc tat ca cdc dieu kipn 
xd hdi hieu theo nghia rOng, nghia Id cdc 
dilu kien chinh tri, kinh t l , van hda. v.v.. md 
edn phdi phii hpp vdi tinh than vd truyin 
thdng dan tpc. Luat Hdi ty mpt mat phdn dnh 
thuc te tii trong truyin thdng ngudi Viet ludn 
coi trpng tuih edm, dao nghia gia dinh, ddng 
tpc, "mpt gipt mdu ddo han ao nude la". De 
cao tuih cdm gia dinh, de cap ddng toe, huyet 
thdng vdn Id nhung net tinh edeh noi tr0i vd 
rd rdng trong tam thiic ngudi Y\^X. Neu chi 
dimg lgi frong ph?un vi ^ a dmh, ddng t^c thi 
day Id truyin thong het sire tot dpp. Tuy 
nhien, trong quan h$ cdng vu, n lu dua quan 
he gia dinh, ddng tpc, thdn him Idn sdn sang 
boat dpng cdng, nd cd nguy ca tidm dn tao 
ra su ciic bp, tham nhung. Chinh vi vgy, can 
xac dinh rd trong quan hp gia dinh thi vi$c 
coi trpng gia dinh, ddng tdc, bgn hiiu Id 
trayin thdng tdt deo. Trong quan he cdng vy, 
vi^c gidi quyet edng viec dua tren quan h? 
gia dinh, ddng tpc, bgn hiiu la viec can trdnh, 
cdn ngan ehgn. 

Di lu 19 vd Di lu 390 Bp luat Hinh sv 
nam 2015 da duac siia ddi, bd sung nam 
2017 quy dinh: ngudi khdng td gidc la dng, 
bd, cha, mp, con, chdu, anh chi em mpt, vp 
hoae ehdng eua ngudi pham tdi khdng phdi 
chiu trach nhiem hinh su theo quy dinh tgi 
Dieu 390, chi trii cdc tpi xam pham an ninh 
qudc gia vd tpi dac biet nghiem trpng khdc. 
Nhu vgy, ngay cd ddi vdi cde tpi pham Id 
nhiing hdnh vi xam pham nghiem trpng lAat 
trdt tu xa hdi, Nhd nude ciing nhdn biet rdng 
khdng the trdnh khdi do tinh cdm gia dinh, 
huyet thdng md ngudi ta cd thi bd qua, tham 
chi giup dd, bao che cho ngudi phdm tpi. Ro 
rang mpt khia canh khdc ciia truyen thdng dl 
cao gia dinh, ddng tpc la nguy co anh hudng 

13 Luat Gia Long da coi t? tham nhiing la mpt npi dung quan trpng ciia ludt. Xem Tniong Hun Q u ^ /(.j,^ 
bien), D̂ ii cuang ljch sir Vi?t Nam. tgp 1. Nxb. Giao Dye. 2002. tr.443. 
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tieu cue den Ipi ich edng dd dupe phdp ludt 
tru lipu. 

Thu hai, cdn bd sung cdc che tdi vd 
nhimg dieu kipn ddm bdo cho vifc thifc thi 
cdc quy dinh lien quan din "hdi ty" thdi 
hipn dgi. 

Can eii vdo tinh ch^t, miie dp ciia viec 
vi phgm cde quy dinh vl "hoi ty" ma ed the 
bi xii ly ky luat, xOr phat vi pham hdnh chinh 
hoae xu ly hinh svr. Ngodi ra, c4n dam bdo 
nhung dieu ki^n thilt yeu de nhung quy dinh 
lien quan din "hdi ty" thdi hipn dai phdt huy 
tdc dyng dd Id cin phdi cd quy dinh cua phdp 
ludt chat che, day dii; ed ca ehi thanh tra, 
kilm tra, xii 1̂  nghidm mpi trudng hpp vi 
pham; cd dii nhiing dilu kipn vl ea sd vat 
chat, ky thuat, nhdn luc, trang thilt bi cdn 
thiet hd tra cho viec phat hien, xii ly vi 
phgm. Cd nhu vay, nhiing quy dirih vl hdi ty 
thdi hien dai mdi cd khd nang hi^n th\re hod 
tren th\rc te. 

Thu ba. cdn tiep tt^c ddy mgnh viec Idng 
ghep cdc quy dinh vi hdi ty trong cdc vdn bdn 
phdp ludt de ndng cao hi$u qud cua hogt ddng 
phdng, chong tham nhiing, chong lgi nguy ca 
cue bp diaphucng, cue bp ngdnh. Bp. 

Th\re tl, gia dinh tri, ehu nghia than hiiu, 
s\r thien vi Id mpt van de khdng phdi ciia 
rieng mpt ddt nude^ nin van hda ndo, md Id 
mpt vdn de phd bien vd da dupe quan tdm, 
nghien eiiu rpng rai tren the gidi'". Khdo ciiu 
phdp lugt hien hdnh cho thdy, nhiing quy tdc 
mang tinh hdi ty da dupe dat ra tii lau, chang 
hgn cde quy dinh thay doi ngudi ti6n hdnh to 
tung vi ly do cd moi quan hp thdn thiet (md 
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ludt dd quy dinh) vdi n^d i tham gia td tpng 
hogc ke cd vdi ngudi tien hdnh td tving (nhu 
viec Tham phdn vd Hdi th4m nhan ddn 
Ididng dupe quen biet hoae "cdn cii eho 
rdng" ngudi tiSn hdnh td ti^g dd "khdng vd 
tu khdeh quMi"; ede quy tac cam ngudi ed 
chuc vu, quyen han khdng dupe bo tri ngudi 
nhd vdo nhiing vi tri quan trpng hoae nguy 
ca cao trong ca quan minh nhu kl todn, thu 
quy, thu kho... hogc khdng duac thdnh lap, 
tham gia dieu hdnh doanh nghiep hoae gdp 
vdn cho doanh nghi^j) ed ngudi than thich 
nam vai trd chu chdt hoae doanh nghipp 
trong liiih vuc mmh dang qudn ly. Nhung 
quy dinh dd eho thdy, bdng each nay hay 
each Ididc phdp ludt hipn hdnh da cd su "Idng 
ghep" vdn dl hdi ty. Dilu ndy cho thdy trong 
tuang lai, viec long ghep ndy cdn phdi tilp 
tuc dupe vdn d\ing de ndng cao hipu qud cua 
hoat ddng phdng, ehdng tham nhiing, ehdng 
lgi nguy co e\ic bd dja phuang, cpc b0 
ngdnh, cue b0 Bp. 

Thu tu, can tiep tuc nghiin cdu dp dgng 
cdc quy tdc hdi ty a phgm vi rdng han hi4n nay. 

Hien nay, chiing ta dang dp dung eac 
logi hinh cdng c\i phap ly trong phdng, 
ehdng tham nhung, nhung hipn tuong "gia 
dinh tri" vin cdn xdy ra d cdc co quan nhd 
nude cap dia phuang den cap tinh, thdnh 
pho'^. Ddy la mpt yeu td khiln niem tin ciia 
ngudi dan vdo chinh quyen suy gidm. Nghi 
van eua ngudi dan khdng phdi Id khdng cd 
cdn eii, vd nhiing bipn phap ngan chan eho 
cdc tinh hudng nhu vay can phdi dupe hipn 
thuc. Xuat phdt tCr thuc te nay, chung tdi eho 
rdng, viec tiep tuc nghien eiiu dp dving ede 

Tham khao: Susan Morrison, Chapter 11: Leadership behaviour in the context of Nepotism, Cronyism and 
Favouritism: A review of the literature, Leadership for Improvement:Perceptions, Influeneces and Gender 
Differences, Nova Sience Publisher, Inc., 2017. Xem t^i: https://www.researehgate.net/profile/ 
Kiuinet_Kivipld/publication/320830285_Leadership_Behaviour_in_the_Context_of_Nepotism_Cronyism_ 
and_FavouriHsm_A_Review_of_the_Literature/links/5a70375b458515015e624583/Leadership-
Behaviour-in-the-Context-of-Nepotism-Cronyism-and-Favountism-A-Review-of-the-Literature.pdf,truy 
clip ngdy 26/4/2020. 
ChSng h^n, vy vi^c lien quan den ong Trifu Tai Vinh, nguyen bi thu tinh Ha Giang imm 2018, hay vy vî c 
lien quan ong Nguyen Van Trinh, nguyen Chu tich Lien doan lao dpng tinh Bac Ninh nam 2016, hoae d 
cip huyfn nhir vy vi?c lien quan den dng Le Vdii Sang, bi thu huy?n My Die, Hd Npi nam 2015, cho din 
e^p xa. phudng, th} tran nhu vy v i^ lien quan den dng Le Qu6c Chiln, bi thu xa Bdc Son, An Duong, Hai 
Phdng dau nam 2020. 
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quy tac hoi ty d pham vi rpng han hi$n nay 
Id cdn thilt. 

Thu nam, cdn ngdn chgn mdi quan hf 
giira nhieu cd nhdn cd quan hi thdn thiet 
trong nhiiu ca quan a mpt dia phuang. 

Cdc quy dinh mang tinh hdi ty nhu viia 
de cdp trSn da gdp phan ddng ke vdo viec 
ngan chan tham nhung xay ra trong ndi bd 
mdt ea quan. Tuy nhien, mpt van de khdc la 
mdi quan hp giiia nhieu ed nhdn ed quan hp 
thdn thiet trong nhi^u ca quan d mpt dia 
phuang dudng nhu lai chua dupe tinh todn 
mpt cdch toan dipn. Chiing tdi eho rang, sy 
hipn dipn eua nhiing ngudi cd quan he thdn 
thiet vdi nhau trong eac vi tri lanh dgo d 
nhieu ea quan eiia bp may chinh quyen Id 
mpt nguy co tham nhiing, hogc d miic dp 
thap nhat Id nguy ea bd mdy hoat ddng kem 
hieu qud. Bdi le, m^t tmh chat nen tdng eiia 
b0 mdy hanh chinh Id trdt tu thii bac ehilu 
dpc,'* tinh than lam vipe vd quan trpng han 

cd la trdch nhipm giai trinh ciia mdi canJJO 
cdp dudi phdn ndo ph\i thupc vdo ngudi lanh 
dao ea quan cap trSn. 

Tdm lgi, hdi ty la mpt bipn phdp dang 
dupe nghien curu tiiem vdi tu each Id m^t 
cdng c\L bd sung hihi hipu nham hgn che 
nguy CO tham nhiing xdy ra trong bp mdy 
nha nude Vipt Nam hien dai, ma dae bipt nhu 
viia dl cap Id la phdng, ehdng tham nhung d 
cdp dia phuang. Dinh hudng md rpng dj) 
dung vd phdt huy vai trd ciia cdc quy tie hdi 
ty se Id: nhin nhan nguy ea d cdc mdi quan 
he khdng chi gidi han trong npi bd ca quan 
md d nhiSu ca quan hdnh chinh tgi ciing mpt 
dia phuang; ddng thdi, tiep tuc ciing ed cdc 
quy dinh eiia phdp lugt khdc vl kiem tra, 
gidm sdt bd nhiem cdn bp vd thi tuyen, bo 
nhiem cdng chiic, ddm bdo hipu qud cita 
nhiing bipn phdp hdi ty, bao gdm nhung 
khdng gidi hgn d vipe edng khai hda, minh 
bgch hda quy trinh • 

16 Xem them: Pĥ im H6ng Thdi (chu bien), Giao trinh Lû t hdnh chinh, Nxb. E)§i hpe Qudc gia, 2017, tr. 114 -117. 
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