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Tom tSt: Bdi viet phdn tich, chi ra yeu cdu cdn nhin nhgn ddng tinh chdt cua hogt 
dgng do dgc. Id hogt dpng thu thap chimg cu dgc lgp, tdch khdi hogt dgng xem xet, thdm 
dinh tgi cho, qua do. di xudt ban hdnh nhieu quy dinh m&i, sua doi, bo sung cdc quy 
dinh hi^n hdnh co lien quan de giup hogt dgng do dgc dugc tien hdnh de ddng. phdt huy 
gid tr} cua no trin thuc ti. 

Abstract: The article points out and analyzes the need to conceive the accurate 
feature of measurement, which is an activity for gathering evidence independent from 
on-site examination and appraisal, thereby it makes proposals for the inclusion of new 
regulations as well as amendment of the current ones with a view lo facilitate 
measurements and promote their practical values. 

Din nhSp 
Trong qud binh gidi quylt cdc vu dn dan 

sy, hdn nhdn gia dinh, kinh doanh thuang 
mai (sau day dugc ggi chung la cac vy an 
dan sy) cd ddi tugng tranh chip Id nhd, 
quyen sii dyng dat hay cac giao dich lien 
quan den nha, quyen sii dyng ddt, do dgc Id 
mgt thii tyc td tyng quan trgng md tda an 
phdi tien hdnh de xde djnh ddi tugng tranh 
eh^ lam can cir ban hdnh phdn quyet gjdi 
quylt vy dn. Hi§n nay, de thyc hipn thu tyc 
do dgc, tda dn dya vdo cdc quy dinh ve thii 
tyc xem xet, tham dinh tgi ehd, mgt trong 
nhung boat dgng thu thap chiing cii do Bg 
luat Td tung Ddn sy nam 2015 quy dinh. 

Tuy nhien, do Bg luat To tyng Dan sy 
nam 2015 khdng quy dinh do dac Id hogt 
ddng thu thap chimg cii dgc lap, nen phat 
sinh mgt sd vudng mac, bat cap, gay khd 
khan cho Ida dn, co quan chuyen mdn thyc 
hien edng tdc do dac nhu: Can bg, cdng 
chlic tda dn, cdc ca quan him quan nhdn 

* ThS., Toa an nhan dan huyfn Chp Mdi, tinh An 
Giang. 

thiic chua day dii ve hogt dgng do dgc; chua 
cd gidi phdp hihi hipu khi cd hdnh vi can trd 
do dgc; chua cd ehl tdi khi ca quan do dgc, 
cdn bg do dgc khdng thyc hipn, ehgm thyc 
hipn hogc thyc hipn khdng day dii yeu cau 
do dgc cua tda dn; trinh ty, thii tyc thyc hipn 
thii tyc do dac chua chgt che, chua thong 
nhat giua cdc tda an, cdc dja phuang... 

Chinh vi vgy, can cd cdch nhin nhan 
diing tinh chat ciia hogt dgng do dgc nhdm 
khdc phyc khd khan, vudng mdc, bat cgp, 
phdt huy gid trj cua boat d^ng do dgc trong 
thyc tiln giai quylt cdc vy dn dan sy. Trong 
phgm vi bai viet ndy, tdc gid trinh bdy 3 vin 
dl: (1) Viec dp dung quy djnh phdp luat tl 
tung dan su de tien hanh hogt dgng do dgc; 
(2) Nhiing vudng mlc, bat cap khi dp dung 
cdc quy dinh eiia phdp luat td tyng ddn sy 
hipn hdnh thyc hipn hogt dgng do dgc vd (3) 
De xuat mgt so gidi phdp hoan thien. 

1. Vipc dp dung quy dinh phap ludt to 
tyng dan syr de tien hknh hoat dgng do dac 

Bg luat Td tyng Dan sy nam 2015 
khdng cd quy dinh rieng ve hogt dgng do 
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dgc. Khi can do dgc ddt dai, vat kien tnic, 
cay trdng tren ddt, tda dn cd tham quyen dp 
dyng quy dinh ve xem x6t, thdm dinh tai 
cho tgi Dieu 101 Bg ludt Td tyng Dan su vd 
cdc quy djnh phap ludt cd lien quan de thyc 
hipn. Cy the nhu sau: 

- Vi dieu kien di tiin hdnh do dgc, tda 
an thyc hipn thii tue yeu cau ca quan chuyen 
mdn do dac khi duong su cd yeu edu hogc 
khi xet thdy can thilt. Theo quy dinh eua 
phdp lugt td h^g ddn sy, duong sy cung cd 
quyen, nghTa vy cung cdp so dd, bdn ve ddi 
tugng tranh chap de tda dn kilm tra, ddnh 
gid, sii dyng gidi quyet cdc vy dn dan sy. 
Tuy nhien, thyc tiln xet xu cho thdy, khi 
gidi quyet cdc vy dn tranh chap nhd, quyen 
sir dyng dat, neu thdm phdn chi dya tren so 
do, bdn ve do duang sy cung cdp, khdng 
yeu cau co quan chuyen mdn do dgc se dl 
dan den sai sdt khi quyet djnh. Rdt nhieu vy 
dn da b{ khdng nghi phiic tham, gidm dde 
thdm chi vi ket qud gidi quyet ciia tda an 
khdng phii hgp vdi thyc te'. 

- Vi thdm quyen tien hdnh, tham phdn 
dugc phan cdng giai quyet vy an ban hanh 
vdn ban to tung; co quan chuyen mdn, can 
bg do dgc thye hien thu tyc do dgc vd eung 
cip ket qud do dgc la bdn ve theo yeu cdu 
ciia tda dn. 

- Ve trinh tu, thu tuc tien hdnh, tren co 
sd ngi dung vy dn, vdn de can phdi gidi 
quylt, tham phdn ty minh hogc trinh lanh 
dgo tda dn ban hanh vdn bdn (thudng la 
cdng van) yeu cdu ca quan chuyen mdn do 
dac. Theo quy dinh tai Thdng tu lien tich sd 
15/2015/TTLT-BTNMT-BNV-BTC ngay 

' Xem: Nguyen Van Cu6ng, TrSn Anh Tuan, Dang 
Thanh Hoa (chii bien), Binh lugn khoa hpc Bp lugt 
To tifng Ddn s\r sua doi, Nxb. Lao dpng - Xa hoi, 
nfim 2012. tr.74-75. 

04/4/2015 cua Bd trudng Bg Tai nguyen vd 
Mdi trudng, Bg trudng Bg Ngi vy, Bg 
trudng Bd Tai chinh hudng din chiic nang, 
nhipm vy, quyen hgn, co edu td chiic vd ca 
che hogt ddng cua Vdn phdng dang ky ddt 
dai tryc thugc Sd Tai nguyen vd Mdi trudng 
(sau day dugc viet tdt la Thdng tu lien tjch 
sd 15/2015), ca quan cd tham quyen do dac 
hien nay Id Van phdng dang ky dat dai 
thugc Sd Tai nguyen vd Mdi trudng cdc tinh 
(sau day dugc viet tdt Id Van phdng dang ky 
ddt dai cdp tinh), Chi nhdnh Van phdng 
dang ky dat dai cap huypn thugc Van phdng 
dang ky ddt dai cdp tinh (sau ddy dugc ggi 
tat Id Chi nhanh Van phdng dang ky dat dai 
cap huyen). Ddng thdi, ban hdnh van bdn 
(gidy gidi thieu) de ducmg sy cd yeu cau do 
dge ky hgp ddng do dgc vdi co quan do dgc. 
Thdng thudng, hgp ddng do dgc chira dyng 
thda thuan giira cac ben ve dipn tich quyin 
sir dyng ddt, vgt kien tnic, cay trdng cdn do 
dgc; phi do dgc; thdi gian thyc hipn viec do 
dgc vd thdi gian trd ket qud. 

Tren co sd thdi gian do dac trong hgp 
ddng do dac, tham phdn ban hanh Quyet 
djnh xem xet, thdm dinh tai ehd chiia dyng 
ndi dung td chiic de cdn bg chuyen mdn do 
dac theo yeu cau cua tda an vd tda an tryc 
tiep xem xet hien trgng ddi tugng dugc do 
dgc ldm can cii gidi quyet vy an. Ddng 
thdi, tham phdn ban hdnh van ban (gidy 
bdo, thdng bao) thdng bdo cho duang sy, 
dgi dien Uy ban nhan dan cdp xa (hoae 
Cdng an cap xa hogc co quan, td chiic nai 
cd ddi tugng can xem xet, thdm dinh), 
nhung ngudi khdc dugc mdi tham gia vipc 
xem xet, thdm dinh biet vd chiing kien vipc 
do dgc. 

Vao thdi diem do dac, tda dn phdi lap 
bien ban ghi nhan viec xem x6t, thdm dinh 
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tai ehd ghi nhan vipc can bd chuyen mdn do 
dgc. Bien bdn phdi ghi rd ket qud xem xet, 
tham dinh, md td ro hien trudng, cd chii ky 
ciia ngudi xem xet, tham dinh vd chir ky 
hogc diem ehi cua duong sy neu hg cd mat, 
cua dgi dipn Uy ban nhan dan cap xd (hogc 
Cdng an cap xa hogc ca quan, td chirc noi 
ed ddi tugng dugc xem xet, tham dinh) vd 
nhung ngudi khdc dugc mdi tham gia viec 
xem xet, tham dinh. 

Sau khi lap xong bien bdn, phdi yeu cau 
dai dipn Uy ban nhan dan cap xa (hogc 
Cdng an cap xa hogc eo quan, td chiic nai 
cd ddi tugng dugc xem xet, tham dinh) ky 
ten vd ddng dau xdc nhdn. 

- Vi^c xu ly truang hgp co hdnh vi cdn 
tr&, Bg lugt Td tyng Ddn sy nam 2015 
nghiem cam mgi hdnh vi cdn trd vipc xem 
x6t, tham djnh tgi cho, trong dd cd hogt dgng 
do dgc. Trong trudng hgp cd hdnh vi cdn trd 
vipc xem xet, tham djnh tai cho, thdm phdn 
cd quyen de nghi Uy ban nhan ddn cap xa, 
Cdng an cdp xa nai cd ddi tugng dugc xem 
xet, thdm djnh tgi ehd hd trg. 

2. Nhung vuthig mSc, bit c^p khi ap 
dyng cdc quy dinh ciia phap lu^t to tyng 
ddn sy hipn hdnh thyc hipn hoat dgng do 
dac 

Vice dp dyng quy djnh ciia phap lugt td 
tyng dan su hien hdnh thuc hipn hogt ddng 
do dgc phat sinh mdt sd vudng mac, bat 
cap sau: 

r/rif nhdt. nhgn thuc cua cdn bg. cong 
chuc toa dn, cdc ca quan htcu quan chua 
ddy du doi v&i hogt dgng do dgc 

Do Bd ludt Td tyng Dan su nam 2015 
chua cd quy djnh rieng ve hoat ddng do dgc, 
nen nhdn thiic cua cdn bg tda an, cdc co 
quan him quan chua day dii, din den cdng 
tdc phdi hgp chua nhip nhdng. 

Doi vdi cdn bg tda dn, khi g$p khd khan 
trong vice td chiic do dgc (nhu su thieu h6 
trg cua cdn bg do dgc khi cd hanh \"i can trd; 
cdn bg chuyen mdn do dgc khdng theo yeu 
cau cua tda dn), tham phdn tiln hdnh cdc 
hogt dgng ty do dgc hogc thdng qua cdc 
chimg cir gidn t i ^ khdc de xdc djnh dipn tich 
quyen sii dyng dit, vgt kien trie tren dat, vj 
tri vdt kiln true, cay trdng tren dat. Tuy 
nhien, vipc tien hdnh hogt dgng do ve khong 
thdng qua ca quan chuyen mdn, sii dyng 
chiing cii gidn tiep se khdng phdn dnh dung, 
chinh xdc dipn tich, vj tri ciia doi tugng can 
do dgc. Tir dd, kit qud giai quylt diieu chinh 
xde, khdng bao vp dugc quyen, Igi ich hgp 
phdp cua CO quan, td chiic, cd nhan. 

Doi vdi ca quan chuyen mdn, cdn bp do 
dgc, theo Thdng tu lien tjch so 15/2015, 
Van phdng ddng ky dat dai Id dan vi sy 
nghipp cdng Igp tryc thugc Sd Tdi nguyen 
vd Mdi trudng. Hipn nay. Van phdng dang 
ky ddt dai cdp tinh, Chi nhdnh Van phong 
dang ky ddt dai cap huypn hogt dgng theo 
CO che ty chii. Ben canh dd, chua cd quy 
dinh rdng bugc che tdi khi ca quan chuyen 
mdn, cdn bg do dgc tii choi, thgc hipn do 
dac khdng diing, dii theo yeu cau ciia tda dn. 
Cho nen, ca quan chuyen mdn, cdn bg do 
dgc chua thdy dugc trdch nhipm khi do dac 
theo yeu cau ciia tda an. Vi vdy, khi yeu cdu 
eiia tda an phiic tgp, cdn phdi mdt nhieu thdi 
gian thyc hipn thi trong mgt so trudng hgp 
can bg do dgc tu chdi thyc hipn yeu cdu ciia 
tda an hogc cham, keo dai thdi gian thyc 
hipn vipe do dgc. 

Trong trudng hgp cd hdnh vi can trd, 
cdn bg do dgc yeu cau phdi dam bdo siic 
khde, tai sdn (thiet hi do dgc) thi cung chua 
cd gidi phap hiiu hipu de bdo vp can bg do 
dgc ciing nhu tdi sdn cua ca quan chuyen 
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mdn. Tii dd, cdng tdc do dgc phuc vy yeu 
cau ciia tda dn ciing gap khd khan. 

Thu hai, chua co gidi phdp hOu hieu 
khi CO hdnh vi cdn tr& do dgc 

Ve xu ly hdnh vi edn trd do dac, Bd lugt 
Td tung Dan sy nam 2015 khdng quy djnh 
edch thiic de tda dn xir ly khi cd hanh vi cdn 
trd do dgc. 

Trudc ddy, khi hudng ddn quy dinh tgi 
Dilu 89 Bg ludt Td tyng Dan su nam 2004 
(sua doi, bd sung nam 2011) vl xem xet, 
tham djnh tai cho, cac khodn 6, 7 Dilu 9 
Nghj quylt so 04/20! 2/NQ-HDTP ngdy 
03/12/2012 Hudng dan thi hanh mdt sd quy 
djnh ve "Chiing minh vd chiing cii" cua Bg 
lugt Td tyng Dan sy (sau day dugc vilt tdt Id 
Nghi quyet so 04/2012) quy djnh: 

"6. Neu CO nguai ndo cdn tr& Tod dn 
tien hdnh vi^c xem xet, tham dinh tgi cho, 
thi thdm phdn yiu cdu dgi diin cua Uy ban 
nhdn ddn hogc ca quan, to chuc co biin 
phdp can thi^p, ho trg kip th&i di thuc hien 
viec xem xet. thdm dinh tgi cho. Trong 
truang hgp cdn thiet. thdm phdn yiu cdu 
luc lugng Cdnh sdt bdo ve vd ho trg tuphdp 
thugc Cong an nhdn ddn co thdm quyin di 
CO cdc biin phdp can thi?p. ho trg. theo quy 
dinh tgi Thong tu sd I5/2003/TT-BCA(V19) 
ngdy 10/9/2003 cua Bg Cong an huang ddn 
hogt dgng ho trg tu phdp cua luc lugng 
Cdnh sdt bdo ve vd ho trg tu phdp thugc 
Cong an nhdn ddn. 

7. Tru&ng hgp da thuc hien day dd 
cdc bi$n phdp dugc hu&ng ddn tgi khodn 6 
Diiu ndy md vdn khong tien hdnh dugc, thi 
thdm phdn lgp bien bdn ve viec duang su 
cdn tra vi$c xem xet, thdm dinh tgi cho de 
lieu vdo ho sa vu dn. Biin bdn ve viic 
duong su cdn tr& vi^c xem xet, thdm dinh 

tgi cho, dong th&i, phdi dugc gifi cho ca 
quan co thdm quyen xem xit. xir ly theo 
phdp ludt vi hdnh vi chong ngu&i thi hdnh 
cong vu cua duang su'\ 

Tuy nhien, Thdng tu sd 15/2003/TT-
BCA(V19) ngay 10/9/2003 ciia Bg trudng 
Bg Cdng an ve hudng dan hogt dgng hd trg 
tu phdp ciia lyc lugng Cdnh sdt bdo vp vd hd 
trg tu phap thugc Cdng an nhdn dan (sau 
day dugc vilt tdt Id Thdng tu sd 15/2003) 
khdng cd quy dinh cy the vipc lyc lugng 
cdng an hd trg tda an tien hdnh hogt dgng 
thu thap chiing cu, trong dd cd hogt dgng do 
dgc, nen tren thyc te lyc lugng Cdng an 
chua tich cyc hd trg tda dn. Ben cgnh dd, Bg 
ludt Td tyng Ddn sy nam 2015 quy djnh 
khdc vdi hudng din tai Nghj quylt so 
04/2012. Vi vdy, thdi gian qua, khi cd hdnh 
vi cdn trd thi viec do dgc khdng the thyc 
hipn dugc, dan den, thdi gian gidi quyet vu 
dn bj keo ddi. 

Trong mdt sd trudng hgp, lyc lugng 
cdng an cd ho trg tda an, nhung chi d miic 
ed mgt, nhac nhd. Viec hd trg nay Id chua 
dli de tda dn, co quan chuyen mdn ed the 
hodn thdnh dugc thu tyc do dac. 

Thir ba, che tdi dp dung doi v&i ca 
quan do dgc, cdn bg do dgc khi khong thuc 
hien. chdm thuc hiin hogc thuc hien khong 
ddy du yeu cdu do dgc cua toa dn 

Hien nay, xuat phdt tir nhieu ly do (edng 
viec nhieu, sg trdch nhiem...), trong mdt sd 
vu an cy the, co quan do dge, can bg do dac 
khdng thyc hien, chdm thuc hien hodc thyc 
hipn khdng ddy du yeu cdu do dgc ciia tda 
dn. Tuy nhien, do phdp luat td tung ddn sy 
khdng quy djnh cu the che tdi trong trudng 
hgp ndy nen rdt khd xii ly ddi vdi ca quan 
do dgc, can bd do dgc vi phgm. 
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Thir tu, trinh tu. thu tuc thuc hien hogt 
dgng do dgc chua chdt che, chua thong nhdt 
giiia cdc tda dn, cdc dia phuang 

Do chua cd quy dinh chi tiet nen trinh 
ty, thu tuc thyc hipn hogt dgng do dac chua 
chgt che, chua thdng nhdt giua cde tda dn, 
cac dja phucmg. Cu the: 

- Ve hinh thirc yeu cau co quan chuyen 
mdn do dgc, ed noi, tda an ban hdnh cdng 
van trong dd trinh bdy ngi dung sy vipc, ly 
do tda dn thyc hien thu tyc do dac, yeu cau 
do dgc cy the vd chi dich danh duong sy ky 
hgp ddng do dgc vdi co quan do dgc, ngp 
chi phi do dac. Co quan do dac se dya vdo 
yeu cdu eiia tda dn de tien hdnh do dac tren 
thyc te. Khi can do dgc them ngi dung ndo 
do, tda dn phdi tien hdnh thu tuc do dgc bd 
sung. Tuy nhien, cd nai tda an chi ban hdnh 
giay gidi thipu de ducmg sy lien hp vdi ca 
quan do dgc ky hgp ddng do dgc. Vipc do 
dgc ndi dung gi, dien tich do dgc se do ca 
quan do dgc, can bg tda an, duong sy tu xdc 
dinh khi tien hdnh do dgc tren thyc dia. 

Vipc dn dinh thdi gian do dae, thdi 
gian cung cap ket qua do dgc, do khdng quy 
djnh nen vipc thyc hien d cac dja phucmg Id 
khdc nhau. Thdng thudng, tda dn se trao ddi 
thdng nhdt vdi co quan do dac ve thdi diem 
do dgc ke tir khi ky hgp ddng vd thdi hgn trd 
ket qud do dgc ke tir khi do dac tren thuc 
dja. Tuy nhien, c6 dia phuang, vipc xdc 
djnh thdi hgn do dgc, trd ket qud do dgc phu 
thugc hoan toan vao ca quan do dac. Tda dn 
d trong the hi ddng phdi ehd do dgc, ehd trd 
ket qud. 

Ben eanh do, cdch thiic tra ket qud tren 
thyc te ciing chua cd sy thdng nhat, thudng 
dugc tien hdnh thdng qua mgt trong cac 
hinh thiic: (1) Co quan do dac yeu cau tham 
phan, thu ky tda dn tryc tiep nhan ket qud; 

(2) Co quan do dgc chi tra kit qua cho 
duong sy ky hgp dong; (3) Duong sy ky 
hgp ddng nhgn ket qud, nhung phdi cd gidy 
gidi thipu nhgn ket qud ciia tda an. 

- Ve vipc tham gia cua nhimg co quan, 
td chlic, cd nhan khdc, vipc do dgc thudng 
dugc yeu cau vdi cdc logi: Do dgc hipn 
trang the hipn ddi tugng tranh chap, doi 
tugng cua giao dich tranh chip; do dac hien 
trang, xdc dinh dipn tich dat tranh chdp 
quyen sir dyng; do dgc hipn trgng, xdc djnh 
dipn tich dit tranh chap quyen sii dyng va 
xdc djnh quyen sii dyng dat tranh chap co 
thugc Giay chiing nhgn quyen sii dyng dat 
da cdp hay khdng; do dgc phyc hdi ranh gidi 
dit, vgt kiln tnic tren dit theo Giay chiing 
nhdn quyen sir dyng dat, quyen sd hihi nhd 
d da cdp hay khdng... Tuang xiing vdi moi 
yeu c4u do dgc phdi cd co quan, td chiic, ca 
nhdn khac tham gia chiing kien, ky xae djnh 
mdc gidi, qua dd, tgo can cii cho co quan 
chuyen mdn eung cap ban ve. 

Do ehua quy djnh co quan, td chiic, cd 
nhan khdc tham gia chiing kien do dac Id 
chii the ndo nen nhieu noi, khi do dgc, ca 
quan do dgc bugc tda dn phai mdi nhieu co 
quan, to chiic, cd nhan chimg kiln vipc do 
dac. Khi tda dn khdng mdi dugc hoae mdi 
khdng day du ca quan, td chiic, ed nhan 
khdc theo yeu cau thi co quan do dac tu 
chdi vipc do dac, hogc do dac, nhung khdng 
cung cap ket qud do dgc .̂ 

* Theo Cong van s6 268/CNCM ngay 11/12/2019, 
Van ph6ng dang ky dai dai - chi nhinh C (huy?n c', 
tinh A) cho ring, do chua xac dinh diy dii nhung 
nguiri sir dyng dSt giip ranh v6i guySn su dyng dSt 
dugc do diic nen chua the cung cap ban ve trong vy 
an "tranh chap chia di san thira kl", giua nguyen 
don hh H6 Thi M v6i bj don ong H6 Vfin D; yeu 
cau toa in, nguyen don. bj don lien h? vin nhimg 
ngudi sii dyng dat giip ranh voi cAc quyen sir dgng 
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Thir ndm, mgt so vu&ng mdc khdc khi 
khong quy dinh do dgc Id hogt dgng thu 
thap chung cu 

Trong thyc tien gidi quyet cac vy an dan 
sy phdt sinh vudng mac, khi ehd ket qua do 
dge thi tda dn cd dugc tgm dinh chi giai 
quyet vy dn hay khdng. Hien nay, cd 02 
quan diem khdc nhau. Quan diim thu nhdt 
cho rdng, khi ehd ket qud do dac tir ca quan 
chuyen mdn, tda dn cd the can cu diem d 
khodn 1 Dieu 214 Bg luat Td tyng Dan sy 
nam 2015 tgm dinh chi gidi quyet vy an vi 
phdi "dgi ca quan, td chiic cung cdp tdi lieu, 
chiing cu theo yeu cau cua tda dn mdi gidi 
quyet dugc vy dn" .̂ Quan diim thu hai cho 
rdng, do do dgc Id hogt dgng thu thap chiing 
cir xem xet, tham djnh tai ehd do tda dn chii 
dgng tiln hdnh nen tda dn khdng the can cii 
dilm d khodn 1 Dieu 214 Bg ludt Td tyng 
Ddn sy nam 2015 tgm dinh chi gidi quyet vy 
dn vdi ly do ehd kSt qud do dgc tir ca quan 
chuyen mdn'*. 

Tdc gia cho rang, vipc tdn tai 02 quan 
dilm khdc nhau ve vipc tda an cd dugc tgm 
dinh chi gidi quyet vu dn khi ehd ket qud do 
dgc tu CO quan chuyen mdn xudt phat tu 
vipc hogt dgng do dac chua dugc quy djnh 
Id hogt ddng thu thap chiing cii, chi Id mgt 
boat dgng trong hogt dgng xem xet, tham 
djnh tgi ehd. Tii dd, gay khd khan khi xem 
xet kit qud do dgc cd phdi la chung cii do 

dat du(;fc do dac, nho chtimg kien viec do dac roi giii 
vSn bin den Van phong dang ky dat dai - chi nhanh 
C thyc hipn. 
^ Xem: Kit lu$n so 536/KL-DiCT ngsly 28/12/2018 
cua Do^ kiSm tra T6a in nhan dan toi cao ve ket 
qua kiem tra cong tic xet xu ciia Toa an nhan dan hai 
cap tinh A. 
* Xem: Ket luan so 192/TA-VP ng^y 18/3/2019 cua 
Chanh in Toa an nhan dan tinh T tai Hpi nghi so ket 
Quy 1 nam 2019 vi triSn khai nhipm vy cong tac Quy 
n nim 2019 cua Toa an nhan dan bai cap tinh T. 

ca quan do dgc cung cap theo yeu cau cua 
tda dn hay khdng. De khac phyc hgn ehl 
ndy cdn quy dinh do dge Id hogt ddng thu 
thap chiing cii. 

Tuy nhien, dya vdo quy djnh phap luat 
hien hanh, quan diem thu nhdt Id phu h ^ . 
Bdi vi, ket qud do dac la mgt trong nhiing 
tai lieu, chiing cii vd ciing quan trgng de tda 
dn gidi quyet nhirng vy dn tranh chap dat 
dai, quyen sd huu nhd d, vdt kien tnic khdc 
tren dat, cdc tranh chap khdc cd lien quan 
den quyen sii dyng ddt, nha d, vgt kien tnic 
khde tren dat. Thieu chiing cii ndy, tda dn 
khdng the ban hanh phdn quyet gidi quyet 
vu dn. Vi vgy, khi ehd ket qud do dgc, tham 
phdn hoan toan cd the ban hdnh quyet djnh 
tgm dinh chi giai quyet vy dn. 

3. Mgt s6 giai phdp hodn thi^n 
De khac phyc nhirng vudng mac, bat 

cap khi dp dyng cac quy djnh cua phdp ludt 
td tung ddn sy hipn hdnh thyc hipn hogt 
dgng do dgc, tac gid kien nghj mgt sd giai 
phdp sau: 

Thur nhdt, cdn lugt hoa hogt dgng do 
dgc Id hogt dgng thu thap chung cu^ 

Nhirng vudng mac, bat cap khi dp dyng 
cdc quy djnh ciia phdp ludt td tyng dan sy 
hien hanh thyc hien boat ddng do dgc xudt 
phdt tu nhilu Iy do, trong dd, ly do quan 
trgng Id hogt ddng do dgc chua dugc quy 
djnh Id boat ddng thu thap chimg cu dgc lap 
vdi boat ddng xem xet, tham djnh tgi cho. 

Theo khoa hgc luat td tung dan sy, "thu 
thap chiing cir la viec phat hipn tim ra cdc 
chiing cir, tap hgp dua vdo hd so vu viec 
ddn sy de nghien ciiu, ddnh gia va su dung 

^ Nhir da thuc hipn voi hoat don^ djnh gii tai sin khi 
Qu6c hpi ban hanh Bp luat To tyng Hinh sy nam 
2015. 
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gidi quyet vy viec dan sy"*. De bdo ddm 
vipc gidi quyet vu viec dan sy, cac bipn 
phap thu thap chiing cii, trinh ty, thii tuc thu 
thap chiing cii dugc phdp luat td tgng ddn sy 
quy dinh eu the. Cac chu the to tyng, trong 
dd cd tda dn, khi tien hdnh thu thgp chiing 
cii phai thyc hipn diing trinh ty, thii tyc md 
phap ludt da quy djnh. 

Theo khodn 2 Dieu 97 Bd lugt Td tyng 
Dan sy nam 2015, trong cae trudng hgp do 
Bg ludt ndy quy dinh, tda an cd the tien 
hdnh mgt hodc mgt sd bipn phdp sau ddy de 
thu thap tai lipu, chiing cii: Lay ldi khai 
ciia duong sy, ngudi ldm chiing; ddi chdt 
giua cac ducmg sy vdi nhau, giiia duong sy 
vdi ngudi ldm chiing; trung cdu gidm dinh; 
djnh gid tdi sdn; xem xet, tham dinh tgi 
cho; tiy thdc thu thap, xdc minh tdi lieu, 
chiing cii; yeu cau ca quan, td chiic, cd 
nhdn cung cap tdi lipu dgc dugc, nghe 
dugc, nhin dugc hogc hipn vgt khae lien 
quan den vipc gidi quyet vy vipc dan sy; 
xdc minh sy cd mat hogc vang mat cua 
duong sy tgi nai cu tni; cac bien phdp khdc 
theo quy djnh cua Bd ludt nay. Tuy tiing 
tnrdng hgp cu the md tda dn cd the dp dyng 
mgt hogc nhilu hogt dgng thu thap chimg 
cir de gidi quyet vy vipc dan sy. 

So sdnh vdi mgt sd bien phdp thu thap 
chiing cii do BO luat To tung Ddn sy nam 
2015 quy djnh md viec tien hdnh phdi ed sy 
hd trg ciia ca quan chuyen mdn (nhu: Gidm 
djnh, dinh gid tdi san...) thi hogt dgng do 
dgc cd tmh chat, trinh ty, thii tuc tien hdnh 
tucmg ty. Theo do, hogt dgng do dgc do tda 
an tien hdnh cd sy hd trg cua ca quan do 
dge, cdn bd do dgc; tda dn Id chu the chinh 

td chirc thyc iiipn hogt dOng ndy, nhung ket 
qua do ve do co quan do dgc, can bg do dgc 
thyc hien; vipc tiln hdnh phdi thdng qua 
mgt trinh ty, thii tyc nhat djnh. 

Tuy nhien, do chua quy djnh hogt dpng 
do dgc la hogt dgng thu thgp chiing cii dgc 
lap nen Bg luat Td tyng Dan sy chua co quy 
djnh trinh ty, thu tyc rieng thyc hipn hogt 
dgng do dac'; nhimg chu the tham gia vio 
hogt dgng ndy; trdch nhipm ciia co quan do 
dgc, cdn bg do dac khi khdng thyc hipn, 
chdm thyc hipn hogc thyc hipn khong ddy 
dii yeu cdu do dac ciia tda dn; co che phdi 
hgp giiia tda dn vdi ea quan ehuyen mdn; 
chl tdi doi vdi trudng hgp duong sy hogc 
ngudi than ciia hg cdn trd vipc do dgc... 
Ddng thdi, nhgn thirc eua tham phdn, thu ky 
tda dn, ca quan do dgc, cdn bg do dac, ca 
quan hd trg (chinh quyin dia phuang, lye 
lugng Cdng an), duang sy, eg quan, td 
chlic, cd nhan khac ddi vdi hogt dpng ndy 
chua dung vdi tdm quan trgng md nd mang 
Igi trong vipc eung cap chiing cii de tda dn 
gidi quyet vy dn. 

Vi vay, de nang cao hipu qud ciia hogt 
dgng do dgc tren thyc te, yeu cdu eip bdch 
la can tdch hogt dgng do dgc khdi hogt dgng 
xem xet, tham dinh tgi cho vd ghi nhdn hogt 
ddng do dge Id hogt dgng thu thgp chiing cii 
dgc lap ben canh cdc boat dgng thu thgp 
chiing cir da dugc Bg lugt Td tung Dan su 
nam 2015 quy djnh. 

Thu" hai. mgt so vdn di ca bdn cdn gidi 
quyit khi quy dinh hogt dgng do dgc Id hogt 
dgng thu thgp chimg cic 

' Xem: Tnrcmg D î hpc Luat Ha Npi, Gido trinh 
Lugt To tifng Ddn su Vi$t Nam, Nxb. Cong an nhan 
dan. Ha Npi, 2009.tr. 164. 

^ Nhu: Hinh thiic yen cSu do dac do toa in ban hinh; 
th£ri gian do d^; thcri gian tra kSt qua; truong hpp 
t6a in yeu cau co quan do dac, cin bp do d^c giii 
thich bin ve; nhiing trudng hpp toa an dû rc ygu cau 
do d^c bo sung, yeu cau do dac lai. 
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Do hogt dgng do dgc la hoat ddng dugc 
de xudt tdch ra tir hogt ddng xem xet, thdm 
djnh tgi eho nen phdt sinh mdt sd van de ca 
bdn can gidi quyet khi quy djnh hogt ddng 
do dgc Id hogt ddng thu thgp chiing cii nhu: 
Ranh gidi de phdn biet giiia hogt ddng xem 
xet, tham dinh tai ehd vd hogt ddng do dgc ;̂ 
quy dinh cdn bd do dac Id ngudi tham gia td 
ĥ ng (nhu: Ngudi gidm djnh, ngudi dinh gid 
tai sdn...); quy dinh ve trinh tu, thu tyc do 
dac phii hgp vdi dgc thii ciia hogt ddng do 
dgc (hinh thirc van ban yeu cdu do dgc cua 
toa dn, chil the giao kit hgp ddng do dac; 
thdi han do dgc; thdi hgn trd ket qua...); quy 
djnh bien bdn ghi nhan viec do dgc, kit qua 
do dgc Id ngudn chiing cir; quy dinh trdch 
nhipm gidi thich ket qua do dgc ciia co quan 
do dgc, cdn bg do dgc; quy dinh trinh ty, thu 
tyc yeu cau do dgc bd sung, do dgc lai; quy 
dinh ve mdi lien he giiia hogt dgng do dgc 
vdi cdc hogt ddng thu thap chiing cii khdc 
(nhu: Hogt dgng xem xet, thdm djnh tai ehd, 
hoat dgng dinh gid tai sdn...); trdch nhiem 
cua ca quan do dac, can bd do dac khi 
khdng thyc hien, cham thyc hien hogc thuc 
hipn khdng day du yeu cdu do dgc ciia tda 
dn; che tdi ddi vdi duang sy, ca nhan khac 
CO hdnh vi can trd, gay khd khan khi tham 
phdn, thu ky tda an, cdn bg do dac thyc hien 
hoat dgng do dac. 

' Theo do, viec quy djnh ranh gioi de phan biet giua 
ho t̂ dpng xem xet, tham dinh tai cho co hoat dpng 
l§p ban ve vcri hoat dpng do dac dya vao yeu cau 
ciia vifc thyc hi$n. Theo do, neu vipc lap so do, ban 
ve khfing can kien thuc chuyen mon, khong thong 
qua can bp do d^c, khong can cong cu, thiet bi h6 
trp ma van thyc hipn dupe thi thupc pham vi cua 
ho t̂ d$ng xem x6t, tham dinh tai cho; neu viec do 
d ĉ phai do cin bp do dac dupe dao tao, c6 kien 
thiic chuyen mon ve do d^c va phai c6 cong cu, 
thi£t bj ho tro moi thyc hien dupe thi thupc pham vi 
cua ho9t dpng do dac. 

Thu ba, cdc ca quan co thdm quyin & 
trung uang cdn ban hdnh thdng tu liin tich 
quy dinh ve cong tdc phoi hgp khi thuc hien 
hogt dpng do dgc 

Kien nghi Tda dn nhan dan tdi cao can 
phdi hgp vdi Vien kiem sat nhan dan tdi 
cao, Bd Tdi nguyen va Mdi trudng ban hanh 
thdng tu lien tich quy djnh ve edng tdc phdi 
hgp giira can bg, cdng chirc tda dn vdi ca 
quan, can bd do dac thugc Van phdng dang 
ky ddt dai cap tinh, chi nhdnh Van phdng 
dang ky ddt dai cdp huypn trong vipc thyc 
hien yeu cdu do dgc cua tda dn, ke ca khi tda 
dn yeu cau trich xuat ket qud do dgc phyc vy 
cho viec phdn chia, tdch thua trong qua 
trinh gidi quyet vy dn. 

Thd" tu, cdn quy dinh vi$c cuang che do 
dgc vd chi tdi doi v&i hdnh vi cdn tr&, 
chong doi viic do dgc 

De xu ly cd hipu qua hdnh vi cdn trd, 
chdng ddi viec do dgc, kien nghj Tda dn 
nhan dan tdi cao phdi hgp vdi Vipn kiem sdt 
nhan dan tdi eao, Bg Cdng an ban hdnh 
thdng tu lien tich quy djnh ve cdng tac phdi 
hgp giiia cdng chiic tda dn nhan dan vdi lyc 
lugng Cdng an cung cdp trong viec sir dung 
cac bipn phdp cudng che hd trg tda an, can 
bg do dac thyc hien hogt ddng do dgc khi cd 
hanh vi cdn trd, chdng ddi viec do dac. 

Ddng thdi, Tda an nhan dan toi cao can 
hudng dan cu the ve trinh ty, thu tuc xir 
phgt vi pham hdnh chinh hogc truy ciiu 
trach nhiem hinh sy theo quy djnh cua phdp 
luat ddi vdi hanh vi can trd hogt dgng xdc 
minh, thu thap chimg cii ciia ngudi tien 
hanh td tung, trong do cd hanh vi can trd 
ngudi tien hdnh td tung tien hdnh xem xet 
tham dinh tai cho (bao gdm hogt dgng do 
dgc) dugc quy djnh tai Dieu 489 Bg ludt Td 
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tyng Dan sy nam 2015 de tda dn nhdn dan 
dja phucmg de dang dp dyng khi cd hanh vi 
cdn trd, chong ddi boat dgng do dac. 

Thu ndm, bo sung hu&ng ddn cdch 
thicc xdc dinh di^n tich, vi tri ddi tugng cdn 
do dgc khi vi^c do dgc khong thuc hiin 
dugc do CO hdnh vi chong doi, cdn tra vi^c 
do dgc 

Kien nghi Tda dn nhan dan tdi cao 
hudng dan each thuc xdc djnh dipn tich, vj 
tri ddi tugng can do dgc trong trudng hgp 
vipc do dgc khdng thyc hien dugc do cd 
hanh vi chdng ddi, cdn trd trong trudng hgp 
lyc lugng Cdng an hd trg, nhung van khdng 
do dgc dugc hogc lyc lugng Cdng an khdng 
ho trg'. Theo dd, tham phan, Hgi ddng xet 
xii can yeu cau ducmg sy cd hanh vi cdn trd, 
chdng ddi viec do dgc eung cdp ket qua do 
dac cua co quan chuyen mdn lien quan den 
ddi tugng cdn do dgc, phyc vy cho vipc giai 
quylt vy dn trong khodng thdi gian nhdt 
dinh. Trong trudng hgp ngudi dugc yeu cau 
khdng cung cdp, thdm phan, Hgi ddng xet 
xii cdn dya vdo y kiln, yeu cdu, tdi lipu, 
chiing cii do ducmg sy cdn Igi trong vy dn 
cung cdp va tham khdo y kien ciia ca quan 
do dgc, edn bg do dac de xdc dinh dien tich, 
vj tri cua ddi tugng cdn do dgc, phuc vy gidi 
quyet vy dn. 

' Co the tham khao hudng dan trong truong hpp 
duong su can tro viec dinh gia dupe quy dinh tai cac 
Diau 16, 17 Thong tu lien tjch s6 02/2014/TrLT-
TANDTC-VKSNDTC-BTP-BTC ngiy 28/3/2014 
cua Chaoh in Toa an nhan dan toi cao, Vipn truong 
Vipn kiem sat nhan dan toi cao, Bp truong Bp Tu 
phap, Bp tnrang Bp Tai chinh huong din thi hanh 
0ieu 92 Bp luat T6 tyng Dan sy da dupe sua doi, bo 
sung theo Luat sira doi, bo sung mpt so dieu ciia Bp 
lu t̂ T6 tyng Dan su ve djnh gia tai sin, tham dinh 
gia til san. 

Thir sdu, can hu&ng dan hogt dgng to 
tung cua toa dn trong tru&ng hgp ch& ket 
qud do dgc cua ca quan do dgc md th&i hgn 
gidi quyet vg dn dd hit 

Kiln nghi Tda dn nhdn dan tdi cao can 
ban hdnh van ban hudng dan hogt dpng to 
tyng cua tda an trong trudng hgp ehd ket 
qud do dgc ciia ca quan do dgc md thdi hgn 
giai quylt vy an da het. Theo dd, thdm phan 
dugc phdn cdng gidi quyet vy dn dugc can 
cii vao dilm d khodn 1 Dilu 214 Bp luat To 
tyng Dan sy nam 2015 tgm dmh chi gidi 
quyet vy dn. 

Tuy nhien, de frdnh Igm dyng hogt dgng 
do dgc dl tgm dinh chi khdng cd can cii'", 
Tda dn nhdn ddn tdi cao cdn quy djnh tham 
phdn chi dugc tgm dinh chi sau khi tda dn 
da td chlic dl co quan chuyen mdn td chiic 
do dgc hen thyc dja nhung khdng do dgc 
dugc do yeu to khach quan tdc dgng hoae da 
do dac dugc nhung ea quan do dac chua 
cung cap kit qua do dgc md thdi hgn gidi 
quyet vy dn da bet. 

Thdr bdy, cdn quy dinh hi thong mdu 
van bdn to tung phuc vu cho hogt dgng do 
dgc 

Tda dn nhan ddn tdi cao can quy djnh 
bd sung mau van ban td tung ap dyng trong 
td tyng dan su phyc vy cho hoat ddng do 
dgc gdm: (1) Van ban yeu cdu do dgc ciia 
tda dn vd gidi thieu duong su ky hgp ddng 
do dac vdi co quan do dac; (2) Quyet djnh 

(Xem tiep trang 49) 

'" Boi vi, tren thyc te, van co trudng hpp toa in chi 
mdi ban hanh van bin yeu ciu do dac hoae ban hanh 
giay gidi thipu de duong sy ky hpp dong do dac vdi 
CO quan chuyen mon, chua to chirc do dac tren thyc 
dja, nhung toa an da ban hinh quyet djnh tgm dinh 
chi ehd ket qui do dac khi thdi hgn giai quy t̂ vy an 
da hit. 
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