KHAI NIEM BINH DANG HON NHAN @ DAI LOAN

DUG! GOC NHIN LICH SU PHAP LUAT

HOANG THAO ANN®

Tém tit: Bai viét tdp trung nghién ciru su hinh thanh va phadt trién cia khdi niém “binh
ddang hoén nhdn” & Pai Loan. Dudi géc nhin lich sir phdp ludt, tién trinh phdt trién céc dang
thirc ctia binh ddng hén nhdn & Pai Loan c6 thé chia thanh ba giai doan: (1) binh ding hon
nhdn lién sdc toc trong thoi ky thuéc dia; (2) binh dang hon nhdn vé gici thoi ky hdu thudc
dia va (3) binh dang hén nhén lién gidi tinh (hén nhdn dong tinh) trong giai doan hién nay.
Qua viéc nghién ciru tién trinh nay, tdc gia mong muon mang dén mot cdch tiép cdn so sanh
va nhitng goi mo cho qud trinh vdn déng chinh sdch phdp ludt vé binh ddng hén nhén ¢ Viét
Nam néi chung va vdn dong binh quyén vé hén nhdn cho nhém ngudi dong tinh, song tinh,

chuyén gioi noi riéng.

Tir khéa: Binh ding hon nhan, hon nhan lién séc tdc, hon nhian ddng tinh, lich sir phap

luit, Dai Loan

Ngéy 24 thang 5 nim 2019 danh diu
mQt budc ngodt trong lich sir 13p
phap Dai Loan khi hon dao nay chinh thuc
tré thanh viing 1anh tho chau A dau tién hop
phap héa hon nhéan d6ng tinh' thong qua dao
ludt cho phép hai nguoi cung gio1 tinh dugc
két hon voi nhau’. Pay chinh la két qua cla
qua trinh no luc khong ngirng nghi cla nhiéu

" ThS., Trudng Dai hoc Luat, Dai hoc Hué

' Lily Kuo, “Taiwan becomes first in Asia to legalise
same-sex marriage”, The Guardian, https://www.theg
uardian.com/world/2019/may/1 7/taiwan-becomes-first-
asian-county-to-legalise-same-sex-marriage.

2 Pao luat cd tén chinh thuc la “Dao luat vé thuc thi dién
giai s0 748 cua Tu phéap vién”, cé hiéu lyc ke tr ngay
24/05/2019 véi ndi dung cong nhan quan hé sdng chung
nhu v chdng cua cac cip d6i dong tinh. Quan h¢ nay lam
phét sinh cic quyén nhin thin va quyén tai san tuong ty
nhu hén nhén dj tinh dugc quy dinh trong B luét Dén sy
Dai Loan. Tuy nhié€n, cac c@p d6ng tinh van gip han ché
vé quyén nhin nudi con nudi va van chua cé quy djnh neu
hén nhidn dong tinh c6 yéu to nuéc ngodi. Xem thém vé

dao luit ban tiéng anh tai:  https://law.moj.gov.tw/

ENG/LawClass/LawAll.aspx?pcode=B0000008.
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thanh phan trong x4 hoi Dai Loan, van dong
cho chinh sach “bmh dang hoén nhan” ma cu
thé 13 binh ding vé quyen hon nhan cho
cong ddng LGBTQ’. Piéu dang chua y I3,
ban than khai niém “binh ding hén nhan”
khong hé mdi mé d6i vdi nguodi dan dao
quoc ma né6 d3 timg xuat hién ngay tir khi
Dai1 Loan con la thudéc dia cua Nhat Bz’m
nhung nim dau thé ky XX. Nhimg diu 4n
cap tién trong lich sir 1ap phép trén vung
lanh thd nay di tao tién dé, cam himg cho
nhitng cai cach phap luat duong dai sau nay
theo huéng nhan vin va binh ding hon cho
cac nhom yéu thé. Viéc nghién ciru tién trinh
hinh thanh va phat trién khai niém binh ding
hon nhan & Dai Loan sé& gop phan mang lai
mdt géc nhin tham khao va tir d6 c6 thé goi

* Nhém ngudi dong tinh, song tinh, chuyén giGi va nguoi
dang trong giai doan tim hi€u ban than (Lesbian, Gay,
Bisexual, Transgender, and Queer — LGBTQ).
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mé cho qua trinh van ddng binh ding hon
nhan cho nhém LGBTQ & Viét Nam hién
nay.

1. Binh df’mg hon nhan lién sic tc: mot
dau an 1ap phap thoi thudc dia

Khéai niém binh ding hon nhan di xuat
hién va dugc thuc hanh tir rat sém ¢ Dai
Loan, tir khi hon ddo nay con la thugc dia
cia dé quoc Nhat'. “Binh dang hon nhan”
thon ky nay la viéc Nhat Ban cho hgp phap
héa hén nhdn lién sdc téc Han — Nhat nhu
mot trong nhitng chinh sach chu dao cua dé
qudc 1én vung dit tan thudc dia dau tién vira
chiém duoc’. Pay khong nhitng la mét chinh
sach phap luat, ma con 1a mot chién lugc
chinh tri - ngoai giao, khi dé qudc moi la
Nhit Ban qua d6 muon khing dinh danh tinh
qudc gia sau khi troi ddy tir cai cach duy tan
Minh Tri® va tr& thanh cudng qudc nhing
nim dau thé ky XX.

1.1. Hén nhan lién sic téc va chinh sdch
dong héa ngudi ban dia

Khong gidng cac ving lanh thd khac cla
Nhiat Ban nhu Hokkaido, Ogasawara va

Okinawa, dao Dai Loan dugc sap nhap sau
khi Hién phap Minh Tri’ dugc ban hanh vao

‘ Pao Dai Loan chju sy thong tri cia dé quoc Nhit Ban
sau hiép uéc Shimonoseki 1895, khi nha Thanh thua tran
34 phai cit nhugng phan 1anh tho nay cho Nhét Ban.

* Tai Eika, “The Discourse of Intermarriage in Colonial

Taiwan”, The Journal of Japanese Studies 40, No. 1
(2014), p. 88.

® Minh Trj duy tin, (BA;AHE#F Meiji-ishin) 1a mét chudi
cac sy kién cai cach, cach tan din dén cac thay d6i to 16m
trong céu triic x4 hi va chinh trj cia Nhat Ban. Cudc céch
mang Minh Trj dién ra tr nam 1866 dén nim 1869, md
dudmg cho mdt dé quéc Nhét hing manh nhitng nim dau
thé ky XX.

" Hién phap dé qudc, Hién phap Minh Trj hay Hién phép
Pai Nhit Ban 12 ban hién phap d4u tién trong lich sir Nhit
Ban, do Thién hoang Minh Trj chu tri dy thao va ban hanh
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nim 1889. Trong ban hién phap nay, khong
c6 su phan dinh cu thé vé lanh tho qudc gia.
Vi thé, cau hoi vé sy ton tai ciia dao Dai
Loan véi tu cach mét xir thudc dia hai ngoai
hay mot phin cia chinh quoc Nhét Béan da
khong duogc lam rd. Su phan biét gira nguoi
dan x@ thudoc dia va ngudi din “mau
quoc” vi thé khong qua rd rang nhu & cac xu
thugc dia cia phuong Tay, ma xi Dong
Duong thudc Phap 1a dién hinh trong khu
VUuc.

Nguyén tic cai tri Pai Loan cia ngudi
Nhat vao dau thé ky XX 1a isshi dojin, theo
tiéng Nhat c6 nghia la “long nhan tir vo
luong cia Thién hoang danh cho chung
dan”. Pay la nguyén tic duoc st dung &
Nhat Ban tir ddu thoi ky Minh Trj dé doan
két nhan dan von trudc day bi chia ré bdi hé
théng dang cap xd hoi. Theo do6, ngudi dan
xr bi chinh phuc vé co ban la nhitng “ngudi
Nhat tiém niang”®. Ngudi dan Pai dugc xem
la “ngudl Nhiat Ban” (Nihonjin), cling nhu
nguoi Nhiat ¢ Kyushu va ngudi1 Nhat &
Kanto vdy’. Trong bdi canh nay, hdn nhén
lién sic toc duge xem nhu mot cach dé thiic
day qua trinh dong hoéa nguoi ban dia trén
dao Dai Loan.

Hoén nhén lién sic toc tré thanh chién lugc
chinh tri chinh thirc ctia nha cAm quyén Nhat
tr nam 1919, khi1 Den Kenjiro dugc chi dinh
lam théng doc dan sy dau tién & Dai Loan.
Den d3 tién hanh tuyén truyén chinh sach
“hén nhan lién sic tdc va dong héa gido
duc” (kyokon — kyogaku), huéng dén muc

vao ngay 11 thang 2 nam 1889. Day la hién phap dau tién
ciia chiu A vao thoi diém dugce ban hanh.

* Tai Eka, T/dd

? Tai Eka, T/dd, p. 91.
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tiéu sap nhdp hai hoa Dai Loan vao chinh
quoc (natai yuwa), va hon nhan lién sic toc
chinh 1a con duong hiru hiéu nhat dé dat
dugc muc tiéu trén'®. Du khi trién khai thuc
hién, chinh sach cia Den Kenjiro da khong
thé thanh céng nhu mong doi vi nhitng mau
thudn vé chinh sach h§ khau & ban xir va
chinh qudc, cling nhu nhiéu mau thuin xa
hoi khac, tuy nhién van cé cac cudc lién hon
dién ra va hon nhan lién sic toc di trd thanh
mdt biéu tugng cia su hoa hop, thong nhat
Pai Loan véi chinh quéc Nhat Ban'!

1.2. Chién lwgc dinh danh mét @é quéc
Nhit “cdp tién” va “khdc biét’

Bén canh mot biéu tuong cua hoa hop dan
toc, hon nhan lién sic toc con la mot bidu
tuwong cua su cip tién va khac biét cha dé
quoc Nhat trén trudng quoc té. Trd thanh
thudc dja dau tién cia Nhit Ban vao nim
1895, Dai Loan da tré thanh noi dé tan dé
qudc A chau tao dau an cho minh. Céac nha
lanh dao Nhat Ban, vi muén ching té ho
khong phai 1a ban sao mu quing cla cac dé
qudc phuong Tay, dd co ging tong hop va
van dung cac quan niém méi, bao gdm chu
nghia quoc gia (nationalism), chi nghia phén
thuc dan (anti-colonialism) va an ninh tap
thé (collective security) theo cach riéng cula
ho'2. Viéc hop phap héa hon nhan lién sic
toc tai ddo DPai Loan di cong hudng voi

Nghién citu khoa hoc

Lién Hop Qudc). Lanh dao Nhat Ban tu xem
minh la dai dién cua nhém ngudi “khdng
phai da tréng”, da dua ra md hinh x4y dung
mot dé quéc cép tién va khong co su phan
biét chung toc tal xur thudc dia nhu cac nude
phuong Tay. Can luu y rang thoi ky nay, su
phan biét chung toc thé hién rd qua chinh
sach quoc tich va chinh sach phéap luat hén
nhin va gia dinh & cac vung dat thudc dia.
Hoén nhan lién sic toc gitp 1am ndi bat mot
nude Nhat khong chi 1a mot cudng quoc Au
hoa kiéu mdi, ma con thé hién ly tudng vé
moét “su hO1 nhdp hai hoa” (harmontous
integration - naitai yiwa), chirng t6 duong
16i cai tri thuc din theo chi nghia quan binh
(egalitarism) ciia dé quoc Nhat"?

Mic du hon nhén lién sic toc chi yéu dé
phuc vu loi ich chinh tri cia chinh dé quéc,
nhung chinh sach nay thuc su di trd thanh
mot budc dot pha tai thoi diém ma cac nudc
phuong Tay khong ung hd hoic tham chi la
cam hon nhan dj chung14 Pang chu y 1a, mo
hinh lién hén dugc cd xuy trén truyén thong
nha nudc la gita mdt ngudi phu nit Nhat
Béan va mot ngudi dan ong Pai Loan"”. Diéu
ndy ti€p tuc di nguoc véi cac tiéu chuin
chau Au bay gid, khi ma y thirc bao vé phu

1> Genevieve Tan, TIdd.

chinh sach vin d0ng binh ding chung toc
ctia Nhat Ban tai Hoi quoc lién (tién than cua

' Tai Eka, TIdd, p. 104.
" Tai Eka, T!dd, p. 105.
2 Genevieve Tan, “How Taiwan is using same-sex

marriage to assert its national identity”, Washington Post
(2019), https://www.washingtonpost.com/outlook/2019/
06/26/how-taiwan-is-using-same-sex-marriage-assert-its-
national-identity/ (truy cdp ngay 28/02/2020).
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'* Miscegenation — hon nhin giita hai ngudi thugc hai
ching toc khac nhau, vi dy ngudi ddn mau qudc — ngudi
dan xu thugc dia, va sau nay la van dé ngudi da den -
ngudi da trang.

"> Trong mot 1€ hdi ton gido dia phuong & Tainan (Dai
Nam), doan diéu hanh cia quin ddi Nhit d xdy dyng
hinh &nh cua hai cip déi: mét c3p d6i ma nit ngudi Nhat
va nam ngudi Dai trong tuan trang mét trén ngon nui cao
nhat Dai Loan va mét cip d6i nam ngudi Nhat, nit ngudi
Pai nim tay nhau trén ngon nui Phu Si bléu tuong cia
Nhéat Ban (Theo bdo Taiwan Shinpo, sO thang 3 nim

1989).
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nit da tring khdi dan 6ng ban dia 1a minh
chung ro rét cho su phan biét chung tdc.

2. Binh ding hén nhin vé gioi: tu
phong trio nit quyén dén cic cudc van
dong binh quyén cho cong dong LGBTQ

Khéi niém “binh ding hoén nhan” thai ky
hau thudc dia & Pai Loan 1a su ké thira cac y
niém cap tién, dong thoi 1a su hoi nhap véi
cac gia tr1 dan chu, nhan quyén duong dai,
dac biét 1a anh hudng siu sic ctia phong trao
nit quyén thé gidi tir nhitng ndm 1960. Sau
thoi ky thiét quan luat, cac phong trao van
dong cho xa hoi dan chd, nhan quyén phat
trién manh mé & dao Pai Loan tr nhitng nam
1990, ndi bat trong s6 d6 1a phong trao nit
quyén véi nhitng yéu cau cai cach hién phap
vé dia vi cua nir gidi. “Binh ding hon nhan”
tr khai niém binh dang lién sdc téc da
chuyén minh thanh bink dang vé gidi (gioi
nam va giéi nir). V6i nhitng lan cai cach
phap ludt hon nhan va gia dinh, luit phap
dan trung l4p héa dia vi phap ly cta nguoi
vo va ngudi chong theo huéng binh ding vai
trd vé quyén loi, nghia vu. Tu diay, mé
duong cho khai niém binh ding hén nhén
vOi y nghia binh ding vé quan hé phap luat
hon nhan dj tinh va dong tinh theo céch hiéu
hién nay.

2.1. Anh hwong ciaa phong trao nir
quyén Dai Loan doi vi khdi ni¢m phdp ly
vé “binh ding hon nhin”

Vio nam 1994, Toa bao hién (hay con goi
la Tu phap vién) cia Dai Loan d3 ra phan
quyét xét lai Hién phap lién quan dén
nguyén tic “binh ding giéi” dau tién trong
lich stt, 44t nén moéng cho “binh ding hén
nhan” trén co s& binh quyén nam - nit. Phan
quyét nay duogc goi 1a Dién giai s6 365 cua
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Tu phap vién, vo1 n1 dung vé tinh hop hién
cua cac quy dinh trong B luat Déan su Dai
Loan vé quyén nudi con ctia cha me. Cu the,
Piéu 1089 cua Bo luat Dan su Pai Loan trao
cho ngudi cha quyén quyét dinh cudi cing
trong cac tinh huéng ma ngudi cha va ngudi
me bat déng y kién khi thuc hién céac quyén
ctia cha me ddi vdi con cia ho. Toa bao hién
sau khi xem xét lai cac nguyén tic hién dinh
da két luan ring: “Mot phin cia diéu khoan
nay khong phu hop véi Piéu 7 cua Hién
phap vé dam bao su binh ding giira nam va
nit, cling nhu Piéu 9 Khoan 5 céac diéu
khoan bd sung cua Hién phap vé loai bo sur
phan biét dbi xir vé gigi”'®. Toa dd yéu cau
stra d6i quy dinh cia B luit dan su hodc no
s€ trd nén vo hi€u sau khé‘)ng qua hai nam ké
tir thoi diém Dién g1a1 s6 365 dugc ban bd'’.
Véi phan quyét néu trén, Toa bao hién
Pai Loan d3 hoa nhip vdi cudc vin dong doi
quyén binh ding hién dinh cho phu nit vao
thoi diém d6, qua viéc tuyén bo ring dic
quyén cia ngudi cha so v6i ngudi me trong
viéc nudil con, mot quy tic dan su duoc thiét
lap truée Hién phap 1947'° trén co s& gia tri
gia dinh nho gido truyén thong, 1a mot su vi
pham nguyén tic hién dinh vé binh ding
gigi'’. Bén canh d6, tir ndm 1995, cac ban du
'$ Di&n giai s6 365 cua Tu phdp vién, ban hanh nam 1994.

Xem thém tai: http://cons.judicial.gov.tw/jcc/en-us/jep
03/show‘7expno—365

' Dnen giai s0 365 cua Tu phap vién, Tldd.

Dal Loan dugc quan ly theo Hién phap Trung Hoa Din
qudc - 1a bén hién phap d3 dugc dy thao vao ndm 1947
trude khi Trung Hoa Dan quoc that bai truéc Dang Cong
san Trung Qudc & dai luc. Trén thuc té Dai Loan khéng 4p
dung hién phdp cia CHND Trung Hoa va ¢6 h¢ thong
Phap ludt riéng biét véi Dai luc).

Chen Chao-Ju, “Migrating Marriage Equality without
Feminism: Obergefell v. Hodges and the Legalization of

Same-Sex Marriage in Taiwan”, Cornell International
Law Journal, Forthcoming (2019), p. 111.
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thao vé sira ddi, bo sung phap luat hon nhéan
va gia dinh dugc soan thao bgi cac nhém nir
quyén khac nhau ma trong tdm la Quy Hoi
Phy nir Tan tri (RZFHANEEH) da huéng
téi can bang quan hé hén nhin thong qua
viéc bai bd cac diéu khoan thé hién ro dic
quyén vé giéi d6i v&i ngudi cha, nguoi
chong; ciing nhu tai dinh hinh ché d6 tai san
hén nhan dé giam bét nhitng bat lgi vé kinh
té trong hon nhan va sau khi ly hén cho phu
nit, giup ting thém 16i thoat cho nir gidi khoi
cac cudc hon nhan ap buc™.

Phong trao cai cach phap luiat hon nhan va
gia dinh theo hudng binh quyén cho nir gidi
tu thdp nién 1990 dd mé duong cho phong
trao van dong hon nhan dong tinh sau nay &
Pai Loan. Bing cach khién luat tr& nén
trung ldp vé gidi tinh, quan hé ban doi cua
cap doi dong tinh dé dang duogc dua vao khai
niém hon nhan hon va ché dinh hon nhan tir
day s& dugc phat trién theo hudng binh ding
hon?'.

2.2. Hop phdp héa hon nhin dong tinh:
dinh nghia mdi vé binh ding hon nhan
trong giai doan hién nay

Khai niém “binh ding hon nhan” & Dai
Loan hién nay dugc dat trong bbi canh véan
dong binh quyén cho nhém ngudi LGBTQ
va vi thé duoc hiéu tuong duong voi khai
niém “hop phap hdéa hon nhan dong tinh”.
Viéc dong nhit y nghia cia thuat ngir nay
chi mdi dugc ap dung tur ndm 2012 khi cudc
diéu hanh thuong nién cia ngudi dong tinh

% Chang, Doris T., Women's movements in twentieth-
century Taiwan, Urbana: University of lllinois Press
(2009).

2! Chen Chao-ju, Tldd.
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(gay pride) dugc to chirc tai Dai Bc?. Cudc
diéu hanh c6 quy mo 16n nhat chiau A nay d3
st dung “binh ding hén nhin” lam met
trong nhitng khau hiéu ky niém 10 nam hoat
dong, nhim hudng dén mot “cudc céch
mang hén nhan”?. Trong cing niam d6, nghi
viéen Yu Mei-nu, mot lanh dao noi bat cua
phong trao nir quyén Pai Loan, dong thoi
ciing 1a mot luat su nir quyén, da dé xuat lén
Lap phap vién** du thao luat vé binh ding
hon nhan theo hudng hop phap hda hon nhan
ddng tinh, théng qua viéc sira ddi, bo sung
B luat Dan su Pai Loan®.

Pén nam 2013, Lién minh thuc ddy cic
quyén d6i tac dan su Pai Loan (Taiwan
Alliance to Promote Civil Partnership
Rights- TAPCPR)*® di trinh dy thao vé “da
dang hoa sy hinh thanh nén gia dinh” bao
gf‘)m ba du luat, trong d6 c6 du luat vé binh
déng hon nhan®’. Dy thao luat vé binh ding
h6én nhin ctia TACPR con dugc biét dén voi
cai tén “Du luat Binh diang hon nhan” ciing
la mdt dé xuit vé tu chinh Bo luat Dan sy
nhu du luat cia ba Yu Mei-nu. Theo d6, du

*  Aldrovandi, Martin, “Taiwan's gays hope for a
'Marriage Revolution”, Deutsche Welle (October 29,
2012), https://www.dw.com/en/taiwans-gays-hope-for-a-
marriage-revolution/a-16340759.

2 Aldrovandl Martin, 7/dd.

** Co quan lap phap cua Dai Loan.

* Hién nay, Dai Loan ty nhan 13 nuéc Cong hoa Trung
Hoa v6i mot hé thong chinh trj va hé thong phap luat riéng

bigt vén Trung Hoa Pai luc (Cong hda nhan dan Trung
Hoa).

* TAPCPR (&M{FEHIEHBHIRAEER): mot to
chire phi chinh phu cua Pai Loan, chu truong van dong

md rdng cac quyén dan sy cho cac cip d6i dong tinh, gom
hon nhan dong tinh, quan hé d6i tic dan sy, quyén nhin
con nudi va cac quyen khéc.

?’ Hai dy luat con lai 1an lugt lién quan dén “hé thong
cong nhin doi tic dan sy’ (civil partnership system) va
“oia dinh da thanh phan” (multi-person system). Xem
thém tai https://tapcpr.org/english/about-us.
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luat cho phép hai ngudi bat ky dugc két hon,
khong phan bi€t gidi tinh, xu hudng tinh duc
hay ban dang gigi. Ngoai ra, du luit con quy
dinh diéu khoan chéng phén biét d6i xir trén
co sO gi101 tinh, xu hudng tinh duc, ban dang
giéi hay thé hién gidi dbi véi viéc nhéan con

nu6i®s.

Su gidi han dinh nghia vé binh ding hon
nhan trong 18i st dung phd bién hién hanh
da goi md cho mot dinh nghia khac ciing hep
khong kém vé su bat binh ding hon nhan,
khi n6 dugc hiéu trong bdi canh loai trir hon
nhan ddng tinh khoi ché dinh vé hén nhan.
Hé qua cua su thu hep nay chinh la viéc cac
dang thirc khac cia hoén nhan binh ding da
bi loai trir, vi du nhu su phu thudc cua nguoi
vQ, ngudi me va nhitng nguoi khac trong
quan hé hon nhan khéng con la trong tam
khi ban t¢i “bat binh ding hon nhin” nira.
Thay vao d6, “bat binh ding hon nhan” dugc
hiéu 1a khi ngudi dong tinh khong dugc
quyén xac lap quan hé hoén nhin véi nhau
nhu ngudi di tinh da va dang dugce thuc hién.

Véi viéc gigi han ting nghia cia “binh
ding hon nhan”, lich sir cai cach phap luat
hén nhan va gia dinh Pai Loan d chuyén
sang mQt hudng maéi phi truyen théng. Trong
36, “hdn nhan” tr mot ché dinh chu yéu
xoay quanh sy phu thudc cua nguoi phu nir
- thong qua céac diéu khoan vé vi tri phéap ly
cua ho (me, v, con gai), 43 chuyén d6i sang
mot ché dinh trung lap vé gidi tinh. Su
chuyén d6i nay da dugc thic diy tir giira
thap nién 1990 qua phong trdo nit quyén cai
cach phap luat tac dong lén Lap phap vién va

2 Introduction of Taiwan Alliance to Promote Civil
Partnership Rights, TAPCPR, https://tapcpr.org/english/

about-us.
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Tu phap vién (Toa bao hién)®. Khi vai trd
vg - chong trong hon nhin khdng con la van
dé tranh cdi chu yéu, diéu nay khong nhimg
thuc déy dia vi phap ly cua phu nir trong
quan hé hén nhan di tinh truyén thong, ma
con thuc day cong nhdn hon nhén d6ng tinh,
bai 1& quan hé hon nhan dong tinh khong c6
su phan biét vai trdo v - chong truyén thong.
Cu thé, néu quan diém vé vai tro, dia vi cua
cac bén trong cudc hon nhén la binh ding
véi nhau thi khai niém vo - chong (trong hon
nhan di tinh) khoéng con 1a bat budc trong
quan hé hon nhin ndé1 chung nira. Va diéu
nay md duong cho mdt khai niém vé hon
nhan rong md c6 thé ap dung cho tat ca céc
¢101 tinh con lai (LGBTQ).

3. Két luin va goi mé cho truong hop
cua Viet Nam

Ban than khai niém binh ddng hon nhdn
ludn 1a vin dé ndi com du & bat ky giai doan
nao cta tién trinh lich sir. Theo su phat trién
khong ngirng clia xd hdi, toan cau hoa va cac
thé ché hudng tdi cic quyén con ngudi co
ban, khai niém binh ding hon nhin dan
chuyén minh sang c4c dang thirc khac nhau
phi hop véi nhu cdu cia cic nhom cong
dong can dén né. Riéng truong hop cia Dai
Loan, c6 mot su trung hop thi vi ma chinh
sach binh ding hon nhan (lién sic toc) thoi
thudc dia va chinh sach binh ding hon nhan
(lién gi161 tinh cho nhém LGBTQ) hién hanh
gip nhau, d6 chinh 1a muc tiéu, chién lugc
dinh danh quéc gia. Néu & nhitng nim dau
ciia thé ky trudc, ngudi Nhat quyét dinh ban
bo chinh sach binh ding hon nhan dé khing
dinh mot dé quoc Nhat khdc biét va cap tién

* Chen Chao-ju, Tldd, p. 110.
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