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Ttong hftiiSng luat hinh vin nfii chung, ngiy 31/10/2012), Nghi quygt sd 

van bin quy phgm phip luit l i ngudn 03/20I5/NQ-HDTP ngiy 28/10/2015 cfla 
vfi cflng quan trpng. Tuy nliien, tmfic Hfli ddng Tham phin TANDTC, Nghi quygt 

suvin dpng cfla eic quan hf xi hpi, ttufic su so 04/2019/NQ-HDTP ngay 18/6/2019 cfla 
bign chflyin khfing ngung cfla cic liifn tapng Hfli ddng Tham phin TANDTC. 
kinh te - chinh tii - van hda, cie vin bin quy Theo Nghi quygt so 04/2019/NQ-HDTP 
pham phip luit khdng Uii "dudi tiieo" di eua Hdi dong Tham phin TANDTC vi quy 
diiu ehinh tit ca eic mat ttong doi sdng. Do trinh lua chpn, cfing bd vi ip dung an If, 
vay, viee ip dung eic ngudn phap luat khic nguyen tic vifn dan in le li "Bio dim nhung 
ttong xet xfl li vfi cung cin tiiiit. Mfit trong vu viec co tinh hufing phip ly tuong tu till 
nhung ngufin quan ttong cfla phap luit cie Phii dttoc giii quygt nhu nhau". Nhuvay, de 
nuficttgnfliggioiliinlg xic dinh diu a taih huong tuong tu co tiie 

Tai Viet Nam, vai ttfi cfla loai nguon niy ^P "^""L H' ' ^ ^ u o n g ttrong tp nhung 
' • " ' • , ' ,.,- •_ t , •' khfing thi ap dung thi vai tto cua tham phan 

dupc tiii hien trong nhigu van ban quy i ^ ^ g ^ j ^ ^ ^ trong. 
pham phip luit, nhu: De an Phat ttien an le 
cfla Toa an nhin din tfii cao (TANDTC) (ban 
hinh ttieo Quyit dinh sd 74/QD-TANDTC * Tru&ng Dai hpc Hong Diic 
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1. Ntfl dung phip luat vi in If 4 Vift Nam 
hifn nay 

An le la nhimg lip luin, phin quyit ttong 
bin in, quyit dinh da ed hieu luc phap luit 
cfla Toa in vi mpt vu vifc cu the dupe Hpi 
ddng Tham phin T/\NDTC lua chpn vi dupc 
Chanh an TANDTC cdng bd la in If di cic 
tda an nghign ciiu, ip dung trong xet xfl. So 
voi nhiiu nuoc trenthigifii,inlfoViftNam 
dupc thfla nhin tuong dfii mufin. Tu nam 
2014, sau khi Luit Tdchic Tda in dugc ban 
hinh, in le moi dupe chinh thflc thira nhin 
nhu mfit loai ngudn phip luit. 

Thfl tu ip dung cfla in If ttong cic loai 
ngudn cfla hf thdng phip luit Vift Nam dupe 
quy dinh tgi Dieu6BdiuatDansunam2015: 

"I. Trufing hgp phat sinh quan he thufic 
phgm vi digu chuih cfla phip lugt din su mi 
cac bgn khfing efi thfia thuin, phip luit 
khfing cfi quy dinh vi khfing cfi tap quin 
duge ip dung thi ip dung quy dinh cfla phip 
luit dieu chuih quan hf din su tuong tir. 

2. Tmdng hpp khdng thi ap dung taong 
tu phip lugt theo quy dinh tgi khoin I Dieu 
niy thi ip dung cic nguygn tic eo bin cfla 
phip luit din su quy dinh tgi Digu 3 cfla Bp 
iugt niy, in If, le cflng bing". 

Viec vifn din in If di giii quygt cae tinh 
hufing phip ly tirong tu di dupc hufing dan 
tai Nghi quyit sfi 03/20I5/NQ-HDTP vi sau 
dfi la Nghi quygt sfi 04/2019/NQ-HDTP cfla 
Hpi ddng Uiim phin TANDTC. Cu tiig, tgi 
Nghi quygt sd 03/2015/NQ-HDTP quy dinh, 
nguyen tic vien dan in If li: bio dam nhflng 
vu vifc ed tinh Ugt, su kifn phip ly gifing 
nhau phai dupc giai quygt nhu nhau: 

- Sfi in le, sfi ban in, quygt dinh cfla Tfia 
in cfi chfla dtmg an If, Unh chit, tinh tiet vu 
viec taong tu dupc ngu ttong in If vi Unh 
chat, tinh tigt vu vifc dang dupe giii quygt, 
vin di phip ly trong in If (npi dung khii 
quit cfla in le) phii dupe vien din, phan Uch 
ttong phin "Nhin dinh cfla Tda in". 

- Tuy timg tnrong hpp cu thi cd tbi trich 

din nguygn van nhiing nfii dung hat nhan cua 
in If di lam rd quan diem cua Tda in ttong 
viee xet xfl, giai quygt cic vu viee tuong tvr. 

Dgn Nghi quygt sd 04/2019/NQ-HDTP, 
nguyfn tic vien din in If da dupe Uiay ddi 
thinh: bio dam nhftng vu vifc cfi Unh 
hufing phap ly tuong tu Uii phai dugc giai 
quyit nhu nhau: 

- Sd, ten in If, tinh hudng phip ly, giii 
phap phip Iy ttong an If va tinh budng phip 
iy cfla vu viec dang dupc giii quygt phil dupc 
vien dan, phin Uch ttong phan "Nhgn dinh 
cfla Tfia an". 

- Tfly tflng trufing hgpcuthicfithi tiich 
din toin bp hoic mflt phin nfli dung cfla in 
If di lim rfl quan diim cfla Tfla in ttong vifc 
xet xfl, giii quyit vu vifc tirong tu. 

Ngu nhu o Nghi quygt stf 03/2015/NQ-
HDTP, thim phin ap dung in If mflt cich 
cling nhic: "tinh tiit, su kien phip ly gifing 
nhau phai dugc giii quygt niiu nhau" thi 
sang dgn Nghi quygt sS 04/2019/NQ-HDTP, 
vifc ip dung in If trfi nfn linh boat hon: 
"tinh iiuSng phip ly tuong tu thi phil dupc 
giai quygt nhu nhau". Svt linh boat cfla vin 
bin hufing dan moi di ning eao vai ttfi cua 
thim phiii ttong vifc giai quygt eie tinh tiit 
tuong tu (efi dupc coi li tuong tp hay khfing 
phin Ifin phu thupc vao y cbi cfla thim 
phin). Do dfi, phip lugt di mfi rfing hon vai 
tro cfla tham phin ttong vifc ip dpng in If. 

2. Thyc Uin xiy dvmg. ip dvmg in If ft 
Vift Nam h i ^ nay 

a. Thpc trang xiy dpng in Ip cia thim 
phin vi Tda in 

Trong Uch sfl lip phap vi hinh phip, in 
If khfing phii bao gio cflng cfi vai ttfi quan 
trpng, thim chi fi mflt so nin vin minh phit 
trign, in le eung chi gift mflt vi tri khigm tdn 
do su phit trign lin it cfla cie ngufin phip 
luit khie, ttong dfi die bift li su tdn tgi cfla 
vin bin quy phgm phap luit. 6 Vift Nam, 
vifc xiy dvmg in If chfl ygu dupc xem nhu 
mflt ngufin di giii thich luit. 
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Tmh dgn ngiy 25/02/2020, tai Viet Nam 
da cd 37 in Ie dupc cdng bS, ap dung. Theo 
dd, nim 2016, cd 10 in le dupe Hdi ddng 
tiiim phin TANDTC thdng qua vi cfing btf 
(tgi Quygt dfnb sd 220/QD-CA ngiy 
06/4/2016 vi (Juygt dinh stf 698/QD-CA 
ngiy I7/I0/20I6); nam 2017, cd 6 in le dupc 
ditfng qua (tai Quygt djnh stf 299/QD-CA 
ngiy 28/12/2017); nim 2018, cfi 10 in If 
dupc tiifing qua (tgi Quygt dinh stf 269/QD-
CA ngiy 06/11/2018); nim 2019, cfi 3 in If 
dupe thfing qua (tai Quygt dinh stf 293/QD-
CA ngay 09/9/2019) vi gin diy nhat, ngiy 
25/02/2020, tgi Quygt dinh stf 50/QD-CA, 
TANDTC da cdng bd thf m 8 in If mdi se ip 
dung ttong xdt xfl tangay 15/4/2020. 

ft. Thpc trang ap dung ip le cua tham 
phan vi tda in 

Theo sd lifu thtfng kg, tu ngay 
0I/IO/20I8 - 30/9/2019, cie toa in di Uip ly 
625.979 vu viec, trong dfi giii quygt dupc 
500.361 vu vifc (dat ty If 80%); so voi nim 
2018, sd vu vifc di thu ly ting 69.141 vu 
(bing 12,4%), d i giii quygt ting 58.808 vu 
(bing 13,3%); so vu vifc cdn lgi hiu hit 
ttong thfii hgn giii quygt theo quy djnh cfla 
phip Iugt. 

Nim 2019, TANDTC di tign hinh so kgt 
3 nim thuc hifn nhifm vu phit trign in If; 
ban hinh Nghi quygt sS 04/2019/NQ-HDTP 
ngiy I8/6/20I9 thay thg Nghi quygt sd 
03/2015/NQ-HDTP ngiy 28/10/2015 cfla 
Hdi ddng Thim phin TANDTC vi qny ttinh 
Ivra chpn, cfing bS vi ip dung in If. Tfnh din 
ngiy 30/9/2019, cd 509 bin in, quygt dinh 
cua eic Tfia in da vien din, ip dung in If'. 
Nhu viy, efi thg thiy, du in If vi vai ttfi cfla 
in If dang din dupc cfing nhin nhung sd 
lupng eic bin in ap dung in If ehl chiim 
mdt con sd rat nho ttong tdng sd cic vu in 
dupc xet xfl hing nam. Tdng stf vu duge vifn 
din in If chi chigm 0,1% tdng stf vu in di 
dupc giii quygt nim 20191 

Bgn cgnh dfi, dfl sfi lugng in If khdng 
nhiiu, nhung viee ip dung eung dgng gap 
phii mdt sfi kiifi khin. Ching hgn, ttong mpt 
vu in "Tranh chap dfii lgi tii sin" do Tfia in 
nhin din thinh phd Can Tha giai quygt: ndi 
dung vu vifc nay cfi tmh Uit co bin tuong tu 
vfii An If sd 02/20I6/AL li nguoi Vift kiiu 
nhd ngudi Viet Nam dflng ten mua tii sin. 
Tuy nhifn, tgi Ban in sd 20/20I7/DS-PT 
ngiy 24/02/2017, Tda in nhan din thinh 
phd Cin Tho da khfing ip dung in lg sfi 
02/20I6/AL. Ly do khfing ip dung in If dupc 
thg hifn rfi ttong phin lap luan cfla ban in 
nay la cfi su khae bift ve tinh Uit: ttong An If 
sd 02/20I6/AL efi tinh tigt li nguoi Vift kiiu 
"true Ugp" giao dich vfii nguoi bin tii sin 
(dit), cfin vu vifc Tfia in nhin din thanh 
phd Cin Tho giai quygt cd tinh tigt ngufii Viet 
kiiu "khfing true Ugp" giao dich mi dua tiin 
cho ngufii dung ten hp giao dieh. 

Ngupe lai, trong Bin in stf 208/2017/ DS 
- PT cfla Tfla in nhan din cip cao tgi TP. Hd 
Chi Minh ngiy 29/8/2017, mac dfl cflng cd 
tinh tiit nguoi Vift kiiu "khdng true tiep" 
gigo dich mi dua tiin cho nguoi dflng ten hp 
giao dich nhung Tda nay vin ip dung An If 
stf 02/2016/AL, theo do yeu ciu ngufii dimg 
tf n hp phai tta nha lgi cho ngiroi Vift kiiu. 

Nhu viy, vifc quyit dmh mpt tinh hutfng 
phip ly cd tuong tu hay khdng phu thupc vio 
y clii chfl qflan cfla tham piiin. Dua vio 
nhftng lip luin cfla minh, tham phin ed thi 
ip dvmg hoic khdng ap dung an if. Dieu niy 
cflng dang gay khfi khin cho su quin ly cfla 
Tda in. 

c. Dinb gii chung ve vai trd cua tham 
phin trong viec xiy dung va ip dung in le 

Mac dfl di dgt dupc nhftng kit qui dang 
ki, song vifc ip dung in If vin li mpt linh 
vuc cdn rit mfii me ttong qui trinh thvtc thi 
phip luit cfla tham phin cung nhu ttong doi 
stfng phap ly o Viet Nam. Chiing ta chua ed 
nhiiu kinii nghifm thitc t i vi ip dung in If 
ma chfl ygu li tham khio kinh nghifm mflt 
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so nuoc tten thg gifii de lua chpn huflng di 
phu hgp vdl tinh hinh thuc te cfla Viet Nam. 
Xet mpt cich khach quan, nhflng kgt qua dgt 
dupc vin chua thg hifn hgt vai ttd cfla in If 
li nguon bd trg trong hf thdng ngudn luit 
nfii chung vi nhflng cd gang ttong viec ip 
dung phip luit cfla tham phan ndi rigng. 
Nhflng khfi khin, vuong mac dupc the hifn 
o nhieu khia canh nhu sau: 

Thanhat, pbap luit dang di eao vai ttfi 
cua thim phin bing each quy dinh: "Tmong 
hgp vu viec efi tinh hudng phip ly taong tu 
nhung Tfia in khfing ap dung in If thi phii 
neu rfi ly do ttong ban in, quygt dinh cfla 
Tfia in". Nhu vay, chi cin bing y ehi chu 
quan cfla tham phin li vu in cfi thi dugc xet 
xfl khic vfii eicii giai quygt ttong in If vi khi 
xet xfl khac vfii an If, tiiam phin chi can dua 
ra ly do ttong bin in. 

Thahai, cic tham phin ehua dupc tip 
huin trang hi cac ky nang xic dinh tinii 
hudng phip ly cd Unh chit tuong tu trong 
hoat dgng ip dung in If. Diiu niy dan den 
tinii trang cflng mflt tmh Ugt nhung cie tfia 
an ip dung in If cfi quan digm khac nhau. 
Thuc tg xet xfl cho thay, Tfla in niy cfi thi 
eho ring dd la tinh Ugt co ban nhtmg Tfia in 
khic lai khfing cho ring dfi li tinh tigt cabin. 
Chinh ta vifc chua xic dinh rd eic ky nang 
xic dinh tinh hufing phip ly tuong tu dan 
dgn thim phan cfi niiieu cich hiiu khic 
nhau, lim anh huong den vifc xfl ly vu in. 

Tha ba, phip luit quy dinh thai diim cfi 
hieu luc ciia in le ed tiii dan tfii Unh trgng 
bit binh dang, nguyfn tic tuong tu se hi giin 
doan do ip dung hieu lue thai gian cfla in If. 
Theo quy dinh eua Ngiii quygt sd 04/2019/ 
NQ-HDTP thi thai (Uim cd hifu Ivrc cfla in If 
li sau 30 ngiy ki ta ngay cflng bo hoac dupe 
ghi trong quygt dinh cflng bd in If cfla 
Chanh in TANDTC chfl khflng dua vio ngiy 
ban hanh bin an, quyit dinh. Mac du bin 
in, quyit dinh cfi chiia giai phip phip ly mfii 
(chpn lim Dvr titiao in le) di cfing btf theo 
quy dinh cfla Nghi quygt sd 03/20I7/NQ-

HDTP ngay 16/3/2017 cfla Hgi ddng thitn 
phin TANDTC nhung mrdc ngiy cfing bo, 
di xac dinh hieu te cfla an If thi eac tfia in 
khong dupc phep ip dung ttong eic trufing 
hgp taong tu. Nhu vay, nguyen tic tuong tir 
niiim bao dam su cfing bing hi giin doan 
bfii su in dinh thoi diim cd hieu hfC in If cfla 
TANDTC. Chang ban, ei hai vu viec diu cfi 
tinh tigt tuong W vdi in le nhung vu vifc A 
xay ra trade mpt ngay so vfli thfli diim cfi 
hifu luc cfla in If thi Tfla in khflng ip dung 
in If nhung vu vif c B xiy ra sau mpt ngiy so 
vfii vu vifc A lii Toa in ip dung in If. Diiu 
nay khdng nhiing khfing thue hien dupc 
nguyen tic cfing bing mi cfin din din tinh 
ttang cfing ly bi tri hoan. 

3. Di xuit nhim ning cao vai trfl eiia thim 
phin tinng vlfe xiy dvmg va ip dung in If 

Mpt la, Se nang cao vai ttfi cfla thim 
phin ttong viee xay dvmg in If, TANDTC cin 
ting cuong hogt dfing binh luin cic bin in. 
Trgn CO so di xuit cfla eic tfia in, TANDTC 
cfi thi td chue eic hfli nghi tham vin y kign 
cua Hpi dong ta vin in If vol su tham gia cua 
dgi difn cie co quan cfl Ugn quan vi cic nha 
khoa hpc efi nhiiu kinh nghiem thuc tiin 
cflng nhu uy Un nghg nghifp di Hfli ddng 
Tham phin xem xgt, phit triin thinh in If. 

Di tao thuin lpi cho cie tham phin ttong 
qui trinh nghifn cflu, ip dung in If vio thitc 
tiin xet xu, TANDTC can phtfi hpp voi cic 
chuygn gia phip ly vi nhfing ngufli cfi nhiiu 
kinh nghiem ttong cfing tic xet xu tign hinh 
binh luan ddi vfii cic in le di ban hinh, cac 
ban an la du thao in lg; ddng thoi, bign tgp 
vi xuat bin cie cudn tii Uf u vi in le vi bitiii 
luin in If, cap phit toi tat ca tham phin 
ttong toin he thtfng. Viec xem xgt, cdng bfi 
cic quan diim, lip luin cfla eic chuygn gia 
phip ly diu nganh ttong hogt dpng binh 
luin in If se gdp phan giup hogt dflng bmh 
luan in ttfi nfn sfli ndi hon, tgo rg gfie nhin 
da chiiu, cfi y nghia vi mat khoa hpe vi ly 
luin cho cfing tic nghifn citu vi xay dung in 
le sau nay. 
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Hai li, can efi giii phap hgn chg su chu 
quan cfla tham phin trong ap dung in If. 
Han chg su chfl quan cfla thim phin ttong 
viee xic dinh difl se li tinh hutfng phip ly 
tuong ttt, diu li tinh hutfng khfing Wong tu 
di trinh su tfly y cfla tham phin. Viec hgn 
chg niy cfi thi dflpc thuc hifn thfing qua cie 
cuflc hpp hing nim cua T/WDTC, de xem 
xet eic trafing hpp khflng ip dung in If cfi 
phfl hpp hay khfing. 

Ba la, TANDTC can rihanh chfing ma cic 
khfia dio tgo, bfii duong ky ning cho cic 
thim phin trong vifc xic dinh tinh tigt 
tuong tvt. Vi vin de niy, Viet Ngm cfi thi 
tham khio kinh nghifm tu cic nufic cfi hf 
thdng phip luit Common Lgw (cic nude cd 
hf thfing phip lugt thuflc hf thdng Common 
Law thfla nhin in If nhu ngudn luit chitih 
thdng, tflc li thfla nhgn hpc thuygt tien If 
phip). Thuc chit, xic dinh Unh tigt tuong tu 
cung chinh li vif c xic dinh phgm vi cflg quy 
tic in If (ygu tfi bit bupc cflg in If). Diy 
chinh la cfing vifc khfi khin vi phiic tgp nhat 
cfla cic thim phin fi cic nufic cfi hf thing 
phip luit Common Law trong hogt dflng ip 
dung in If boi le phgm vi hay mfle dp khii 
quit cfla quy tic in If nhu tbi nio li do cac 
Tfia in sau xic dinh chfl khfing phii do Tfia 
an ban hinh bin in, quygt djnb xac dinh. 

Ngoii ra, viec tip huin cho toin bp thim 
phin vi nhin difn in If cflng li diiu cin 
thiit. Mpt in If dugc cfing bfi chfla dvmg 
nhiiu thinh phan, trong dd cfi nhiing yiu ttf 
cfi gii til tham khio nhu "Tfl khfia cfla in If", 
"Qfly dinh Ufn quan din in If", "Khii quit 
nfii dung in le" vi cic thinh ttf khic trong 
npi dtmg in le. Tuy nhifn, cd nhimg ygu ttf 
td ring mang tinh bit budc. Ygu td niy 
khong nim fi phan "Khii quit nfli dung in 
If" mi fi "Npi dung in If". Trfn thuc tg khi 
vifn din in If, nhiiu Tfla in vin nham lin 
phin "Nfli dung in If" vi phan "Khii quit 
nfli dung an If". "Khii quit nfli dung in If" 
ehi cfi gii tti tham khio do Ban bifn soan in 
If dua vio giflp ngufii dpc di hiiu in If di ip 

dung vio nhflng hoin cinh tuong tu nhu 
hoin cinh da tao thinh in lg chfl khfing cfi 
gia tti bit bupc. "Npi dung an If" mdi li 
phan cfi chita dvmg day dfl tinh tigt, su kifn 
phip ly vi hufing giai quyet, cfi gii tti bit 
bupc ddi vdi chu thi ip dung in le. Vifc 
nhin difn yiu td nio Ii bit bupc, co bin va 
yiu td nio cfi tinh chit tham khio vin la van 
di giy nhiiu khfi khan khi ip dung in If vao 
thue tiin xet xfl. 

Bdn la, di thuin lpi cho vifc ap dung in 
If, vifc xiy dvmg in lg nfn dupc phin chia 
thinh timg ming, eic vu in cung mflt 
chuyfn nginh can dupc tip hop thinh cac 
muc rieng. Hien nay, chung ta mfii chi efi 37 
in If cfi hifu luc, sd lupng in If cfin it nen 
vifc tigp can cua eac tham phin con don 
gian. Tuy nhien, ttong taong lai, khi sd lugng 
in If dugc tayin chpn nhiiu, ngu khdng 
phin chia thinh cic linh vuc rif ng thi se rit 
khfi khan ttong vif c lira chpn, nghifn cflu vi 
ip dung an If cfla tham phin. 

Nhu viy, thim phin li nguoi cfi vi tri 
tnmg tam ttong qui trinh xet xfl cac vu in so 
vfii liiifmg nguoi tign hinh to tung khac. Hp 
ddng tbiii li nhftng nguoi xay dimg vi ap 
dung in If. Khflng nhirng thg, vi tti cfla tham 
phin cfin thi hifn Ii ngufii bao dam su cfing 
bing thflng qua hogt dpng xet xfl. Do dfi, can 
thuc hifn cic bien phip phfl hpp di tham 
phan thue su phit huy dugc vai ttfl cfla minh 
ttong viec xiy dtmg vi ip dung in If o Vift 
Nam hifn nayD 
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1. Trien khai in li vao cdng tic xet xi cia Tda 

in Viet NamlDe tai nghien cuu khoa hpc cip bo 
ciia Toa an nhan dan tdi cao, 2011. 

2. Bio cio saket 03 nim ±uc Men cdng tac 
phat then in le cua Tda an nhin din tdi cao, 2018. 

3. Bd luit Din sunim 2015. 
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