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QUYDINH TRACH NHIEM GIAI TRINH 
DOI VOil HOAT DONG TIEP THUY KIEN GOP Y 
XAY DUNG VAN BAN QUY PHAM PHAP LUAT 

TRAN THI HirONG HUE* 

Tbpcbiin tdt trich nhiim giii ttinh tmng boat d0ng tiip tbu ykiin gdp jrxay dpng dp thio 
vin bin quy pham phip lii$t cd y nghfa vd cing quan tipng, bdi ̂ up t^o sp ddng thuin xi 
hdi vi li tiin dibio dim tinb kM tbi cia da thio vin bin quy pham phip luit Mie du diy 
li boat ddngdp thiit nbung tbifc tiiai chaad quy dhih cp thivin0i dung niy. Vi v$y, bii 
viit tip trung n^in ciu vi sa dn thiit quy djnh trich nhiim giii trinh trong boat d0ng 
tiip thu fkiin gdp ^xiy dang vin bin quy pham phip luit, ddng thdi, dua ra mdtsdkiin 
ngh) ning cao trich nhiim niy, gidp ting cudng biiu lpc, biiu qui cia boat ddng xiy dpng 
vin bin quy pbam phip luit 
Tikbda: Trach nbiem giai trinb; gdp y; xiy dung van ban quy pham phap luat. 
Holding accountability in sohdting comments in the development of draft le^nonnative 
documents is extremely signiScant because it helps build social consensus and ensures 
feasibltityofdraftlegalnormatiyedocuments.InspiteofitssigniScance,nospeciScregulations 
exist to govern it Therefore, tbe artide smdies tbe necessity of a regulation on accountability 
in sohdting comments in tbe development of legal normative documents and makes some 
recommendations to enhance ibis accoimtabihtytoimpmve effectiveness oftiiedevdopment 
of legal normative documents. 
Key words: Accountability; comments; development of legal normative documents. 
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1. Trich nhigm giii tiinh ttong boat dfing Diy li mgt hoat dgng di duge luit hfia va 
tilp thu y kiln gdp ̂  xiy dvmg vin bin quy ngiy cing duge bd sung, boan tMgn. Cu till, 
pham phip lu^t nlu ttong LuatBan hanh VBQPPL nim 1996 

Tigp tiiu y kign gdp y xay dung vin ban mdi cM de cap dgn vige ca quan, td chuc, ca 
quy pham phap luat (VBQPPL) eua d c td "hin cd quygn tiiam gia gdp y kign xiy dgng 
chuc, ca nhin ed lign quan ttong qui ttinh VBQPPL vi co quan soan ttiio phii tao dilu 
xay dung VBQPPL la mdt cdng doan rit quan kign dl co quan, td chuc, ei nhin tiiam gia 
ttpng ttong quy trinh xiy dung VBQPPL nhim 
bap dim chit lugng cua loai van bin niy. * ThS, Hpc vien Hdnh chinh Quoc gia 
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gdp ̂  kiln va phii tip hgp, nghign cuu, tigp 
thu y kign gdp y, cMtih ly vi bio cio ca quan 
cd tiiam quyln (Dilu 3, Dilu 39) thi Luat sua 
ddi, bo sung mdt sd dilu cia Luat Ban hinh 
VBQPPL nim 2002 da bd sung tiigm nMgm 
vg "td chiic liy y kien dfii tugng trgc tigp 
chiu sg tic dfing cia vin ban" va trich 
nhigm "nghien cthi tigp thu y kign gfip y" 
(Diiu 3). Luat Ban hanh VBQPPL nam 2008 
tilp tue bd sung thim quy dinh eg thi vl 
cich thic td ehue hoat ddng liy y kiln gdp 
y, nhu vige phai ngu nhitng vin dg d n xin y 
kiln, xie dinh cg thi dfa cM tilp nhan y kien; 
ding tii toin vin du thao ttgn Trang thdng 
tin diln t i cia Chinh phi hoic cia co quan, 
tfi chuc chi tti soan thio ttong thdi gian it 
nhit li 60 ngay..., dong thdi eung quy dinh 
rfi cic hinh thftc lay y kiln: lay y kiln trgc 
tilp, gii dg thio dl gfip y, td chue hgi thio, 
thfing qua Trang thfing Un dign ti... Va Un 
diu tign, "trach nhigm" cia ea quan soan 
thio ddi vdi vige tigp thu y kign dugc Luat de 
cap dgn: "Co quan, td chuc cbi tri soan thio 
ed trich nhilm tdng hgp, nghfgn ciiu, tilp 
fliu cac y kien gdp y" (Dilu 35). 

Gin day nhat, luat Ban hanb VBQPPL 
nam 2015 da lam siu sic him ehe dinb tilp 
thu y kien gop y xiy dtmg VBQPPL bing mpt 
loat eic quy dinh nhu, bd sung nguygn tie: 
"Bio dim cfing khai, dan ehi trong vige tigp 
nhin, phin hdi y kign, kign nghi cia d 
nhan, co quan, td chiic ttong qui trinh xay 
dgng, ban hinh vin bin quy pham phip 
luit" (Dilu 5). Dae bigt, ISn diu tign Luat 
niy s i dung thuat ngii "giai trinh": "Co 
quan, td chiie, dai bleu Qufie hdi lap de nghi 
xiy dgng luit, phip lgnh ed trich nhilm... 
tdng hgp, ngMgn clhi, giii trinb cae y kiln 
gdp y, dang tai bio cio giii trinh, tigp thu 
ttgn cfing thdng tin dien ti..." (Dieu 36). 

Nhuviy,vigcchg dinh liy ̂  kign gdp y vi 
tigp thu y Idin gdp y xiy dgng VBQPPL ngay 
cing hoan thien da thg Mgn rd co quan nha 
nude ngiy cing coi ttpng vin dl nay ttpng 

mgc tiiu ning cap chit lupng boat dfing xiy 
dgng VBQPPL. Tuy nMgn, thge tg eho tiiiy, 
chat lugng boat dfing liy y kiln gdp y xiy 
dung VBQPPL vin chua dip iing duge k^ 
vpng dat ra. Nguyen nhin bdi Men qua boat 
ddng lay y kign gdp y kign xiy dung VBQPPL 
phg thufic vio rat nMlu ylu tfi, nhu ttinh tg, 
tbi tgc thge biln hoat dpng gfip y kiln cfin 
phuc tap, ehua tao dilu kign thuin lgi cho 
ngudi din thuc Men; ngudi din chua efi van 
hda tham gia npi dung nay; eac td chuc xi 
hfii chua di manh dg phin inh tigng ndi cia 
cdng ddng... Nguygn nhin ehinh d diy li do 
thigu quy dinh trich nhiem giii trinh 
(TNGT) ddi vdi hoat dfing ngu ttgn. 

Vg bin chit, TNGT li mdt gii tri, ddng 
thdi la mdt nguyen tie cda quan tri nhi nude 
mi md binh Quan tri tdt (Good Governance) 
dg eao, bdi tie dfing eua nfi den higu qua 
quan ly nha nude. Do viy, vige quy dinh 
TNGT ddi vdi vin dg tigp thu y kien xiy dgng 
VBQPPL efi y nghia rat quan trpng nhim 
ning cap hieu qui cua boat dpng dd. Tuy 
nhien, till nio la TNGT ddi vdi boat dfing 
tilp tiiu y kiln xay dgng VBQPPL? 6 diy, 
TNGT efi don thuan li viec cfing khai tilp 
thu y kiln vi giai thich vige tigp thu y kign 
eho cac dfii mgng gdp y nhu Luat Ban hinh 
VBQPPL nam 2015 da quy dinh hay cdn li 
nhiing ttich nhilm khie niia? 

Theo Nghi dinh so 90/2013/ND-CP ngay 
08/8/2013 eia (ihinh phi ve TNGT cia cac 
CO quan nha nude trong vige thue hign 
nhiem vg, quyen ban ducie giao va Thfing tu 
sfi 02/2014/TT-TTCP ngiy 29/4/2014 eia 
Thanh tra Chinh phi quy dinh ehi tilt, 
hudng dan thi hinh mfit sfi dieu eua Nghi 
dinh so 90/2013/ND-CP till npi ham cia 
khai nigm giai trinh duge Mlu: "Giai trinh la 
vige CO quan nhi nufic cung d p , giii thich, 
lim Id cic thdng tin vl thge Men nhigm vg, 
quygn ban dugc giao vi ttach nhigm eua 
minh ttong vige thgc Mgn nMgm vu, quyen 
han dd". Tuy nhign, khii nilm niy dudng 
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nhu chua bao quit dugc toan bd ndi him 
eua khii mem TNGT vi eich giii tM'ch 
"dudng nhu nghieng vl "giii ttinh" ban la 
"trich nhigm" ̂  

Thep tir dien Cambridge dinh nghia: 
"Trich nhiem giai trinh li vige chiu ttach 
nhigm cho nhiing gi minh lim vi ed the dua 
ra mfit ly do thda ding eho vige minh lam 
hoac kit qui cd the xiy ra". Hoic: "Trich 
nMgm giai trinh cung ed nghia la ed thi dua 
ra l(ii giai thich hoac bign minh vi chip nhan 
trich nhigm dfii vdi cae sg kign hoac giao 
dieh vi cho eac hinh ddng cia ehinh minh 
hgn quan dgn cic su kien hoac giao dich 
niy"^. Mfit cich giii thich khic xuat phit tii 
thuat ngii "accountability" ("accountabiUty" 
CO thi dugc higu la tdng hpp cia: trich 
nMgm (responsibility), khi nang biln minh 
(answerability) vi ngMa vg phip ly (Uability), 
tic li khfing chi bao gfim nhitng viee phii 
lam, mi eon bao gfim vige dting ra nhan vi 
chiu ttach nhiem vg kgt qua thgc hign nhiing 
viec do. 

Nhu vay, mac d i eo cie dinh nghia khie 
nhau vl TNGT, nhung theo nghia ehung 
nhat thi TNGT cin hiiu day d i bao gdm 3 
nhdm trich nhigm eg thg: mpt la, ttach 
nhiem cung d p thdng tin diy d i vi chmh 
xac vl qui tiinh thuc hign nhigm vu dugc 
giao; hai la, tiich nhigm bao cio, giii thich, 
chung minh ve kgt qui thue Men nhigm vg 
duge giao; ba la trich nhigm doi vdi kit qui 
thue hign nhiem vg (bao gom khi nang ganh 
chiu tiich nhiem phip ly khi dg xay ra hau 
qui xau)... 

Trgn CO sd dfi, d n Mlu TNGT trong boat 
dpng tiep thu y kiln gdp y xiy dgng VBQPPL 
li viec CO quan soan thao phii cd trach 
nhigm: (1) Cfing khai cung cap thfing tm vl 
vige tiep thu y kign gfip y xay dgng VBQPPL. 
(2) Giii thich, bign minh, nlu rd ly do cia 
vige tiep thu hoac khdng Ugp thu y kign gdp 
y xiy dung VBQPPL. (3) Chiu trich nMgm vl 

bau qui xiy ra (nlu cd) doi vdi viec tilp tiiu 
hoac khdng tilp tiiu y kien gdp y xiy dgng 
VBQPPL 

2. Sv d n thilt phii quy dfnh trich nMgm 
giii tiinh ttong vige tilp tiiu f kiln gfip y xiy 
dipig vin bin quy pham phip luat 

Tu nhimg phin tich ngu ttgn, cd thi tiiiy, 
can quy dinh eg till TNGT ttong vige tigp tiiu 
y kign gdp y xgy dung VBQPPL, bdi: 

rhii nhat, vige ehinh thue quy dinh 
TNGT trong boat ddng Ugp thu y kien xay 
dgng VBQPPL gidp eho ehinh co quan c6 
trich nhigm soan thio VBQPPL ed y thitc 
trong vige td chuc boat dgng liy y kign gop 
y. Nhung quan trgng htm la thie day trach 
nhiem nfii tai eia co quan soan thio trong 
viec ning eao chat lupng dg thio cae van 
ban. 361 vl neu chit lugng du thio van ban 
khdng tdt sg anh hudng dgn nang luc, uy tin 
eia CO quan ehu tri soan thio VBQPPL. Do 
viy, dch tot nhit li phai that sg can ttpng, 
chuan bi ky du thao vin bin trade kM dua ra 
lay y kign gdp y. 

Thahai, vige chinh thuc quy djnh TNGT 
vfii boat dpng tigp thu y kiln gdp y xay dgng 
VBQPPL se gidp thic diy su tham gia ddng 
gdp y kign cia ddng dao cdng ehung li cac 
chuyen gia, nhi khoa hpc, td chiic xa hpi va 
ngudi dan quan tam. Theo nhilu chuygn gia 
nhin dinh, mpt trong nhting ly do hg khdng 
mudn tham gia ddng gfip y kign xiy dgng 
VBQPPL la do khfing nhin dugc sg tigp tiiu 
y kign, khfing dugc giii trinh cg thg, sg giSi 
trinh cia co quan chi tri soan thao hoac ban 
soan thio vl viec tilp thu y kiln cic dfii 
tucmg chiu sg tie dfing hoac y kign eic 
chuygn gia, nha khoa hpe khfing dugc thi 
hign rd ngt Cae chuygn gia cung chp ring, 
bien dang thigu ca ehg phan hdi tu pMa co 
quan cbi tri soan thio. Chinh dilu niy da 
lim giim dfing luc tham gia ddng gdp y kiln 
xay dimg luit cia chuygn gia, nha khoa hpc 
va cia nguoi din, td ehiic, doanh nghigp'. 
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Thu ba, viec quy dinh TNGT cdn giup co 
quan soan thao tigp thu duge nhilu y kiln 
gdp y cd gii tri dg bd sung, boan thign eho 
dg thao VBQPPL sip ban hanh. Rd ring, vige 
ed nhigu y kign gdp y se gidp eho dg thao 
VBQPPL duge xem xit tu nMlu khia canh va 
tu nhilu cich nhin khie nhau, trgn co sd do 
ed thi phan tieh, danh gid nhiing uu diem vi 
kip thdi phit Men nhiing vin dl khdng hgp 
ly, giip nang eao chit lugng dg thio vin 
bin. Hon nua, mfit trong nhiing nguyen 
nhin dl khuyin khich, thu hit su tham gia 
cia eac td chiie, ei nhin Ugn quan, do li khi 
ning cfing khai thfing tin tilp nhan va sg ciu 
thi trong vige ly giai ly do tigp nhan, eung 
nhu cam kit chiu trich nhigm vdi vile tilp 
thu y kign gfip y - nhttng dieu niy chi efi khi 
CO quan soan thio thgc hign nghigm tie 
ttich nhigm giii thich. 

Tha tu, vige quy dinh TNGT giup minh 
bach hfia quy trinb xiy dgng VBQPPL, ban 
chg tfii da lgi ieh nhfim ttong vige xiy dgng 
VBQPPL, tao tien dl dl bio dam tinh kha thi 
cua VBQPPL. Vin dl minh bach hda quy 
ttinh xay dimg vin bin vi ban ehl viec "cai 
lgi ich nhdm" ttong cie du thao VBQPPL la 
vin dl dugc Dang ta nhin dinh "la ygu du , 
nhigm vg cip bich ttong tinh Mnh Men nay, 
quygt dinh din su phit ttien bgn viing cua 
dat nude, su thinh bai cia cdng cudc ddi 
mdi; gdp phan ngin chin sit suy thoii vl tu 
tudng ehinh tri, dao due, ldi sfing, tham 
nhung, tieu cgc trong Ding"*. Bdi vi, qua 
digu tra, ttuy to, xet xu eac vg in, vg vige 
fliam nhung, tigu ege cho thay, "nhdm lpi 
ich" di tic dfing din tat ei eic khau, cdng 
doan, quy ttinh cia qui trinh thuc thi chinh 
sich'. Do vay, giim bdt, tiln tdi xda bd lgi ich 
nhdm cd tt'iih chit tigu cgc li nhilm vu rat 
quan ttpng ttpng cdng tie xiy dgng VBQPPL. 

Rd ring, thuc Men TNGT dfii vdi boat 
ddng xiy dgng VBQPPL li mgt cdng cu huu 
higu dg giim bdt lgi ich nhdm tigu cgc, vi 

tinh chit mmh bach thdng tin eung nhu Unh 
chiu sg giam sit cua xi hpi vi tinh chiu ttich 
nhigm phip ly vl hiu qui xiy ra dfii boat 
dfing xay dgng VBQPPL. 

3. Mpt sfi kign nghi nhim nang cao ttich 
nMgm giii tiinh ttong boat dfing tilp thu y 
kiln gfip 5r xiy dgng vin bin quy pham phip 
luat d Vigt Nam 

Dg nang eao TNGT trong boat ddng tigp 
thu y kiln gdp y xiy dgng VBQPPL d Viet 
Nam trong thdi gian tfid, cin tip trung vio 
mpt so npi dung sau: 

Mdt li, cin ehinh thuc cg thi hda quy 
dinh TNGT ddi vdi hpat dfing tilp thu y kiln 
gdp y xay dgng VBQPPL. Vige thi chg hda 
TNGT sg tao ea sd phip ly dl thuc hign trich 
nMem niy trgn thgc tg vi x i ly nhiing truiing 
hgp khdng thgc hign hoac thgc hign sai 
TNGT trong boat dfing tigp thu y kign gfip y 
xiy dung VBQPPL. Quy dinh niy cin xie 
dinh eg the ndi him eua TNGT dfii vdi hoat 
dfing tilp thu y kign gdp y xiy dung VBQPPL 
bao gfim 3 ygu tfi can thinh: (1) Trach nhiem 
cfing khai thfing tin ve viec tigp thu y kiln 
gfip y xay dgng VBQPPL. (2) Trich nhigm giai 
thich ly do tiep thu va khfing tigp thu cie y 
kiln gdp y. (3) Trich nhigm phip ly, tue li ca 
quan, ca nhan ed hgn quan phai cam kit 
chiu trach nhiem trade phip luat vl cie hau 
qua xiy ra (nlu co) dfii voi viec tilp thu hoac 
khfing tigp thu y kign gfip y. 

Hai' li, cin xay dgng quy trinh tigp tbu y 
kiln gdp y cfing khai, mhih bach, don gian, 
de bilu, de tilp can. Hign nay, Luat Ban 
hanh VBQPPL nam 2015 di quy dinh kha ehi 
tigt vl each tilde tiep thu y kiln gfip y, nhu: 
duge cung cap vl cac vin dl can gdp y, dugc 
su dgng da dang cic hinh tiiue liy y kiln gdp 
y (td chuc hpp layy kiln, giti du thap van ban 
trac tilp dl liy y kien, dang tai dg fliao lay y 
kign trgn cdng thong tin cia co quan soan 
thio hoac trgn cac phuang tignthdngtindai 
ching. ..);hoac bit budepbaiedbaocio giai 

TAP CHf Q U A N L* N H A NUdC - Sd 294 (7/2020) 



NGHltN CCrU - TRAO Ddi 

trinh tigp thu y kign gdp y dang tii trgn cdng 
thdng tin dign tu... Tuy nhign, quy dinh nay 
ehua di, bdi theo Bio cio danh gii 3 nam 
thuc hign LuatBan hanh VB(JPPLnam2015, 
Bfi Tu phap da ehi ra mdt sfi tdn tai, ttong dd 
viec lay y kign gdp y ddi vtii eac dg nghi xiy 
dgng VBQPPL cdn ban ehl: "Nhilu co quan, 
td ehue, ei nhin duge Uy y kiln ehua quan 
tam den viec gdp y; da sd y kign gdp y dgu gui 
cham so vdi thdi han theo quy dinh cua Luat 
Hiu hit cic de ngM, dg in, du thao dang tii 
trgn Cdng thfing tin dign tu khfing nhan 
duge y kign gfip y cia cie eo quan, tfi ehue, 
ea nhin"^. Thgc trang niy phan anh mfit 
thge tg li quy trinb, thi tuc va ea cfing cg, 
phuang tign dl thuc hign boat dgng Uy y 
kign gfip y ehua thuin tign cho co quan, td 
chdc, ca nhan gdp y kign. 

Ba la, d n ed eo ehg giam sat vige td ehue 
lay kien va vige tilp thu y kien gdp y. Day 
eung li quan diem eia cic chuygn gia tai Hdi 
nghi phan Men dg thio Luatsia ddi, bd sung 
mdt sd digu cia LuatBan hinh VBQPPLnim 
2015: mfit trong nhiing tfin tai cua Luat nam 
2015, do la d i budc diu quy dinh trach 
nbiem eia co quan ehu trt lay y kien va eo 
quan, td chue tham gia gfip y kign vl de nghi 
xay dung VBQPPL du an, du tiiio VBQPPL 
nhung lai chua cd quy dinb co ehg giim sat 
vige td chuc liy y kign, tham gia gdp y kien 
vi TNGT, phan hfii eia co quan, tfi chdc, ca 
nhin efi lign quan ttong quy trinh niy. Chinh 
dieu nay da lam eho vige Uy y kiln bi hinh 
thiic, mang tinh chigu Ig .̂ 

Bdn la, xay dgng van hda TNGT cho ddi 
ngu can bd, cdng chuc. Mdi cin bd, cdng 
chftc can coi thge hien TNGT la ttach nhiem 
cia bin thin, la each hanh xu ma minh phii 
thi hign, dd U dao due can bfi, cfing chuc 
chu khfing ehi la nghia vu bit huge phai 
thgc bign trong quy trinh xay dgng va ban 
hanh VBQPPL. Cbi khi dfi, dfii ngu can bfi, 
cdng ehue mdi ed su chi ddng thge hign 
TNGT vi thge hign nd mfit each nghiem tic. 

efi trich nhigm. Do dd, can xiy dung vin 
hda TNGT bit diu tti van hda trach nMgm 
ngudi dimg diu dgn viec xay dgng quy che 
thge hign TNGT va cac hinh tiiuc tuygn 
trayin, ngu guong ea nhan tigu bieu trong 
vige thgc hign TNGT. 

Nhu vay, tiigc Mgn tdt TNGT ttong boat 
dfing tigp tiiu y kign gfip y xiy dgng dg thjo 
VBQPPL efi y ngMa vfi cung quan ttpng ttpng 
vige phit huy Mgu qua eua boat dgng nay 
nham tiiu hut ngiy cing nhilu y kiln gfip y 
ed gia tri va quan ttgng hon li tao sg dfing 
thuan ngay tu khi bit diu xiy dimg dg thao, 
li tiln dl bio dim tinh khi thi cia du thio 
VBQPPL. Tuy nMgn, dl fliuc Men tdt TNGT, 
can phii thuc Mgn ddng bd vi da dang cAc 
giai phip, trong dd quan ttgng nhit li phii 
thi ehl hda chinb tiiue TNGT ddi vfii hoat 
dfing tigp thu y kiln gdp y xiy dung VBQPPL 
Dfing thoi, xiy dung quy trinh tilp thu y kign, 
xiy dtmg co ehg kigm suit vige thgc hign 
TNGT vi xiy dgng van hda TNGTD 
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