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phdi dugc ¢d quan quin Iy nha nudc vé chitng
khodn truc thuéc Qudéc Vu vién chip thudn, xdc
minh, phé chudn [6. Art 10]. Ciing tai Ludt nay
quy dinh: “Chifng khodn dugc phdt hanh ra cong
ching trong nhitng trudng hdp sau: (i) phdt hanh
chitng khodn cho nhitng déi tugng khéng xdc
dinh; (ii) phdt hanh cho hon 200 nha ddu tu déi
v3i mot loai chitng khodn cu thé; (iii) phdt hanh
khdc theo quy dinh phédp ludt vd quy dinh hanh
chinh” [6. Art 10]. Thém vao d6, Ludt nay ciing
quy dinh: “Phdt hanh chiing khodn riéng 1€ thi
khdéng dugc qudng cdo, cdng khai hodc ti€'t 16
dudi moi hinh thitc” [6. Art 10]. Nhu vy, phdp
ludt Trung Qudc quan niém khd ré ring vé phdt
hanh TPDN ra c6ng ching va phdt hanh riéng
1¢, dva vao cdc ti€u chi: s6 lugng nha ddu tu; sy
tham gia cia phudng tién thong tin dai ching;
loai nha déu w tham gia mua chitng khodn va cd
ch€ ding ky tai cd quan quin 1y nha nude vé
chitng khodn. Nhu vy, c¢6 thé thdy, phdp luat
ciia Trung Qudc quy dinh khd chit ché vé phat
hanh trdi phi€u ra cong chiing clia doanh nghiép,
ngodi sy phé chudn cla co quan qudn 1y nha
nude vé chitng khodn d8i véi cude phat hanh cu
th€ con phadi ddp wng nhing tiéu chi khic.

G Nhat Bén, trong phan quy dinh vé phdt hianh
ching khodn ra céng ching cia Ludt Chdng
khodn va Giao dich Nhat Bdn nim 1948 ¢6 quy
dinh “Khi chitng khodn dugc chao bdn cho 6 nha
ddu tu it hon 50 ngudi thi chiing budc phai dude
bédn lai cho nhiéu ngudi va phai duge 1y gidi minh
bach™ [7. Art 2(4)]. Bén canh dé, Ludt nay ciing
¢6 quy dinh khi phdt hanh chitng khodn, cic chd
th€ phdt hanh cdn ¢6 mét cong ty quin 1y fai
chinh v&i vai tro nhin thanh todn va bdo ddm cdc
yéu cdu cda ngudi sd hitu trdi phicu. Tuy nhién,
khi t6ng gid tri trdi phi€u phdt hanh it hon 100
triéu Yén hodc trong trudng hgp s6 trdi phidu
phdt hanh cho it hon 50 nha dau tu thi khong cin
dén chii thé nay [7. Art 297]. Nhitng quy dinh nay
cho thdy quan niém cda phdp luidt Nhat Bin vé
ranh gidi giita chao ban TPDN ra cong ching va
chao bdn riéng 1€ 1a s& lugng nha diu tu va tdng
gid tri trdi phi€u phdt hanh. Pic biét, khdc vdi
cdc qudc gia dd dé cap, Luat Chitng khodn va
Giao dich Nhit Bdn nim 1948 con dua vao tiéu
chi “C6 cong ty qudn 1y tai chinh véi vai trd nhan
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thanh todn va bdo ddm cdc yéu cdu ciia ngudi sd
hitu trdi phi€u” d€ xdc dinh chio bdn chirng
khodn ra cong chiing. Pi€u nay cé nghia la trong
qud trinh phdt hanh chitng khodn ra c6ng ching
clia doanh nghi€p can phdi ¢ sy tham gia cda
cdc dinh ch€ tai chinh trung gian.

Ngoai cdc quy dinh phdp ludt nhu trén, trong
cong trinh nghién ciu cda mdt s6 nha khoa hoc
trong linh vure phdp luat trén thé€ gidi ciing dua ra
khdi niém vé chao bdn ching khodn ra cong
ching. Trong cudn tir di€n thudt ngit luat hoc ndi
ti€ng cda My “Black’s Law Dictionary” dua ra
khdi niém chao ban chitng khodn ra cong ching 1a
hoat dong phdt hanh chitng khodn rong rai cho
cong ching dau tv [8. Tr 1112]. Hodc tdc gid
Robert Charle Clark cho ring: “Chao bdn chitng
khodn ra cong ching dudc hi€u la viée t§ chdc
chao bdn thué ngin hang dau tu 16n ding ra chao
ban hang triéu c§ phi€u cho cong ching diu t va
cd phi€u d6 sau nay sé duge giao dich trén s giao
dich chitng khodn” [9. Tr 727]. Trong mét cudn
sdch cia minh, tic gid Moorad Choudhry quan
niém: “Chao bdn ra cong ching 12 bit ky ai cling
¢6 thé mua trai phi€u. Chao bdn riéng 1é 1a viéc
ma khdch hang cda ngan hang diu tv duge chao
bédn thong qua mdi gidi hodc daily [10. Tr 9]. Hoidc
quan di€m cla tdc gid Walter Waschiczek: “Tuy
thugc vao chi€n lugc, vi tri, trdi phi€u vé cd ban
g0m 2 loai: trdi phi€u dugc phat hanh cong khai la
trdi phi€u dugc cung cip cho mot pham vi rong 16n
cdc nha diu tv; trdi phi€u phat hanh riéng 18 12 trdi
phi€u dugc ban tryc ti€p vGi s6 lugng han ché cic
nha dau tr ¢6 t8 chie” [11. Tr 40].

Nhu vay, vé mat phdp 1y, phin 16n cdc nudc
trén th€ gidi phan biét phdt hinh TPDN riéng 1&
véiphdt hanh TPDN ra c6ng ching chi yéu dua
vao cdc tiéu chi nhu: tinh chuyén nghiép ctia nha
ddu tw; s6 lugng nha ddu tu; t8ng gid tri cda dot
phdt hanh; sy tham gia clia t6 chitc trung gian
(cong ty bdo lanh phdt hanh hodc dai ly ph4t
hanh ching khodn); sy qudn 1y cda nha nudc
thong qua thi tuc ding ky phdt hanh. Tuy nhién,
khéng phdi moi tiéu chi nay déu dugc cdc qubc
gia st dung, md mdi qudc gia chi sit dung mdt,
hodc mét sd tiéu chi trong nhitng tiéu chi d6. Bén
canh do, ta thd'y phdp luat ctia phan I1dn cdc nude
trén th€ gidi thudng dua ra khdi niém phdt hanh
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ra cong ching ma khong dua ra khdi ni€m phdt
hanh riéng 1€, vi vdy khdi niém phdt hanh ri€ng
1& hi€n nhién dugc hiéu la nhitng trudng hgp con
lai ngoai pham vi cia nhirng trudng hgp phat
hanh ra cong ching. Quy dinh theo cdch nay s€
gitip viéc hi€u théng nhdt va xdc dinh r6 rang
ranh gidi gita chao bdn TPDN riéng 1€ va chao
bdn TPDN ra c6ng chiing, khong din tdi tinh
trang c¢6 th€ bd sét mot trudng hgp chao bdn
TPDN nao d6 ma khong thé xép vao nhém chao
ban riéng 1é hay chao bdn ra cong ching.

2. Khdi niém chao ban TPDN riéng 1é va
chao ban TPDN ra céng ching theo quy dinh
cua phap luat Viét Nam

Khdi niém chao bdn TPDN ra céng ching tai
Viét Nam dugc quy dinh tai Ludt Ching khodn
nam 2019 (Piéu 4 Khodn 19). Chao bin TPDN
riéng 1é dugc quy dinh chung trong Ludt Chiing
khodn nim 2019 (Khodn 20 Piéu 4 va Pi€u 31),
ddng thdi tudn thi nhitng quy dinh cy thé, chi tiét
tai Nghi dinh s& 163/2018/ND-CP ngay 4/12/2018
ctia Chinh phd quy dinh vé phdt hanh TPDN
(Khodn 2 Piéu 4). Thong qua cdc quy dinh phdp
ludt nay, khi dua ra khdi niém chao bin TPDN
riéng 1€ va chao ban TPDN ra cong chiing, Vi€t
Nam di chi trong vao ddu hiéu s6 lugng nha dau
tu tham gia vao mdi cudc chao bdn, coi d6 1a tiéu
chi chii y&u d€ phan biét giita chao bdn TPDN
riéng 1é va chao badn TPDN ra cong ching.
Nghién ctu cdc quy dinh cla phdp ludt Viét Nam
vé khdi niém chao ban TPDN, tdc gid c¢6 mot s§
nhin xét sau:

Thit nhdt, phdp ludt Viét Nam dua ra cd hai
kh4iniém (chao ban riéng 1é va chao bidnra cong
ching) trong cing mdt vdn ban quy pham phdp
ludt ma khong st dung cdch thifc loai trit nhu
phép luit ciia phan 16n cdc nudc. Piéu nay vira
gy ling phi khéng can thi€t trong qud trinh 1dp
phdp, vita thi€u tinh logic khoa hoc va cé thé gy
ra tinh trang mot cudc chao ban TPDN nao dé
trén thue t&€ khong thé x€p vao mdt trong hai
phuong thic chiao bdn trén. Ngoai ra, phdp luat
Viét Nam con chua thdng nhAt trong viéc st dung
thuat nglt. Trong Ludt Chirng khodn ndm 2019 thi
st dung thuat ngt “Chao bdn”, trong khi do tai
Nghi dinh s6 163/2018/NDP-CP lai st dung thuat
ngt “Phat hanh”.

Thit hai, khdi niém chao ban TPDN riéng 1€ va
chao bdn TPDN ra cdng ching dugc quy dinh trong
cdc vin ban quy pham phédp luat khdc nhau nhung
lai khong c6 sy théng nhit gilta cdc van ban quy
pham phdp luit nay.

Cu thé, Luat Ching khodn dua ra céc tiéu chi
v6i chit “hoidc” tc 1a chi can théa min mdt trong
cdc tiéu chi do Luit Chiing khodn quy dinh 1a c6
thé€ xdc dinh d6 12 chdo ban TPDN ra cong ching
hay chao ban TPDN riéng 1é. Tuy nhién, Nghi dinh
s6 163/2018/ND-CP lai dva ra cdc tiéu chi vdi chit
“va ™ tie 1a dude hi€u phai théa man tat ca cdc tiéu
chi ma Nghi dinh dua ra. Cy thé, n€u theo quy dinh
ctia Nghi dinh s6 163/2018/ND-CP thi phdt hanh
TPDN Ia hinh thic phdt hanh phai théa mén 2 tiéu
chi: (i) phat hanh cho dudi 100 nha dau tu khong ké
nha diu v chuyén nghiép va (ii) khong stt dung
phuong tién thong tin dai ching hodc Internet.
Trong khi d6, néu theo Luédt Chdng khodn thi chao
ban ching khodn riéng 1& chi cdn thda man mot
trong hai tiéu chi trén va thém tiéu chi tha 3 1a
“Chi chao bdn cho nha diu tu chuyén nghiép”.
Bén canh d6, vdi tiéu chi si dung phuong tién
thong tin dai chiing vao qua trinh chao ban thi Ludt
Chitng khodn ndm 2019 chi quy dinh “Chao bdn
thong qua/khong thoéng qua phuong ti€n thong tin
dai chiing” nhung Nghi dinh s6 163/2018/ND-CP
con quy dinh thém vé viéc st dung/khdng st dung
Internet bén canh viéc s dung/khéng st dung
phudng tién thong tin dai ching.

Viéc quy dinh triing 13p, chdng chéo nhung lai
d6i 14p nhau ctia phdp luit vé ddu hiéu clia chao
bdn TPDN riéng 1€ va chido bdn TPDN ra cong
ching 1a mot rao can trong cdch hi€u va van dung
phdp luat vao thyc t€. Ngoai ra, theo phdp luat Viét
Nam, ddu hiéu d€ nhan bi€t chao ban TPDN riéng
1€ hay chao bdn ra céng chiing con quy dinh khac
nhau d6i véi tirng loai t& chitc phdt hanh (cong ty
¢ phan chua dai ching khéc vdi cong ty ¢d phin
1a cong ty dai ching). Pi€u nay khong nhiing
khong cin thi€t ma con lam cdng kénh, phic tap,
khé hiéu hon vé khdi niém chao bdn ra cong ching
va chio bdn riéng 1é.

Thit ba, mot s6 tiéu chi phdp luit dua ra dé
nhan dién chao ban TPDN ra c6ng ching va chido
ban TPDN riéng 1é chua hgp ly. C6 tiéu chi khé
hiéu diing.
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Phdp ludt st dung tiéu chi sy tham gia cla
phudng tién thong tin dai ching, Internet d€ phin
bi€t gilta chao bén riéng 1& va chdo bdn ra cong
chiing la chua hgp ly. B&i 1€ quy dinh nay chi ¢6 y
nghia n€u xét dudi géc do chd dong clia bén phat
hanh. Dudi géc do cia bén phdt hanh, theo quy
dinh phdp luat, bén phat hanh khong dudc chui
dong, ¢6 y st dung phudng tién thong tin dai ching
hoic Internet d€ cong bd rong rii ra cong ching
cdc thong tin vé dgt phat hanh khi phat hanh riéng
1€, con phét hanh ra cong ching thi dugc phép lam
diéu nay. Tuy nhién, néu xét dudi g6c dd khach
quan sy tic dong bén ngoai, rd rang doanh nghiép
phit hanh va ngay cd phdp luat ciing khong thé
cdm hay ki€ém sodt dugc sy tham gia cla cdc
phuang tién thong tin dai ching va Internet. Do dé,
sy tham gia cia phuong tién thong tin dai ching
trong trudng hgp ndy nim ngoai sy ki€m sodt cla
doanh nghiép phat hanh. Hon nita, trong xa hoi
thong tin hién nay, chi cin mot dong tac rit don
gidn la moi thong tin vé mdt ngudi, mot t8 chic ¢6
thé tran lan trén Internet ma khé c6 thé diéu tra
dugc ngudn phét tin thong tin d€ quy két trich
nhiém. Vi vay, n€u dya vao tiéu chi sy tham gia ctia
phuong tién thong tin dai ching hoic Internet dé
phan biét gilta chao ban TPDN riéng 1¢ va chao
bdn TPDN ra cong chiing khdng c6 nhiéu y nghia,
vi chao bédn TPDN riéng 1é van c6 thé c¢6 su tham
gia cla phuong tién thong tin dai ching hoic
Internet nim ngoai su ki€m sodt clia doanh nghiép
phdt hanh. Hon nita, viéc phédp ludt Viét Nam quy
dinh phdt hanh TPDN riéng 1& 1a hinh thdc phét
hanh khéng dugc cong bo thong tin trén phudng
tién thong tin dai ching hoic Internet dé kéu goi
nha dau tv 12 di ngugc lai xu thé cha cdc thi trudng
khdc, bdi vi cdc qubc gia trén thé gidi déu dang cd
ging minh bach héa thong tin nay, k& ci doi véi
phathanh chitng khodn riéng 1é.

Ngoai ra, viéc phdn biét chao bdn ra cong
chiing va chao bdnriéng 1€ dwa vio méc 100 nha
dau t ciing khong c6 nhiéu ¥ nghia. B&i 1& mot
cudc chao bdn chitng khodn ra dai ching c6 thé
¢6 s0 lugng nha ddu tw 16n hon 100 nhung chi nm
gilt lugng chirng khodn 5 ty dong. Ngudce lai ¢6
nhitng cudc chio bdn chitng khodn riéng 18 s6
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lugng nha ddu tr tham gia dudi 100 ngudi nhung
lugng ching khodn ho ndm giit ¢ thé 1én tdi
hang nghin ty ddng. Vi vay, néu chi dva vao con
s0 nha ddu tv tham gia d€ xdc dinh mic d6 dnh
hudng ra céng ching, t d6 xdc dinh ranh gigi
gilta chao bdn ra cong chiing va chao bdn riéng 1é
l1a khéng hgp ly.

3. Hoan thién quy dinh phdp ludt Viét Nam
vé khdi niém chao ban TPDN riéng 16 va chao
ban TPDN ra céng chiing

Thit nhdt, phdp ludt vé ching khodn chi nén
xdy dung m{t trong hai khdi niém chao TPDN ra
cong chiing hodc chao bdn TPDN riéng 1é ma
khéng can xdy dung cd hai khdi niém.

Nhu da trinh bay & trén, phdp luat Viét Nam
hi¢n hanh dua ra cd hai khdi niém chao ban chitng
khodn riéng 1é va chao bdn chitng khodn ra cong
chiing trong cing mdt van ban quy pham phdp luat,
d6 1a Ludt Chiing khodn. Ngoai ra, mot 14n nita
trong Nghi dinh s§ 163/2018/NP-CP ctia Chinh
phii khdi niém lai vé phdt hanh TPDN riéng 1é.
Cdchnay thi€u khoa hoc va di nguge xu thé chung
clia cdc nude trén th€ gidi. Theo thong 1& chung,
trong phép luit chitng khodn cda cdc nudc thong
thudng chi dua ra mot trong hai khdi niém trén va
thudng dua ra khdi niém phdt hanh ching khodn
ra cong ching, cdc trudng hgp ndm ngoii cidc
trudng hdp phdt hanh chifng khodn ra cdng chiing
thi mac nhién dugc hi€u 1a phdt hanh riéng 1é.
Céch nay s& khong dan t6i bd sét bat ky trudng
hop phdt hanh nao ma khéng dugc x&p vao mot
trong hai phuong thitc phdt hanh trén. Vi vay, theo
tac gid, phdp ludt Viét Nam chi can xdy dung khdi
ni¢m phat hanh chitng khodn ra cdng chiing va chi
cin thé hién khdi niém nay trong Luat Ching
khodn ma khong cin khai niém lai trong cdc vin
bdn quy pham phap ludt khac d€ tranh sy chong
chéo, tring 1dp, cong kénh khéng cin thiét.

Thit hai, phdp ludr nén théng nhdt cdch sit
dung thudt ngit “Phdt hanh” va “Chao bdn” trong
cdc quy dinh vé chao bdn TPDN.

Hién nay c6 cdch st dung khdc nhau vé thuit
ngt gitta Ludt Doanh nghi€p nim 2014 (dung thuat
nglt “Phat hanh” tai Piéu 110 Khodn 3), va Luat
Ching khodn nam 2019 (diing thudt ngit “Chao
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ban chitng khodn ™), va Nghi dinh s§ 163/2018/Nb-
CP (diing thudt ngt “Phdt hanh trdi phi€u riéng
18 ). D€ tao nén tinh thdng nhat cda phédp luit, cdc
vian bdn nay chi nén dung mot trong hai thudt nglt
12 “Chao ban” hodc “Phdt hanh”. Theo tdc gid, cic
vin ban nay nén diing thdng nhat thudt ngt “Chao
bén”. Piéu 6 Khoin 5 Pi€m a Nghi dinh s&
163/2018/ND-CP quy dinh hinh thic trdi phi€u:
“Trai phi€u dugc phat hanh dudi hinh thitc chitng
chi, bidt todn ghi sd hodc dit liu dién t&”. Vi vay,
thuat ng& “Chao ban” 1a chuin xdc hon vi né bao
ham ca viéc chao bdn chitng khodn dudi dang dir
liéu dién t& - mot hinh thic phd bi€n hién nay
nhim ti€t gidm chi phi so véi viéc in &n va phdt
hanh chitng chi vt chdt va tién giao dich. Trong
khi d6, thuat ngit “Phat hanh” hi€u theo nghia hep
hon. “Phdt hanh” thudng hi€u theo nghia 1a mot
déng tir thé hién viéc phdt hanh ra mot ching chi
vat chat nhu t& trdi phi€u, trong khi hinh thic ctia
trdi phi€u con bao gdm ca biit todn ghi s§ va dit
liéu dién t¥ (tic 12 chi st hitu khong ndm git mot
t6 trai phi€u nao cd).

Thit ba, xdy dung khdi niém chao bdn TPDN
ra céng chiing va chao bdan TPDN riéng 1é (néu
cd) theo nhitng tiéu thitc chudn va hop Iy hon, phit
hop véi xu thé phdt trién cia thi truong chiing
khodn trén thé gidi.

Nhu di phan tich trong muc 2, mot s§ ddu hiéu
nhin bi€t giita chao bdn ching khodn riéng 1é va
chao bdn chitng khodn ra cdng ching ma phap luét
Viét Nam dua ra chura hoan toan phu hop véi thyc
t€ thi trudng chiing khodn Viét Nam. Theo thong 1&
cdc nudc, pham vi chao ban chitng khodn riéng 1é
chi gidi han trong cdc nha dau tu chuyén nghiép,
khéng phéat hanh cho nha diu tw cd nhén, tic 1a
ddu hiéu nhin biét cda chdo bdn ching khodn
riéng 1é 1a sy tham gia cda nha diu tw chuyén
nghiép. Vi th€, theo quan diém clia tdc gia bai viét,
viéc nhin bi€t ddu hiéu clda chao bdn TPDN la
chio bdn riéng 1€ hay chao bdn ra c6ng ching chi
cAn dya vio mot dau hiéu: tinh chuyén nghiép cia
nha diu tu. BGi tinh chuyén nghiép ctia nha dau v
s& 1a cian cd chi yéu dé Nha nuSc dua ra nhitng
quy ch& khdc nhau cho hai hinh thitc phdt hanh
nay. N€u chao ban TPDN riéng Ié (tdc l1a chao ban

cho cdc nha dau tw chuyén nghiép) thi t& chitc phat
hanh s& dugc mién 4p dung ché do cong bd thong
tin vi nha ddu tu chuyén nghiép 1a nhitng nha dau
tw ¢6 dd trinh d6 chuyén mén, cé kinh nghiém dé
tim ki€m thong tin va phan tich thdng tin 1ién quan
dén 8 chitc phat hianh va chitng khodn phdt hanh
trudc khi quyé&t dinh dau tu vio mdt ching khodn
nio dé. Néu chio ban chitng khodn ra cong chiing
thi t6 chifc phat hanh phai 4p dung ch& do cong bo
thong tin d€ bdo vé nha diu tu, vi chio ban ching
khodn ra cong chiing chit y&€u ban cho cdc nha diu
tw khong chuyén nghiép. Ho 1a nhitng ngudi chua
¢6 kha ning chuyén mén d€ phan tich thong tin
lién quan dén t§ chifc phdt hanh va ching khodn
phdt hanh. Tuy nhién, phdp luit hién hanh quy
dinh, mot trong nhitng ddu hiéu nhan biét gita
chao ban chitng khodn riéng 1é va chao ban chitng
khodn ra cong chiing 13 s& lugng nha dau w khong
chuyén nghiép (dudi 100 ngudi/tr 100 ngudi trd
1€n) dugc chao ban. RG rang v4i quy dinh nay, viéc
chio ban chitng khodn riéng 1é c6 thé dugc ti€n
hanh chio ban cho cdc nha dau tu khong chuyén
nghiép. Do dé, viéc xdy dung quy ché€ khdc nhau
cho hai hinh thitc chao ban chitng khodn nay tuong
d6i khé khin va ra't c6 thé din d&€n hé qui quy ché
4p dung cho hinh thitc chao ban chitng khodn ri€ng
1€ s& chidt ché khong kém so v6i chao ban chitng
khodn ra cong ching.

Nhin chung, viéc xdy dyng khdi ni€m chao
bdn TPDN ra céng chiing va chao ban TPDN
riéng 1& (n€u c6) theo nhitng tiéu thitc chuan va
hgp 1y déng vai trd rdt quan trong trong viéc dinh
hudng cho Nha nudc trién khai nhitng quy dinh
ti€p theo lién quan dén hai hinh thic phdt hanh
nay, nhu tic gid Nguyén Minh Hing da khing
dinh: “Cé thé néi, & quéc gia ndo ciing vay,
phudng thitc chao bdn ¢6 phin cia cong ty c6
phan dudc coi 1a quan trong nhat trong ndi dung
phdp ludt diéu chinh hoat dong chao bdn cd phin
clia cong ty cd phdn. Bdi 1&, phdp ludt di€u chinh
cdc phuong thic nay dua trén bdn chat kinh t€
clia ching, tir d6 quyét dinh cdc van dé khdc cin
phai diéu chinh nhu di€u kién chdo bén, thd tuc
chao bdn, nha diu tv ¢c6 quyén mua cd phin chao
bdn cta cong ty ¢ phan” [4. Tr 20] m
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