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Tom tit: Abstract:

Bai viét tip trung 1am rd nhitng co s& The Article focuses on clarifying the
phap 1y cho viéc quy dinh vé& viéc thiét 1ap legal bases for establishing of an Air Defense
vung nhan dién phong khong (ADIZ) trong Identification zone (ADIZ) in International
luat quéc té, tir d6 dua ra nhitng nhan xét lién law, and then giving comments regarding the
quan dén ban chat phap 1y cta hanh vi thiét legal nature of it.

lap ADIZ hién nay.
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“Khéng cé bat ky bang chirng cu thé nao, tir cdc hoc gia ciing nhie cdc quan diém ldp
phdp cung cdp can cit phdp 1y cho viée thiét ldp hop phdp cia ADIZ”.

1. Khai niém Vung nhan dang phong khong

Vung nhan dang phong khong (4ir Defense Identification Zone - viét tit 1a ADIZ)
thuong duoc cac qudc gia don phuong thiét 1ap bén ngoai khong phan qudc gia ciia minh vi
muc dich dam bao an ninh. ADIZ dan tién duoc thiét 1ap vao nam 1950, Xuét phat tir tuyén bd
don phuong ciia Hoa Ky cho viéc xac 1ap mot khu vuc nhdm dam bao an ninh cta quéc gia
truée hoat dong cua cac tiu bay nudc ngoai. Cho dén nay da co khoang hon 20 quéc gia
tuyén bo thiét 1ap cac ADIZ nhu: My, Nga, Canada, Nhat Ban, Han Quéc, Anh, An Dé...3
Hién nay, dinh nghia rd rang nhit vé ADIZ dugc ghi nhan tai Phu luc XV cua Coéng udc
Chicago nim 1944 vé hang khong dan dung (Cong wdc Chicago nam 1944), theo d6 ADIZ

* TS., Trudng bd mon Cong phap quéc té cla Truong Pai hoc Luat Ha Noi; Email: hongyennguyen.hlu@gmail.com

! Christopher M. Petres, “The Law of Air Mobility - The International Legal Principles behind the U.S. Mobility

Air Forces’ Mission”, Air Force Law Review 66 (2010), p.63.

2 Xem Yin Zhou, “Background: Air Defense Identification Zones”, Xinhuanet, 2013, http://news.xinhuanet.com
/english/video/2013-11/24/c_132912942 .htm

3 Xem Alex Calvo, “China’s Air Defense Identification Zone: Concept, Issues at Stake and Regional Impact”,
Naval War College Press, Working Paper 1, 2013, p.10.
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duoc xéc dinh “Ia khu vue ddc biét duwoc thiét ldp trén khong voi kich thudc cu thé, tai dé cdc
phuwong tién bay dwoc yéu cau tudn thii cde thi tuc ddc biét vé nhdan dang va bado cao ngoai
cdc quy dinh lién quan dén dich vu hang khéng (Air traffic services - ATS) ",

Vé cau tric, hau hét cac ADIZ dugc cac qudc gia thiét 1ap trén khong phan qudc té, tiép
lién véi khong phan cia cac qudc gia d6. Chinh vi vay, ADIZ c6 thé s& chong 1an véi cac FIR
(ving thong bao bay) do qudc gia thiét lap ADIZ dugc giao quan 1y va trong mot sé truong
hop, ADIZ c6 thé chdng 1an véi FIRs do qudc gia khic quan ly, nhu truong hop ADIZ cua
Trung Qudc tai Bién Hoa Pong chong lan 1én cac FIR: Thuong Hai (Trung Qudc), Incheon
(Han Quéc), Fukuoka (Nhat Ban), Taipei (Dai Loan).

Vé ban chat, ADIZ 1a khu vuc duoc 1ap ra dé gitp cac qubc gia c6 thoi gian nhan dang
trude khi cac phuong tién bay nay tién vao khong phan cua quéc gia d6 va chuan bi cac bién
phap phong vé trong truong hop can thiét’. V&i muc dich d6, cac qudc gia thiét 1ap ADIZ
thudong dat ra cac quy dinh vé phuong thirc nhan dang phong khéng budc cac phuong tién bay
nudc ngoai phai tuan thu khi bay vao ADIZ do minh thiét 1ap. Thuc té 13, khong c6 mot quy
dinh chung nao cho viéc xdy dung cac quy dinh vé nhan dang phong khong, mdi quéc gia, xuét
phat tir tinh cap thiét hodc muc dich thiét 1ap ADIZ c6 thé ban hanh céc quy dinh ciing nhu muc
dd yéu cau vé nhan dang phong khong khac nhau ddi vdi cac phuong tién bay khi tién vao
ADIZ cua minh. Tuy nhién, vé ban chat, ADIZ ¢ thé dugc chia thanh hai loai nhu sau:

- ADIZ yéu cau tit ca cic phuong tién bay phai tuan thi thu tuc nhan dang phong khong khi
bay vao, bat ké phuong tién d6 c¢é y dinh bay vao khong phan ctia quic gia thiét 1ap hay khong.

- ADIZ chi yéu cau cac phuong tién bay c6 y dinh bay vao khong phan cua quéc gia
thiét lap tuan thu cac quy dinh nhan dang phong khong.

2. Co sé phap Iy ciia viée thiét 1ap ADIZ: Vin dé con tranh cii ciia Luit Qudc té

Cho dén hién nay, Luat Qudc té chua cé nhitng quy dinh cu thé lam co s& phéap 1y chinh
thirc cho viéc thiét 1ap cac ADIZ, trr quy dinh vé dinh nghia ADIZ dugc néu tai Phu luc XV
cua Cong udc Chicago nam 1944. Tuy nhién, Phu luc nay ciing chi dung lai & viéc dinh nghia
ADIZ chr khong quy dinh vé viéc cho phép hay cam cac qudc gia thiét 1ap cac ving ADIZ.
Tuy nhién, trén thuc té, cac qudc gia don phuong tuyén bé thiét 1ap ADIZ khi nhan thiy viéc
thiét 1ap nay 1 can thiét dé kiém soat nhimg nguy co gy hai c6 thé xuét hién tir cac phuong
tién bay nudc ngoai. Chinh vi vdy, viéc danh gia tinh phu hop hay khong cua cac ADIZ chu yéu
s& duoc xem xét trén co so danh gid ban chat phap 1y cia timg khu vuc ADIZ duoc thiét 1ap.

Vé co ban, cé thé xem xét co s& cho viée thict 1ap cac ADIZ qua mdt s6 nguodn sau day:

* Xem ICAO, “Phu luc 15 ciia Cong wéc vé hang khong din dung - cac dich vu thong tin hang khéng”, tr.1-2,
tai ban 1an thir 14, thang 7/2013.

> Xem Kimberly Hsu, “Air Defense Identification Zone Intended to Provide China Greater Flexibility to Enforce
East China Sea Claims”, U.S.-China Economic and Security Review Commission, tr.1, ngay 14/1/2014.
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2.1. Cong woc Chicago nam 1944
Theo quy dinh tai Diéu 11 ciia Cong udc Chicago nam 1944, cdc phiong tién bay khi

bay vao, xudt phdt tir va bay trong ldnh thé ciia cdc quéc gia phdi tudn thii cdc quy dinh ciia
quoc gia dé vé viéc bay vao, xudt phdt tir lanh thé nuée do cua cdc phwong tién tham gia hoat
déng hang khéong quéc té hodc cdc quy dinh lién quan dén hoat dong ciia cdc phiong tién bay
nay trong lanh thé cia quéc gia ds°. N6i cach khic, Cong ude Chicago cho phép cac qudc gia
¢ quyén ban hanh cac quy dinh phi hop véi Cong udc dé quan ly hoat dong ciia cac phuong
tién bay trong lanh thd cia minh. Do d6, ADIZ va thil tuc nhan dang phong khong trong
ADIZ, véi tu cach 1a cong cu gitip cac qudc gia kiém soat va nhan dang cac phuong tién bay
¢6 y dinh bay vao hoic dang bay vao lanh thé ciia minh, cé thé dugc coi 1a mot trong nhiing
quy dinh ma qudc gia cé thé tham chiéu dén lién quan dén quyén thiét 1ap ADIZ. Trong
truomg hop ndy, mic du cac ADIZ duogc cac qudc gia thiét 1ap trén khong phan qudc té nhung
néu quy dinh vé nhan dang phong khong trong ADIZ chi 4p dung ddi véi cac phuong tién bay
c6 y dinh bay vao hodc dang bay vao khéng phdn quéc gia thi cac qudc gia c6 thé vién dan
Diéu 11 nhu 13 co so phép 1y cho viée thiét 1ap va ap dung ADIZ.

Nguoc lai, trong truong hop mot qudc gia thiét 1lap ADIZ va ap dung cac quy tic nhan
dang phong khong trong ADIZ d6 vdi tau bay nudc ngoai nhung khong co y dinh bay vao
khéng phdn ciia minh thi qudc gia d6 khong thé vién dan dén quy dinh caa Diéu 11 1am co s
phap 1y cho viéc ban hanh cic quy tac nhan dang phong khong ctia minh. Boi vi, Diéu 11 chi
trao cho quéc gia quyén dugc kiém soat di v6i cac phuong tién bay khi phwong tién d6 vao,
xudt phdt tir hodc bay qua khéng phdn quéc gia ciia minh nén néu cac phuong tién bay khong
thuc hién hanh vi nay hodc ¢é y dinh thuc hién hanh vi nay, cic qubc gia khong thé s dung
Piéu 11 dé ap dat thém nghia vu cho cac phuong tién bay khong co y dinh bay vao khong
phan qudc gia cia minh. Pac biét, trong truong hop ADIZ ciia mot qudc gia chong 1an vai
FIR cua mét qudc gia khic, tau bay nudc ngoai s& phai dong thoi thuc hién cac thu tuc dugce
quy dinh trong FIR va ADIZ. Cu thé, theo quy dinh tai diém 3.3.1 cta Phu luc II, Cong wéc
Chicago 1944, trude khi tau bay dan dung thuc hién chuyén bay, nha chirc trach hang khong
clia qudc gia s& hitu tau bay phai giri ké hoach bay t6i cac qudc gia quan ly FIR ma tau bay d6
du dinh bay qua va yéu cau cung cap dich vu khong luu va dich vu bao dong’. Mot s6 qubc
gia thiét 1ap ADIZ ciing yéu cau phai nop ké hoach bay trugc khi bay vao ADIZ ciia minh®.

6 Xem thém BPiéu 11 cua Cong udc Chicago ndm 1944, http://www.icao.int/publications/Documents/7300_orig.pdf.

7 Article 3.3.1.1 “Information relative to an intended flight or portion of a flight, to be provided to air traffic
services units, shall be in the form of a flight plan .
http://www.icao.int/Meetings/anconfl2/Document%20Archive/an02_cons?%5B1%5D.pdf

¥ Vi du, theo quy tic nhan dang phong khong trong ADIZ cua Trung Quoc tai bién Hoa Pong, thi “tdt ca cdc
phirong tién bay khi bay trong ADIZ tai Bién Hoa Dong phai cung cap cdac phwong thicc nhan dang sau: Ké
hoach bay: Cdac phirong tién bay trong ADIZ tai Bién Hoa Péng nén bdo cdo ké hoach bay cho B¢ Ngoai giao
hodc Cuc Hang khéng dan dung Trung Quéc...” (Xem Xinhuanet, “Announcement of the Aircraft Identification
Rules for the East China Sea Air Defense Identification Zone for the P.R.C”., 2013), http://news.xinhuanet.com
/english/china/2013-11/23/c_132911634.htm
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Nhu vay, néu ADIZ ciia mot qudc gia chong lan 1én FIR do mot qudc gia khic quan ly, ké
hoach bay s& phai ndp cho cung luc hai qudc gia, trong khi yéu cau nop ké hoach bay theo
ADIZ khoéng phai 1a mot quy dinh ctiia Luat Hang khong qudc té ma 1a yéu cau don phuong
ciia mot qudc gia. Diéu nay cé vé nhu s& khong phu hop véi Luat Hang khong quéc té néu
phuong tién bay d6 khong c6 y dinh bay vao lanh thd cia qudc gia thiét 1ap ADIZ.

2.2. ADIZ va quyén tw do hang khong trong Ludt Bién quéc té

Bén canh Coéng udc Chicago nam 1944 vé hang khong dan dung, Luat Bién qudc té
cling 14 mot trong nhitng nganh ludt can xem xét khi phan tich vé co s phap 1y cia viéc thiét
lap ADIZ. Trén thuc té, ciing giéng nhu Cong uwdc Chicago nam1944, khong cé bat ky quy
dinh nao trong cac cong wéc Lut Bién chi ra quyén duoc thiét 1ap hay ngin cAm cac qudc gia
thiét 1ap ADIZ cho riéng minh. Bén Cong udc Geneva nam 1958 duoc coi 1a budc phat trién
dang ghi nhan dau tién cta qua trinh phap dién hoa luat bién qudc té va theo quy dinh cia cac
Cong udc nay, ngoai trir thém luc dja, bién duge chia thanh 4 vung chinh bao gém: Néi thuy,
lanh hai, ving tiép gidp lanh hai va bién qudc té. Trong khi noi thuy va lanh hai dugc x4c dinh
1a cac ving bién thudc chii quyén ctia qudc gia ven bién va chii quyén nay dugc mé rong dén
ving troi phia trén va day bién, long dat dudi dy bién’, tat ca cac ving bién con lai déu dugc
coi 1a bién qudc té, tai d6 tat ca cac phuong tién bay déu co quyén ty do hoat dong tai ving
trdi phia trén cdc ving bién nay'’. Cong udc Luét Bién 1982 (UNCLOS) bd sung thém mot
ving bién nita, d6 1a ving dac quyén kinh té va trao cho qudc gia ven bién quyén chu quyén
va quyén tai phan trong ving bién nay nhung quyén tu do hang khong tai ving trdi phia trén
van dugc ton trong va duy tri.

Nghién ctru su hinh thanh cta Luat Bién qudc té ciing cho thay, viéc thiét 1ap ving dic
quyén kinh té nham gitp qudc gia ven bién thuc hién cic quyén chu quyén riéng biét duoc
thira nhan d6i véi cac ngudn tai nguyén thién nhién, Céng udc khong dé cap dén muc dich an
ninh qudc phong khi thiét 1ap ra cac ving nam ngoai lanh thd qudc gia nay.'' Trong khi ADIZ
dugc thiét lap ra véi muc dich bao dam an ninh quéc phong. Do vay, viéc can cu theo
UNCLOS tao co so cho viéc thiét 1ap ADIZ 14 khong hop ly.

Ngoai ra, ap dung vao trudng hop cic ADIZ, vi ADIZ duoc thiét 14p tai khong phan
qudc té, tirc 1a ving troi phia trén ving diac quyén kinh té ciia mot hay mot s qubc gia va
ving troi phia trén bién qudc té. Theo quy dinh tai Diéu 58 va 87 ciia UNCLOS, cac phuong
tién bay s& dugc hudng quyén tu do hang khong tai ving troi phia trén ving dic quyén kinh
té va bién qudc té trén co sé cac didu kién cua Cong udc va cac nguyén tic khac cia Luat

? Xem thém Diéu 2, Cong ude vé lanh hai va ving tiép giap 1anh hai nim 1958
http://legal.un.org/ilc/texts/instruments/english/conventions/8 1 1958 territorial sea.pdf.

' Xem thém Diéu 2 va Piéu 3 Cong ude vé bién ca nam 1958, http://legal.un.org/avl/ha/gclos/gclos.html

" Xem Elizabeth Cuadra - Air Defense Identification Zones: Creeping Jurisdiction in the Airspace, (1977) 18
Virginia Journal of International Law, p. 485.
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Quéc té"2. Thuat ngit “cdc nguyén tdc khdc cia Ludt Quéc té” & day c6 thé duge hiéu 1a bao
gdm ca cac quy dinh vé hoat dong hang khong dan dung trong khuén khé Cong wéc Chicago
1944 va To chirc Hang khong dan dung qudc té (ICAO). Tuy nhién, viéc ndp ké hoach bay va
trao doi thong tin hang khong khi can thiét, trong do cé ca viéc nhan dién phuong tién bay da
dugc tién hanh trong cac FIRs. Vi vdy, viéc cac qudc gia don phuong thiét 1ap ADIZ va yéu
cau cac phuong tién bay thuc hién thém céc quy tic nhan dang trong ADIZ duong nhu 1a mot
su ap dat va tao thém cac nghia vu cho cac phuong tién bay, do d6 sé it nhiéu giy ra nhing
trd ngai cho cac phuong tién bay khi thyc hién cac hoat dong hang khong thong thuong.
Trudong hop nay cé thé thiy rd nhat khi mot ADIZ ciia mot nuée duoc thiét 1ap chong 14n 1én
FIRs do mot nudc khac quan 1y (nhu truong hop ciia ADIZ do Trung Qudc thiét 1ap tai Bién
Hoa Déng) thi tau bay dan dung, trong truong hop ndy, phai dong thoi tién hanh trao doi
thong tin hang khong véi ca hai qudc gia 1a qudc gia quan 1y FIRs va qudc gia thiét 1ap ADIZ.
Trong khi theo quy dinh tai diém 3.6.5.1, tau bay dan dung chi phai thiét 14p lién lac hai chiéu
v6i co quan quan 1y khong luu khi can thiét" thi ADIZ lai coi day 1a yéu cau bat budc. Diéu
nay la khong hop ly, dac biét 1a khi tau bay dan dung d6 khong c6 y dinh bay vao khong phan
ctia qubc gia thiét 1ap ADIZ. Do vdy, viéc thiét lap ADIZ c6 thé bi coi 1a vi pham phap luét
quoc te.

2.3. Hoc thuyét vé nguyén tic phong ngira va tw vé trong Ludt Quéc té
a. Nguyén tic phong ngira

C6 quan diém cho ring, viéc thiét 1ap ADIZ c6 thé dya trén co so hoc thuyét vé
“Nguyén tic phong ngira” (precautionary principle) thuong dugc ap dung trong Luat Moi
truong qudc té, theo d6 viée thiéu cac bang ching khoa hoc va thuc tidn khong 1am anh
hudng dén quyén cua cac qudc gia thuc hién cac hanh dong nham ngan ngira cac hau qua bat
loi trude khi né dién ra. Nguyén tic nay thuong duoc ap dung trong cac truong hop lién quan
dén nhiing tac dong tir hanh vi cua con nguoi 1én méi truong va stc khoe. Trong cic truong
hop do, hau qua cua hanh vi thuong khong thé tién lieu duoc'.

Dé c6 thé 4p dung dugc nguyén tic phong ngira, cac qudc gia mong mudn thuc hién
phai tién hanh danh gia cdc nguy co dua theo ning luc cua qudc gia dé ciing nhu phai dat
duoc mot sb nhirng hiéu qua nhat dinh. Pong thoi, cic méi lo ngai ciing phai dam bao hai yéu
t6 d6 1a thuc sy nghiém trong va khong thé khoi phuc dugc. Thong thuong, nguyén tic niy sé

12 Xem thém Diéu 58 va 87 Cong udc ciia Lién Hop Qudc vé Luat Bién 1982,
http://www.un.org/depts/los/convention_agreements/texts/unclos/UNCLOS-TOC.htm

1 Article 3.6.5.1: “An aircraft operated as a controlled flight shall maintain continuous air-ground voice
communication watch on the appropriate communication channel of, and establish two-way communication as
necessary with, the appropriate air traffic control unit, except as may be prescribed by the appropriate ATS
authority in respect of aircraft forming part of aerodrome traffic at a controlled aerodrome”.
http://www.icao.int/Meetings/anconfl2/Document%20Archive/an02_cons%5B1%5D.pdf

'* Xem thém Ruwantissa Abeyratne, “In search of theoretical justification for air defence identification zones,
International Civil Aviation Organization, Montreal, QC, Canada, 13 September 2011.
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dugc ap dung thong qua mot hé thdng phan tich rui ro, bao gdm ba thanh phan 1a: danh gia rui
ro, quan ly rui ro, truyén thong rii ro. Co sd clia nguyén tic ndy la dua trén cac gia thiét vé rai
ro tiém tang c6 thé gdy ra cic tac dong nguy hiém tir nhiing qua trinh hodc hién tugng da
duoc xac dinh trude do, déng thoi céc tinh toan khoa hoc khong dam bao dugc viéc ngan
chin rii ro tiém tang d6'°. Vi co ché ap dung dua chu yéu theo cc gia thuyét, cho nén viée
ap dung 1am can ctr phép 1y 1a khong chic chin, va rui ro cao trong viéc danh gid, tién liéu cac
su kién. Ciing chinh vi ri ro cao ma kha nang duoc chap nhan rong rai 14 rat thap.

b. Hoc thuyét vé quyén tw vé

Mot s6 quan diém khac lai cho rang céc quéc gia c6 thé vién dan truc tiép dén quyén tu
vé trong Luat Qudc té lam co s phap 1y cho viéc thiét 1ap cac ving ADIZ cua minh'®. Theo
d6, Piéu 51 Hién chuong Lién Hop Qudc cho phép cac qudc gia duoc tién hanh cac bién phap
tur vé trong trudng hop bi mot qudc gia khic tdn cong vii trang'’. Tai Phan quyét vé nhiing
hoat dong qudn sw va bdn qudn sw chong lai Nicaragua gita My va Nicaragua nam 1986,
Toa an Cong ly quéc té (ICT) da chi ra rang: quy tac cim sir dung vii luc trong quan hé qubc
té 14 mot jus cogens (hay néi cach khac d6 1a mot quy pham ménh Iénh c6 tinh bat budc
chung)'®. Nguyén tic nay chi thira nhan mot s6 trudng hop ngoai 16 dic biét"” va Piéu 51 cua
Hién chuong Lién Hop Quéc 13 mot trong cac ngoai 1é do.

Tuy nhién, néu chiéu theo Diéu 51 thi mot quéc gia chi dugc thuc hién quyén tu vé theo
dung diéu nay khi qudc gia d6 dang phdi himg chiu hanh vi tan cong vii trang ciia mét quoc
gia khdc. Trong khi d6, hau hét cic ADIZ déu duoc cic qudc gia thanh 1ap trong thoi binh, tai
thoi diém thanh 1ap ADIZ, cic qudc gia nay déu khong nam trong tinh trang bi tdn cong vii
trang nhu du liéu tai Piéu 51. Hon nita, ADIZ chi 12 mot tuyén bd nham tao thuan 1gi cho viée
phong thu quéc gia hon la mot hanh vi st dung vii luc truc tiép dé thuc hién quyén tu ve.

Mit khéc, véi su phat trién va hién hitu cta chii nghia khung b, ngay nay céac tau bay
dan dung tr& thanh mat loai vii khi dugc céac td chuc khung bo st dung dé de doa dén an ninh

"> Ruwantissa Abeyratne, “In search of theoretical justification for air defence identification zones”, p. 90,
International Civil Aviation Organization, Montreal, QC, Canada, 13 September 2011.

'® Xem Nicholas Grief, Public International Law in the Airspace of the High Seas, Utrecht Studies in Air and
Space Law (M. Nijhoff Publishers, 1994) 156.

7 Xem Piéu 51 Hién chwong Lién Hop Qudc tai http://www.un.org/en/sections/un-charter/introductory-
note/index.html. “Khéng c6 mét diéu khodan nao trong Hién chuong nay lam t6n hai dén quyén ti vé ca nhan
hay tdp thé chinh dang trong truong hop thanh vién Lién Hop Qubc bi tdn cong vii trang cho dén khi Hoi dong
Bdo an chiea dp dung dwoc nhitng bién phdp can thiét dé duy tri hoa binh va an ninh quéc té. Nhitng bién phdp
ma cdc thanh vién Lién Hop Quéc dp dung trong viéc bao vé quyén tw vé chinh dang dy phdi dwge bdo ngay cho
Hoi dong Bao an va khong dwoc gay anh huong gi dén quyén han va trdach nhiém cia Hoi d‘ong Bdo an, chiéu
theo Hién chuong nay, doi voi viéc Hpi dong Bao an dp dung bat ky liic nao nhitng hanh déng ma Hoi dong thdy
can thiét dé duy tri hodc khoi phuc hoa binh va an ninh quoc te”.

' Xem Phan quyét cua Toa an cong ly qudc té lién quan dén vu Nicaragua kién My tai http:/www.icj-
cij.org/docket/?sum=367&p1=3&p2=3 &case=T70&p3=5

1 Cac ngoai 1¢ cua nguyén tic nay bao gom: (1) Ty vé theo Diéu 51 cua Hién chwong; (ii) St dung vii luc theo
quyet dinh cua Hoi dong Bao an Lién Hop Quoc theo Chuong VII; (iii) Viéc dau tranh gianh doc lap ciia cac dan
toc du tranh gianh quyén tu quyét.
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ctia nhiéu qudc gia ma dién hinh nhat la tir su kién ngay 11/9/2001. Trong bdi canh do,
nguyén tic tu vé trong luat tdp quan qudc té co thé dong vai tro co sd phap ly cho cac ADIZ.
Elizabeth Cuadra trong mot nghién ctru dang tai trén tap chi Ludt Quoc té cua Virginia di cho
rang luat tip quan qudc té trao cho cac qudc gia quyén duoc tién hanh cic bién phép tu vé khi
ho nhan théiy nguy co cua viéc s€ bi mot quéc gia khac tan cong vii trang, trudc khi viée tAn
cong nay thuc sy xay ra trén thuc té. Nguyén tic nay duoc goi 1a “tw vé dy liéu” (anticipatory
self-defense).”’ Nguyén tic nay ciing duoc chinh quyén cua Toéng thdng Bush nhéc lai va mé
rong thanh nguyén tic “tu vé phu dau” (preemptive self-defense) trong Chién luoc an ninh
qudc gia M§ nam 2002 khi dé cap dén cac bién phap ddi phé vé6i chu nghia khing b*'. Nhu
vay, néu ap dung nguyén tic nay, ADIZ c6 thé coi 1a mot bién phép tu vé can thiét trudc nguy
co de doa an ninh qudc gia dén tir cic hanh vi khiing b bang dudng hang khong. Tuy nhién,
nguyén tac “tu vé phu dau” hién khong dugc cong nhdn mot cach rong rai va con la van dé
gdy ra rat nhiéu tranh cii trong cong dong qudc té. Mic du vay, nhung cac hoc gia ciing thé
hién sy dong thuan rang, quyén nay van c6 can cit dé dugc 4p dung khi ma tinh trang nguy
hiém sip xay ra, dong thoi viéc 4p dung quyén nay phai dugc giai thich rd rang va khong
duoc thai qua. Ciing gidng nhu nguyén tic phong ngtra, dé c6 thé ap dung nguyén tic tu vé
pht dau can phai trai qua cic budc danh gia tinh can thiét va twong xtng. Cu thé, dau tién
phai danh gia tinh can thiét trong viéc ap dung cic bién phap bao vé ciing nhu phai chi ra cac
kha ning va nguy co xay ra tdn cong lap tirc (imminent threat), thi hai 13 tinh twong xing
chinh 1a bién phap tu vé twong ng v6i hiém hoa sap xay ra. Va dudng nhu ADIZ khong thoa
min cac diéu kién vé tinh can thiét ciing nhu tinh twong xtng dugc néu & trén dé c6 thé can
clr vao nguyén tic ty vé phu ddu 1am co s& phap 1y cho viée thiét 1ap ciia minh. Di véi tinh
tuong xtng, ADIZ dua ra qua nhidu ganh ning vé nghia vu cho cic phuong tién bay, tuy
nhién cac ché tai ap dung khi mot phuong tién bay khong thuc hién cac nghia vu trén lai vo
cung nang né, bi budc ha canh, c6 thé bi tn cong vii trang, trong khi cac phuong tién bay nay
dang tién hanh bay trén khong phan qudc té. Khong thé phu nhan rang tinh can thiét trong
viéc bao vé an ninh qudc gia ludn duoc dat 1én hang dau, tuy rang thé gidi dang trong thoi ky
hoa binh, cac cudc cong kich bing tau bay ciing khong phai 1a mdi de doa nhung vdi su thay
ddi ciing cac su kién khung bd thi ADIZ van thé hién tdm quan trong ciia minh trong viéc
ngan chin cac nguy co tan cong khung bd tir may bay dan dung.
3. Nhan xét chung

Thir nhat, viéc thiét 1ap cac ADIZ 1a hanh vi don phuong ciia cac qudc gia véi muc dich
tao ra khoang thoi gian va khong gian can thiét dé nhan dién cac phuong tién bay trudc khi
chung tién vao khong phan qudc gia. Ngoai ra, trong mot s6 trudng hop cu thé, cac qudc thiét
1ap ADIZ ngoai muc dich dam bao an ninh con nham khang dinh chii quyén va viéc quan 1y
thuc té ving troi phia trén cac ving lanh thd hodc ving bién dang tranh chap.

Thir hai, thuc té viéc thiét lap cac ADIZ cua cac quéc gia cho théy, voi cac ADIZ da
dugc thiét 1ap, hdu nhu khong vap phai sy phan dbi cua cac qudc gia khac. Tuy nhién, khong

* Xem Elizabeth Cuadra, “dir Defense Identification Zones: Creeping Jurisdiction in the Airspace' (1978) 18
Virginia Journal of International Law 485, 502.
! Xem M. Weller, Iraq and the Use of Force in International Law (Oxford University Press, 2010) 139.
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thé phii nhan viéc cic ADIZ dugc thiét 1ap trén khong phan qudc té c6 thé gay anh huong dén
quyén tu do hang khong tai cac khu vuc nay, dic biét trong trudng hop ADIZ cua Trung
Quéc va mot s6 nude khac khi cac qudc gia nay 4p dung Quy tic nhan dang phong khong ddi
v6i moi phuong tién bay qua ADIZ, bat chip viéc phuong tién d6 c6 y dinh bay vao khong
phén cia ho hay khong.

Thir ba, nguyén tic chung cua Luat Qudc té 1a cac qudc gia cd quyén bao vé chii quyén
va an ninh d6i v&i lanh tho va khong phan cia minh, dong thoi c¢6 nghia vu ton trong quyén tu
do hang khong qudc té ciing nhu hop tac dé bao vé an toan hang khong dan dung quéc té. Do
d6, mac du Luat Qudc té khong cam viéc thiét 1ap cac AIDZ nhung viéc xem xét tinh hop
phap ciia ADIZ can thuc hién trén timg ADIZ cu thé va d6i chiéu véi nguyén tic co ban néi
trén. Mot ADIZ c6 thé coi 1a khong vi pham céc quy dinh cta luat phap qudc té néu né duoc
thiét lap trén co sé ton trong chu quyén, su toan ven lanh thd cua qudc gia khac; dong thoi cac
ADIZ khéng duge bao trim 1én khu vuc chong 1an vé chii quyén hodc ving bién chong lan
giita cac qudc gia.
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