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TIEU CHi HOAN THIEN PHAP LUAT VE DAU TIT, KHAI THAC 
CONG TRINH GIAO THONG THEO HINH THllfe H0P DONG BOT 

I ThS. VO TH! H 6 N G LAN * 

ThS. NGUYfiN NHU C H I N H ** 

Tom tdt: Xdc dinh tieu chi hodn thien phdp lugt vi ddu tu, khai thdc cong trinh giao thong theo hinh 
thdc hgp ding Xdy dung - Kinh doanh - Chuyen giao (hgp dong BOT) co y nghTa hit sdc quan trpng cd 
ve ly ludn vd thuc lien trong dai sdng kinh te - xd hgi hien nay. Trong bdi viet, tdc gid se bdn ludn sdu hoH 
ve vdn de ndy. 

Abstract: Defining criteria of completing law on investment, exploitation of traffic project under 
Build-Operation-Transfer (BOT) has a very important meaning in the theory and practice of current 
social-economic life. The paper will go deeper ta discuss this issue. 

1. Khai quat quy djnh phap lu^t v^ dau tu, 

khai thac cong trinh giao thong theo hinh thiic 

hpp ddng BOT 

Hifn nay, Qude hdi chua ban hdnh luat quy djnh 

cu the ve ddu tu theo hinh thuc ddi tac cdng tu, 

trong dd cd bao gdm cdc hinh thuc dau hi cy the 

nhu: BOT, BTO, BT, BOQi... Khung phap ly didu 

chinh boat dpng dau hi theo hinh thuc hop ddng 

BOT dupe quy djnh tgi cdc van ban: Lugt Dau thau 

nam 2013, Luat Dat dai ndm 2013, Luat Dau tu nam 

2014, Ludt Ddu hr cdng nam 2014, Luat Xay dyng 

nam 2014, Ludt Doanh nghiep nam 2014, Luat 

Quan ly, sfl dyng tai san edng nam 2017...; Nghj 

djnh sd 63/2014/ND-CP ngdy 26/6/2014 cua Chinh 

phii quy djnh chi tiet thi hanh mpt sd dieu cua Luat 

Ddu thau ve lya chpn nhd thau; Nghj djnh sd 

30/20I5/ND-CP ngdy 17/03/2015 eua Chinh phii 

quy djnh chi tiet thi hanh mpt sd dieu cua Luat Ddu 

thau ve lya chpn nhd dau tu (Nghj djnh sd 

30/2015/ND-CP) vd mdt sd van ban khac; Nghi 

djnh sd 63/2018/ND-CP ngay 04/5/2018 cua Chinh 

phii ve dau tu theo hinh thflc doi tae cdng tu (Nghj 

djnh sd 63/2018/ND-CP). 

2. Ddnh gia quy dinh phdp lu^t vl dau tir, 

khai thac cong trinh giao thong theo hinh thu'c 

hgrp ddng BOT 

2.1. Ket qud dgt duac 

Trong boi cdnh ngudn lyc dau tu cdng cdn han 

h?p, thyc hifn ehu truong efla Ddng, Chinh phu da 

ehi dao cac bd, nganh tang cudng xay dung chinh 

sdch, vdn bdn quy pham phdp ludt, kiem soat qua 

trinh &hx hr, van hanh khai thae. Ke tfl sau ndm 

201! den nay, trong qua trinh tridn khai dy an, cac 

CO quan quan ly nhd nudc dd phat hifn nhiing bat 

cap, hgn che trong ea che ehinh sach vd da ed cac 

sfla ddi, bd sung nhilu van bdn quy phgm phap luat 

quy djnh vd hudng ddn thuc hien qudn ly, triln 

khai thyc hifn ddu tu du dn giao thdng theo hinh 
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thuc hop ddng BOT dd tgo didu kifn khuydn khich 

cac nhd ddu tu, gdp phdn thiic ddy hogt dpng huy 

dpng vdn ngoai ngan sach vao ddu hr phdt trien ket 

cau hg tdng dudng bp cua ddt nudc. Nhidu vdn bdn 

quy djnh, hudng dan ve hpp ddng BOT dupe ban 

hanh da gdp phan: Giup cho cae dy an BOT dupe 

trien khai, thyc hifn thuan Ipi hon; tgo didu kifn 

cho cac thanh phan kinh td tham gia ddu tu; thu hut 

ngudn vdn ddu tu cua cac doanh nghifp trong ITnh 

vyc giao thdng; gidm ganh nang cho ngdn sach nhd 

nudc trong vifc ddu tu, xdy dyng ket cau hg tdng 

giao thdng; mang lai tinh hieu qud trong mdi 

trudng ddu tu; tgo hanh lang phap ly de trien khai 

thyc hifn cac hap ddng BOT... 

Ve ca bdn, cac chinh sdch phdp ludt cung nhu 

cac quy djnh ve ddu tu va khai thdc cdc cdng trinh 

giao thdng theo hinh thflc hpp ddng BOT dupe ban 

hanh phfl hpp vdi yeu cdu thyc tiln. 

2.2. Hgn che, bat cap 

Thu nhdt, eac quy djnh ve qudn ly eac dy dn ddu 

tu theo hinh thflc hgp ddng BOT chua tap hung ma 

dang chiu sy dieu chinh cua nhieu luat (Ludt Xdy 

dung, Luat Dau tu, Ludt Dau thau, Lugt Doanh 

nghifp...), cac nghj djnh, quyet djnh. chi thj eua Thu 

tudng Chinh phu va nhieu thdng tu, van bdn hudng 

dan cua cac bp, ngdnh dan den tinh trang xung dpt, 

chdng cheo gifla cac van bdn phap ludt. Nhieu ndi 

dung phdn cong eho nhieu dau mdi qudn ly nhurng 

chua quy dinh ro trach nhifm cua cdc cap, nganh. Vi 

dy: Trudc ndm 2015, sy tdn tgi dong thdi cua Nghj 

dinh sd 108/2009/ND-CP ngdy 27/11/2009 cua 

Chinh phu vd ddu tu theo hinh thuc hpp ddng BOT, 

BTO, BT (Nghj djnh sd 108/2009/ND-CP) va Quyet 

dinh sd 71/2010/QD-TTg ngay 09/11 /2010 cua Thu 

hrdng Chinh phfl ve vifc ban hanh quy che thi 

didm ddu tu theo hinh thflc ddi tac cdng - tu (Quylt 

djnh sd 71/2010/QD-TTg) dd didu chinh cac dy an 

BOT, BTO, BT vd cdc du an PPP da dan ddn each 

hieu khdng thdng nhdt, cho rdng ddy la cac dy an 

khdc nhau. Cy the, mpt sd quy djnh lien quan den 

tham quyen, thu tyc lap, tham djnh, phe duyet dy 

an, xac djnh ngudn vdn tham gia cua Nhd nudc... 

dupe quy djnh tai Quydt djnh sd 71/2010/QD-TTg 

khdng phu hpp vdi Nghj djnh sd 108/2009/ND-CP. 

Hai vdn ban ndy co nhung npi dung khdng ddng 

nhat vd khdng ket ndi vdi nhau. Su thieu tuong 

thieh giua hai vdn bdn nay da gay nghi nggi cho 

nha dau tu cung nhu cdc nha tai trp ve tinh kha thi 

va tinh thdng nhdt trong chinh saeh thu hiit dau tu 

phat trien ket cau hg tang tgi Vift Nam. 

TViM" hai, hf thdng van ban phdp ludt quy djnh 

eac van de tu khau trien khai, thuc hifn, hoan thdnh 

den dua vao khai thac cdn thieu thdng nhdt, ddng 

bd, chua ludng bet tac dpng ddi vdi ddi tuang bj 

anh hudng. 

Thif ba, nhieu van bdn quy djnh ve cac van de 

sau cdn ehung chung, chua rd rang nhu: Quy djnh 

ve quy trinh, thu tue quyet dinh ddu tu dy an; cdng 

tdc gidm sdt, nghifm thu vd thanh toan cdng hinh 

dgc biet qudn ly phan vdn gdp cua Nha nudc; edng 

tac giam sat va qudn ly chdt lupng trong qua trinh 

dau tu, vgn hanh; ca che uu dai, bdo ddm ddu tu; 

vdn ddu hr cua Tvlbd nudc, vdn nhd nudc, vdn ngdn 

sach, tdng vdn ddu tu, tdng muc dau tu... Mot sd 

khai nifm nhu doanh nghifp dy an, chuydn nhuang 

quyen va nghTa vy hpp ddng... ehua dupe quy djnh 

ro rang din den nhieu each hieu khac nhau, gay 

khd khan cho eac nha dau tu hr nhan mudn tham 

gia dau tu cae dy an BOT. 

Thd lu, mpt sd quy dinh phap lugt chuyen 

ngdnh chua day du, tham chi mpt sd npi dung chua 

cd hudng dan rd rang hodc chua cd vdn bdn ndo 

diiu chinh, cy thd: Chua cd tieu chi r6 rang ve vifc 

lya chpn nhiing dy an "nang cap, cai tao" hay "ddu 
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tu hiyen mdi" de thyc hifn theo hinh thuc hop 

ddng BOT hay ddu tu bang ngudn vdn nhd nudc; 

chua cd quy djnh ve cdc dy an ket hpp nhieu hinh 

thuc hpp ddng nhu BOT kdt hpp vdi BT, BTO...; 

trinh ty tham vdn, thdng nhat gifla co quan nha 

nudc cd thdm quyen vdi chinh quyen dja phuong, 

nhan dan trong khu vuc du an vd cac ben lien quan 

ve quy md ddu ta, mirc phi su dyng djch vy, dja 

diem ddt tram thu phi, chinh sach hd trp cho nhdn 

dan gdn diem ddt tram thu phi ciing chua dupe quy 

dinh cu the; co che phdi hpp, gidm sdt qud trinh 

khai thdc cdng hinh vd cung cap dich vy eua nhd 

dau tu chua duoc quy dinh ddy dii nen da gdy khd 

khan trong qua trinh trien khai thyc hifn; van de 

quyet todn hop ddng BOT chua cd hirdng dan ro 

rang. 

Thu ndm, mdt sd quy djnh cdn mang tinh 

nguyen tdc, chua cy the, minh bach tfl qua trinh 

quyet djnh dy an dau tu, lya chpn nhd ddu tu, hpp 

ddng du an, qudn Iy doanh thu thu phi ddn quy djnh 

ve muc loi nhuan cua nhd dau tu. 

Thir sdu, mpt sd quy djnh ddi vdi cac dy an ddu 

tu theo hinh thuc hpp ddng BOT cdn mom rd, 

thieu khoa hpc, chua dap ung dupe tinh linh hogt 

vd kjp thdi ciia cac dy an BOT lam anh hirdng hire 

.tiep den qud trinh dam phan, ky ket hpp ddng BOT 

va thyc hifn cae dy an BOT. Tren thyc td, eac thii 

tuc de thyc hien dy dn ddu tu PPP2 tai Nghi djnh sd 

I5/2015/ND-CP ngdy 14/2/2015 cua Chinh phii vd 

dau tu theo hinh thuc ddi tac edng hr (Nghj dinh sd 

15/2015/ND-CP) edn kha rudm rd, gay khd cho ca 

quan chuc nang vd nhd ddu hr khi tridn khai dy an. 

Nghj djnh sd 63/2018/ND-CP da sua ddi 06 npi 

dung quan trpng, bao gdm: Quy djnh ro vd thu tyc 

quydt djnh chu truong dau tu PPP; md rpng cac 

nguon vdn nha nudc tham gia du an PPP; quy djnh 

chat chS hon ddi vdi cdc dy an BT; bai bd thy tyc 
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cdp giay chiing nhdn dang ky ddu tu ddi vdi dy an 

PPP, gdp phan cdi cdch thu tyc hdnh chinh; bd sung 

quy djnh thyc hifn du an PPP ap dung cdng nglie 

cao; day mgnh phan cap cho cdc dan vj sy nghifp 

cdng lap, ddng thdi tang cudng eong khai, minh 

bgch thdng tin ve PPP. Tuy nhien, cdc qyy djnh mdi 

ndy cd phu hpp vdi thyc tien hay khdng, cd khSc 

phyc dupe cac thfl tyc rudm rd hay khdng cdn phai 

kiem nghifm trong thdi gian tdi. 

2.3. Nguyen nhdn cm han che, bat cgp 

Nguyen nhan cua nhung hgn che, bat cgp tren 

Id do chua cd khung phap ly cao nhat dieu chinh 

ve dau tu theo hinh thuc hpp ddng BOT. Cac quy 

djnh phap lugt ve dau tu va khai thac cdng trmh 

giao thong theo hinh thvrc hpp ddng BOT con 

ndm rdi rac d nhieu vdn bdn khac nhau nen chua 

thong nhdt, ddng bp. Ddu tu theo hinh thflc hgp 

dong BOT dupe dieu chinh bdi rdt nhieu luat, 

nghj dinh, thdng tu. Mac du Ludt Dau tu cdng va 

Lugt Dau tu da cd quy dinh ve hinh thflc dau tu 

PPP (trong do cd hinh thflc hop ddng BOT) 

nhung edn chung chung, vdn bdn phdp ly cao nhat 

quy djnh cy the, chi tidt vd hinh thflc ddu hr PPP 

mdi dflng d muc nghj djnh md chua cd luat rieng, 

ngoai ra cdn rat nhieu quy dinh ndm rai rac d cac 

lugt chuyen nganh nen van tdn tai nhftng khoang 

trdng phap lugt. 

3. Cdc tieu chf, phutfng hudng hoan thi^n 

phap luat ve dau tir, khai thac cong trinh giao 

thong theo hinh thirc hpp ddng BOT 

Thu" nhat, nghien ciru, hodn thien phdp lugt ve 

ddu tu theo hinh thitc hgp dong BOT dgt trong long 

the hodn thipn phdp lugt ve ddu tu theo hinh thuc 

PPP 

Vifc xay dyng mpt khung phap ly duy nhat, 

khdng chiu anh hudng va hi dieu chinh bdi cac luat 

khdc nhau Id rapt hong nhftng dieu kifn quan trpng 
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de thu hflt cdc nhd dau tu trong nudc vd qudc te tdi 

ddu tu theo md hinh PPP ndi chung vd du an cdng 

trinh giao thdng dudng bp theo hinh thuc BOT ndi 

rieng. Do dd, viec nang cdp quy dinh ve PPP tu cap 

nghj djnh len cap luat Id rdt cdn thiet. Trong dy 

thao Ludt ve PPP can phdi dupe long ghep cac quy 

djnh giai quyet cac van de hgn che hifn nay cua dy 

an cdng trinh giao thdng BOT. 

Ve ket cdu cua Luat, ngodi cac chuang, didu 

quy dinh ve cdc nf i dung ndng cap tu nghj djnh 

(ITnh vyc, trinh ty, thu tyc, ngudn vdn tridn khai dy 

an PPP, uu dai, ho trp dau tu...) cdn bd sung cae 

chuong, dieu mdi ve dy an cdng trinh giao .thdng 

theo hinh thflc BOT. 

Thu: hai, tieu chi vi lua chgn du dn giao thong 

dau tu theo hinh thuc BOT 

Myc tidu chinh trong vifc thuc hifn du dn BOT 

la dgt dupe hieu qua dau tu trong cung cdp co sd ha 

tang. "Hifu qua ddu tu" cd nghTa Id dat dugc Ht 

hpp tdi uu giiia lpi ich vd chi phi, dam bdo tinh 

hifu qud kinh te - xd hpi cao nhdt khi dau tu co sd 

ha tang qudc gia thdng qua BOT. Ben canh dd, khu 

vyc tu nhdn \ln co co hpi thu hdi vdn vd Ipi nhugn, 

ciing nhu hpp ly ddi vdi ngudi su dyng. 

Do dd, hoan thif n phap ludt ve dau tu, khai thdc 

cdng trinh giao thdng theo hinh thuc BOT can quy 

djnh bp tieu ehi chung, trong dd cd each thuc xep 

h^ng, cham didm, phan loai... de cac co quan nhd 

nudc cd tham quyen trong qua trinh Igp ke hoach 

dau tu cdng cd can cu lya chpn sa bp cdc dy an 

giao thdng cd kha nang thyc hifn theo md hinh 

BOT tir danh sdch cae du an can ddu tu ciia minh, 

tii dd chuan bj, lya chpn nha ddu tu thyc hifn dy dn 

mpt each hifu qua nhat. 

Thu- ba, tieu chi vi lua chgn nhd ddu lu thuc 

hipn dtf dn giao thong theo hinh thirc BOT 

De dam bdo dy an giao thdng dupe dau tu theo 

hinh thuc BOT hifu qud, thdnh cdng, quan trpng 

nhdt Id lua chpn dupe nhd ddu tu. Viec lya chpn 

nhd ddu tu can phai giai quyet dupe cdc vdn de sau: 

- Nha dau tu phai cd nang lyc, dac biet ve tai 

chinh. Quy djnh ve ty If vdn cua chu dau tu so vdi 

tdng sd von huy ddng phai nhieu hon quy djnh hien 

nay (15%). Hgn che vifc tham gia cua cac ngan 

hang thuang mai trong viec huy dpng vdn. 

• Bd sung quy djnh vd tieu chi dd danh gid ndng 

luc tdi chinh cua nhd dau tu, nghien cflu quy dinh 

muc vdn chu sd hftu phii hpp vdi tinh chdt, ddc 

diem cua timg nhdm dy an. Rd sodt quy dinh ve 

lap, phe duyft, qudn ly chi phi ddu tu xdy dyng, 

van hdnh, khai thdc cdc cdng trinh giao thdng theo 

hinh thuc BOT. Ddc bift sdm ban hanh djnh mflc, 

don gia vd vifc cdng bd chi sd gia hj thj tnidng phu 

hpp vdi diSu kifn thyc td. 

- Bd sung che tdi xfl ly ddi vdi cac nha day tu 

chdm quyet toan, chdm thyc hifn trach nhifm cdng 

khai, cap nhgt luu lupng phuang tifn, doanh thu 

hodn vdn, thdi gian thu gid su dyng djch vy. Quy 

dinh ve hach nhiem cua nhd dau tu bdo ddm chat 

lupng cdng hinh khi van hanh vd bdn giao cho Nhd 

nudc. Quy djnh ve eo che tham van trudc khi quyet 

djnh ddu tu vd vifc ngudi su dyng djch vu phan ddi 

viec cung cap djch vy ddi vdi cdc co quan qudn ly. 

Thw tu, tieu chi ve xdy dymg khuon kho phdp ly, 

cong CII de cdc ca quan nhd nuac co thdm quyen to 

chuc gidm sdt vd qudn ly hgp dong BOT 

Khac vdi du dn dau tu cong truyen thong, dy an 

PPP se keo ddi trong khodng thdi gian tu 20 - 30 

nam. Do do, de dam bao chat luang cua cdng trinh, 

dich vy do nhd ddu tu td chuc van hdnh va eung 

cap, ca quan nhd nudc cd thdm quyen can ed trach 

nhifm td chuc gidm sdt va qudn ly hpp ddng chat 

che. Thyc tien hifn nay, nhieu cong hinh giao 

thdng dau hr theo hinh thirc BOT tai Vift Nam 
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dang trong thdi hgn cua hpp ddng nhung da xudng 

cap, ed hifn tupng sut lun... nhung khdng dupe co 

quan cd tham quyen quan tdm kjp thdi; dan den 

tinh trgng ngudi ddn phai sfl dung dich vu khdng 

dung chdt lupng nhung van phai trd phi. 

Tgi mpt sd nude dp dyng thanh cong md hinh 

PPP vao ddu tu ca sd ha tang, cac co quan qudn ly 

hpp ddng PPP sfl dyng bp chi sd danh gia chat 

lupng djch vy tren ca sd ket qua dau ra, dupe ggi 

la Key Performance Indicators (KPIs) de gidm sdt 

vd qudn ly hpp ddng vdi cdc nha dau tu PPP. Dinh 

hudng nay da dupe quy dinh tai Thdng tu sd 

02/2016/TT-BKHDT ngay 01/3/2016 cua Bp Kd 

hogch va Dau tu hudng dan lya chpn so bp dy an, 

ldp, thdm djnh, phe duyft de xudt dy dn vd bao cao 

nghien cflu kha thi dy an dau tu theo hinh thuc ddi 

tac cdng tu. Tuy nhien, do ITnh vyc dupe Chinh 

phu khuyen khich dau tu theo hinh thuc PPP rat da 

dgng nen Bp Giao thdng v^n tdi cdn ban hdnh bp 

cdng cy giam sat va quan ly hpp ddng phii hpp vdi 

cdc dy an giao thdng dudng bp^. 

Thu ndm, tieu chi vi cong khai, minh bgch 

trong qud trinh khdo sdt, lira chgn vd ddu tu du dn 

cong Irinh giao thong theo hinh thirc BOT 

Mpt trong nhiing han chd, bat cap Idn nhdt hifn 

nay trong qua trinh dau tu dy an cdng trinh giao 

thdng theo hinh thflc BOT da dupe nhieu co quan, 

ngudi dan phdn anh dd Id vifc thieu cdng khai, 

minh bach trong cdc dy an. Tu thieu cdng khai 

trong qua trinh lya chpn dja diem ddu tu, ph3n Idn 

ngudi ddn khdng hieu tgi sao dudng dang di, van 

tdt, Igi dupe "trai nhya" roi "mpc len" ham BOT 

thu phi. Vifc nha ddu tu khdng cd ndng lyc vin 

duac ehi djnh thdu, dan den chat lupng thi cdng 

kem, chua thi cdng xong dd dyng trgm thu phi de 

lay them vdn ddu tu. Do vgy, vifc hoan thien phap 

ludt phai tao ra mdi trudng thdng tin thdng sudt 

cho cdc nha ddu tu cung nhu ddm bao sy tham gia 

gidm sat cua cdng ddng. Vi vay, can nghien cuu bd 

sung quy djnh vd cdng khai thdng tin ve dy an giao 

thdng theo hinh thuc BOT hong sudt vdng ddi dy 

an, bao gdm ca thdng tin ve tien dp thyc hifn. 

Cae chu the tham gia giam sat dy dn BOT bao 

gdm nhieu thdnh phdn tu cac co quan kiem toan 

dpe Igp tdi sy tham gia giam sat cua ngudi dan. 

Vifc hoan thien phap lugt phdi tgo dupe kenh tham 

gia y kidn, gidm sat, phdn hdi eua cpng ddng. 

Phai thiet ke ca che ddu thau rdng rdi trong qua 

trinh lya chpn nhd ddu tu. Hifn nay, Nghi djnh sd 

15/2015/ND-CP va Nghj djnh sd 30/2015/ND-CP 

da cd nhiing quy dinh ro rang, nhung can phai lya 

chpn va xay dung nhiing quy djnh rieng dp dyng 

ddi vdi dy an cdng hinh giao thdng. Trudng hpp 

edp bdch, Nhd nudc khdng thu xep dupe nguon 

von, phdi keu gpi dau tu BOT cdc dy an hifn hftu, 

ddc dao thi can tham vdn day du eae y kidn cua dja 

phuong qua cac co quan dgi difn la Hpi ddng nhan 

ddn, Dodn dgi bieu qudc hpi, eae hifp hdi van tai, 

cdc ca quan chuc ndng, tu do xem xet xin y ki6n 
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