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Tém tit: Quyén tiép cén cong Iy ctia nhém phu nit bi bao luc gia dinh la mot trong nhimg quyén co
ban nhdt cia nguwdi phu nit khi tinh trang bao lec dién ra thuong xuyén. Hién nay, vdn con ton tai rat
nhiéu rdo cdn trong tién trinh thuc hién quyén tiép cgn cong Iy thong qua hé thong phép Iy chinh chizc
(Téa an). Do d6, viéc nghién ciru co ché tiép cgn céng ly ngodi co quan tr phap cé y nghia thiét thuc
trong hoat déng bdo vé quyén ctia nguoi phu nit.

Abstract: The right of women as victims of domestic violence to have access to justice is one of the
most basic rights of women when violence is frequent. Currently, there are many barriers in the process
of implementing the right of access to justice through the legal system of government (court). Therefore,
the study of the mechanism of access to justice outside the judiciary has a practical significance in

protecting women's rights.

1. Khéi niém quyén tiép cin céng 1y, co
ché tiép can céng Iy khdng chinh thire cha
nhém phy nir bi bao lire gia dinh

Céng 1y 13 dic tinh kbich quan dugc phat
trién trong xa hoi dan chy, nhung lai c6 cbi
ngudn trong xa hoi c6 nhimg mau thudn dbi
khang va dfc tinh nay xuht hién tir rét s6m.
Duéi gbéc 4o nghién ciru quyén con ngudi,
quyén tiép cin cong 1y cia nhém phy nir b
bao luc gia dinh dugc coi 12 mét trong nhimg
quyén quan trong khi ngudi phy nir bj bao lyc,
béi néu khong cb quyén niy, phy nir s& khong
thé tim kiém dugc cong ly, thay vao d6 1a sy
chiu dyng v6i nhitg t6n thuong vé thé xac va
tinh thén, ciing nhv “déng cimg” kha ning dAu
tranh bio vé quyén cho ban thin minh. Cich
dién giai thudt ngir quyén tiép can cong 1y chi
gin lidn véi hoat dong té tung cua Toa 4n
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trong pham vi hep khéng thé bao ham dugc
diy du n6i ham quyén tiép cin cong ly cta
nhém phuy nir bi bao lyc gia dinh, boi vi trén
thyc té, dbi v6i nhém d& bi tdn thuong nhu
nhém phu oi bi bao lyc gia dinh cing véi
nhidu rio cin vé vin hoa thi hoat déng cua
Toa an khong tao duoc niém tin déi véi nhém
aéi twgng niy. Do 6, da phan cic nghién ciru
hién nay d&u dbng tinh v6i quan diém quyén
tiép cin cbng ly ciia nhom phy nir bi bao lyc
gia dinh theo nghia rdng hon, dé 1a quyén tiép
céin cng 1y duge hidu nbu kha ning tim kiém
sw dén bil hodc sy khic phuc cho nhiing bét
cdng hay thiét hai ma nhém phu nir bi bao luc
gia dinh phai ganh chiu théng qua hé théng tu
phap va hé thong hd trg nhom phy nir bi bao
lyc gia dinh nhw: Hoi lién hiép pbu nir, Uy ban
nhin dan, t§ dan phd, cac td chirc phi Chinh
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pht hoat dong hd trg nhém phy nir bi bao lyc.
Nhimg bét cong/thiét hai do mot dbi tuong
déc biét, @6 la ngudi chéng thuc hién cac hanh
vi bao lyc, gdm bao lyc tinh thin va bao lyc
vé thé xic, gy ra nhimg ton hai nghiém trong
anh huéng dén danh dy, nhan phim, sirc khoe
cta ngudai phu ni.

Trong xd hoi Viét Nam, hiu hét nguodi phy
nir nhan thirc rat rd bén phan, trach nhiém cda
mdt ngudi vg, mot ngudi me va s gin giir gia
dinh. Tuy nbién, trong truong hop nhém
ogudi phy nit mong mudn tim kiém céng ly
truéc nguy co bao lyc gia dinh, minh chimg
mot didu ring, su chiu dyng cua phu nir d
vugt qua mirc gidi han va tinh “thuong xuyén
bi bao lyc” 1a thuat ngir thudng xuyén dugc
13p lai trong cudc sdng cuia ngudi phy nit. Do
46, phai phan dinh rd rang pham vi ddi tugng
phu nr bj bao lyc gia dinh cin dugc bao vé
quyén tiép cin céng ly nhu sau: (i) Nhém phu
nir thudng xuyén bi danh dip, viéc hoa giai
cia co quan chinh quyén khong mang lai hiéu
qua thiét thyc teén thyce té; (i) Nhém phy nit
¢6 nguyén vong ndp don dé dugc bao vé
quyén trudc tinh trang bao lyc gia dinh.

Co ché tiép cn cong Iy ciia nhom phu nir
bi bao luc gia dinh ngoai co quan tu phap, bao
g6m bé théng phap 1y c6 tinh nha nuéc (Chu
tich Hoi phu nir, nguoi dai dign cho khu vyc
dan cu, Ban hoa giai co s@, trg gidp phép ly)
va hé théng phi oha nuéc (cic td chic phi
Chinh pht hoat dong vi su tién bd cua phu
nir), ddng thi véi sy tham gia cha mét sé co
quan khéc nhu co quan truyén thong, céc co
s6 hd trg y té... Co ché nay c6 thé hiéu 1a co
su tham gia ctia cha thé thir ba, chi thé nay c6
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dic diém diic biét d6 1 hiéu rd hoan canh timg
h$ gia dinh, tao sy an toan, gﬁn gii, giip
nhém phu nif c6 nhimg kién thic tiép can
cong 1y théng qua hoat dong trg giup phap ly
d6i véi nhém phu nir b bao luc gia dinh, ddng
thoi, nhim chim dirt s dau khd cho phy nit
thong qua hoat déng hoa gidi mau thuin, chim
dirt bao lyc (hé théng phap 1y cb tinh nha
pudc), tao ra nhimng hoat dong thic ddy nhan
thirc nang cao bao vé quyén tiép can cong Iy
cia ohém phu nir bi bao luc gia dinh, tién
hanh xay dung céc co s& vat chit dam bio cho
nhém phy nir thuc hién quyén tiép cin cdng Iy
nhu nha tam lanh (hé théng phi nha nudc).

2. Tinh cAn thiét cia co ché tiép can cong
ly ngodi co quan tu phip ciia nhém phy nir
bi bao lye gia dinh

Thir nhét, 16n tai nhitng han ché trong co
ché tiép cdn céng ly chinh thirc (Toa dn)

Viét Nam thudc mdt trong nhimg quéc gia
ghi nhan nhiéu quyén va nghia vy co ban
trong hé théng phap luat nhung co ché thyc thi
bio v§ quyén con khong it han ché. Hé théng
Toa 4n nhim bio vé quyén tiép can cong ly
cia nhém phy nir bi bao lyc gia dinh con tdn
tai nhiéu bat cap vé quy dinh cia phap ludt
cling nhu rao can vé thé ché din t6i tinh trang
nguoi phu nir d& nr bd quyén giita vu an.
Ching ban nhy, mic di quy dinh phat tidn déi
véi ngudi cé hanh vi bao lyc gia dinh, nhung
trén thyc té, ngudi dén nép phat khong phai la
ngudi cb hanh vi vi pbam ma Jai chinh la nan
nhan, diu ndy s tc dong dén § chi dAu tranh
quyén ciia nhém déi twomg ndy. Mt khac,
trong qua trinh thyc thi cua cén bd tu phap,
con ton tai phd bién nhimg vin dé nbu: Dénh
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gia mang tinh chu quan cla cong an va dé 16i
moi viéc cho ngudi phu nir kbi ho dén trinh
bay vu viéc; cach tiép nhan iy 16i khai véi
thai 49 thidu quan tam, thiéu sy bao vé; méi lo
ngai vi thiéu tinh riéng tr cva vu viéc (d& bj
tiét 16); d4nh gia chu quan théng qua quan sat
c4ch 3n mic, 16i séng, hanh vi cia nan nhan
hon 13 nhitng 1di nan nhan khai trong vu an...
H¢ qua 14 nhém phy nir bi bao lyc gia dinh khi
tiép can hé théng tw phap chinh thirc mang lai
cho hg cam giac kbong an toan va déi khi, hé
théng nay con gdy nén nhimg hau qua tiéu
cyc...

Thir hai, nhing wu diém ma co ché tiép
cdn cong ly ngoai co quan tu phdp cua nhom
phu nir bj bao luc gia dinh mang lai

C6 thé thdy ring, co ché tiép can cong ly
chinh thirc ¢6 nhitng han ché nhu tdn kém, kéo
dai thoi gian, tinh ran de ddi vdi hanh vi bao
luc cia nguai chéng trong abiéu truong hop
khopg mang lai két qua nbu nan nhan mong
doi, trong khi, tdm thic cia nhirng nan nhan
bi bao lyc gia dinh thuong xuyén chi luén
mong muén chim dirt bao lyc, chir khdng phai
myc dich muén “bé 10" ngudi chéng. Co thé
n6i, co ché tiép can cdng ly khdng chinh thirc
di lip dugc nhing khoang tréng ma co ché
tiép cdn cong |y chinh thic con tén tai.

3. Pjc diém cia co ché tiép can cong Iy
khéng chinh thirc ctia nhém phu nir bj bao
Iyrc gia dinh

Thir nhét, co ché tiép cgn céng Iy khong
chinh thiecc cia nhom phu nit bi bao luc gia
dinh tgo ra su yén tam, an toan trong tam ly
cia nan nhdn bj bao luc gia dinh

Ly do nan nhan yén tim, cam théy an toan

46 1a co ché ndy dugc chng ddng xi hoi ciing
ohu truyén théng vin héa Viét Nam chip
thuéin va ddng tinh. Vin héa Viét Nam ddng
tinh v6i quan diém phu nir cé thé tim kiém
cong 1y hay néi cich khac thyc hién quyén
1iép cin cong ly thong qua hoat djng hoa giai
co s& nhmg lai khéng dong tinh véi quan
diém phu nit “kién chong” c6 hanh vi bao lyc
gia dinh. Vi thé, nan nhan s& coi mo khi trinh
bay vu viéc truéc bén thi ba hoa giai trong
trudng hop ngudi hoa giai 1a nhimg ngudi uy
tin trong cong ddng. Khi bén thir ba hiéu nan
nhén thi kha nang giGp chdm dirt mau thudn
trén thuc té d& thanh cong hon. Tuy nhién,
ciing khdng loai trir trudng hop, su tin tudmg
clia nan nhan vio co ché tiép can cong ly
ngodi co quan tv phap s& bj tén thuong néu
tinh riéng tu cia vu viéc khong dugc gilr hay
ngudi hoa giai khdng phai la nhitng ngudi uy
tin trong cong dbng. Bén canh do, nhimg
ngudi 1am viéc cho co ché tiép can cong ly
ngodi co quan tu phdp dé tiép can véi nan
nhan hon, boi vi, nan nhan sé tranh dugc tim
1y tiép xuc véi can bd tu phap la c6 thé phai
ndp phat thay chéng hay ngudi chéng phai
vao ti1... M3t khéc, co ché ndy xay dyng duge
mot he théng nhn thirc co ban théng qua hé
théng tro gitp tw phap ddi véi nan nhan, giup
ho nhén thirc dugc quy trinh thuc hién quyén
tiép can cong 1y ciing nhu ky ning tim dén cac
nha tam l4nh nhim cach ly bao lyc dé tim dén
cdng ly cho chinb ban thén.

Thir hai, thi tuc nhanh gon, khéng mat chi
phi 50 véi co ché phdp Iy chinh thirc

Pay c6 J& 1a mdt dic diém ma nan nhan
mong mubn tim dén hé théng phap Iy khong
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chinh thirc. Thuc té chi ra ring, khi phy nif tim
dén hé théng v phap, nan nhan khéng chi chiu
nhitog 4p lyc cua cong ddng xi hdi ma con
chimg kién thai 4§, nhan thirc cia cn b cong
an thd o déi vai vu viéc, trong khi nguai phy
nit lai cam thiy tinh rat nghiém trong cia vy
viéc bao lyc. Vi thé, ngudi phu nir d& bi tén
thuong. Mit khic, su qua tai clia hé théng tu
phap ciling nhu nhén thirc cia can b cong an
coi nhitng vy viéc lién quan dén bao luc gia
dinh chua phai la nhimg vu viéc duogc quan
tAm hang diu nén chua duge quan tam giai
quyét, nhiéu trudng hop kéo dai khién nan
nhan cam thiy mét méi. Do d6, co ché phép Iy
khong chinh thirc véi thu tuc nhanh gon, c6
thé giai quyét vy viéc “ngay tirc thi” lam cho
ngudn con cia nhitng mau thun d& dang duge
giai quyél. Pac biét, nan nhan hoan toan
khéng mét chi phi v& tai chinh va ciing khéng
lo ling ring nan nhan c6 thé np phat thay cho
ngudi ¢o hanh vi bao Iyc.

Thir ba, su dong gop ciia co ché phap Iy
ngodi co quan tu phdp la co so thic ddy sw
hoan thién ca co ché phép ly chinh thire ciing
nhu giam bot ganh ndng cho Toa dn

Trong hé théng tr phap vAn con tén tai n
16n dong chua duoc giai quyét ma hanh vi bao
luc gia dinh trong xa hdi lai rat nhiéu, néu bat
ctr vy viéc nao ciing dé don 1én Toa 4n thi c6
1& Toa 4n khong thé giai quyét duoc. Vi thé,
co ché phap 1y ngoai co quan tu phap s& c6 tac
dung phén loai nhitng loai nao nén hoa giai,
nhirng loai nao bugc phai ra tda. Mat khac, co
ché nay con cb tac dung hd trg sy hoan thién
clia co ché phép 1y chinh thirc. Cy thé, véi cac
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hoat dong tre gitip tw phap ddi v&i nan nhén bj
bao lyc gia dinh, cling nhu xay dyng céc nhd
tam laoh cho nan nhin bj bao lyc gia dinh,
cong tac truyén théng... s& gitp cho nan nhin
tim dugc cic quy trinh & tiép can cong Iy
theo tht tuc Toa 4n mdt cach hiéu qua nhit.
Dijc biét, & nhimg vung xa x6i, héo lanh, hii
dao, ddng bao dan toc thiéu sd, nhiéu trudng
hop co quan tu phap dit & rét xa noi sinh
sbng, nén ngudi dan & nhidu noi khéng quen
va khé nim bt cAc th tuc fr phéap chinh thir,
thay vao d6, nhém phu ni bi bao lyc gia dinh
s& tiép can dugc cong 1y tirc thi thng qua co
ché phap 1y khong chinh thirc.

Thir tw, bén canh nhiing wu diém, co ché
tiép c@n céng Iy khong chinh thirc cia nhom
phu nit bj bao luc gia dinh con tén tai nhimg
thach thirc nbu: Thye thi khéng hiéu qud,
nhiéu truéng hop thiéu sy cong bing do y chi
khéch quan cua bén thir ba... Trong qud trich
giai quyét, viéc chdm dirt bao lyc phu thuée
vao y chi ty nguyén cia ngudi vo (nan nhén),
ngudi chdng (ngudi c6 hanh vi bao lyc). Cho
nén, nhiéu trudmg hop, khi hoat dong hoa gidi
két thiic, bao lyc khong nhimg khong giam di,
ma con tiép dién voi thn suit nhidu hon do
ngudi chong bi mit sy dién, tinh riéng tu ciia
vu viéc khong duge bao dam. Bén canh do,
tinh cng bing hay néi cach khac la giai quyét
hop Iy hay thiéu khach quan phy thudc rét 16n
vao chii thé th ba.

4. Giai phép thic diy hoat djng cia co
ché iép can cong 1y khéng chinh thirc cia
nhém phy ni¥ bj bao lyc gia dinh

- Thic ddy binh ding giéi va chim dut sy
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phén biét déi xir thdng qua hoat dong tuyén
truyén phap luat la buéc dém ddu tién m&
dudmg cho phy nir thye hién quyén tiép can
cong 1y. C6 thé ni, tinh trang phén biét dbi
Xir con tdn tai & nhidu noi, dic biét 1a ving
néng thén, ddng bao dan toc thidu sb... Hé tr
tuéng nay dnh huéng dén nhin thic, hanh vi
cia cé cong ddng x4 hoi va vAn con tan du cia
nhimg tu tudng phong kién. Chinh vi viy,
buéc dém diu tién mo dudng cho phu ol bi
bao luc gia dinh liép cén cong ly 46 1a thic
dAy binh ding gidi.

- Xay dyng quy trinh thyc hién quyén tiép
cén cong 1y cho nhém phu oit bj bao lyc gia
dinh. Trong quy trinh nay, nan nhin s& duogc
cung cip nhitng thong tin vé cic quyén ma
phu it cé thé sir dung nhim chdng lai bao lyc
gia dinh, ddng thdi, dua ra nhitng bd quy tic,
c4c budc dé nhom ngudi ndy cb thé d& dang
tiép can dén cong 1y nhu théng tin céc nha tam
linh, cidc bi¢n phip phdng ngira trudc tinh
trang bao hyc gia dinh, cac dia chi tin c3y dé
ngudi phu nif ¢6 thé tim dén trg giop phap ly...
Tuy ohién, thiét nghi, dé b quy tic nay duoc
thyc hign tét trén thuc té cin phai thac ddy
ot cich cé higu qua sy phéi hop cia nhidu
co quan, t& chirc lién quan nhu co quan truyén
théng, can bj y té, nban vién lam viée tai nha
tam lanh, cin by tu phap thuc hién cong tac
trg gitip phép ly cho nhimg d&i rong nay.

Tai li¢u tham khao:

- Xay dyng b6 tai liéu cho can b Hoi phu
ni, t6 truéng td dan phd, ngudi thye hién hoat
dng trg gitip tu phap cho nhoém ddi tugng phy
ot bi bao luc gia dinh trong giai quyét cac vy
viéc bao lyc déi véi phy nir. Dbi tuong sur
dung b tai lidu d6 12 t§ trwdng 6 dan phd,
trudmg thén, can b Hoi phu nlr, ngudi thuc
hién hoat déng trg gitp tu phap. Nguyén tic
xdy dyng tii liéu 1a ldy nan nhan lim trung
t4m. Bén canh 46, nhimg déi tugng nay ciing
cén phai duge 2o tao chuyén biét, cé am hidu
va kién thirc nhét dinh vé vin dé gii dé c6 thé
hiéu hoan canh, tim 1y nhim c6 nhing Gng xir
cho phi hop, néu c6 thé, can b d6 nén 1a ni.
Khi nan nhan dén trinh béo, nén thyc thién &
noi kin dédo dé dam bao sr bao mit cho nan
phan. Trong truéng hgp nhan duge cac cudc
goi khan cip, ngudi nhan cudc goi khan cip
phai ludn ludn kién nhin va lich s, df’)ng thoi
dam bao hanh dong va sy gitp 45 kip thoi déi
vi ngudi goi. Khi tiép xiic voi nan nhan phai
théng cam va hd tro, cu lhé. 1hé hién thai 46
cam théng, chia sé voi nhiing gi ma nan nhin
dang phai chiu dyng dé 1am rd vu viée bao
lyc. Tiép xtc véi nhan nhan can thé hién sy
tdn trong boi nhiéu nan nhan di ting chju tn
thwong 1Am 1y nhur réi loan cang thing, hiu
chén thiong tam ly, trAm cam hodc bét an, ho
¢6 thé cam thiy bi ¢ lap vé mat xa hdi, co
long 1 trong thép, cam thdy x4u hé O

1. Bg Tue phap (2018), ?Té'p cdn cong ly déi véi phu niz bi bao lec, Tai ligu tdp hudn ciia UNDP.
2. Vii Cong Giao (2009), Tiép cdn cing Ij va cdc nguyén Iy ciia Nha nuce phdp quyén, Tap chi Khoa hopc Dai

hoc Qua‘c gia Ha N§i, Lugt hoc (25), tr. 188 - 194.

Dan chu & Phap fuat





