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C0 CHE TIEP CAN CONG LY NGOAI CO QUAN TIT PHAP 
CUA NHOM PHU NUf Bl BAO LUC GIA DINH 

I ThS. NGUYiN PHl/aNG NHUNG ' 

Tom tdt: Quyen tiep can cong ly cua nhom phu nit bi bao luc gia dinh Id mpt trong nhimg quyen ca 
bdn nhdt ciia ngudi phu nit khi tinh trgng bao luc dien ra thudng xuyen. Hien nay, vdn con ton tgi rdt 
nhiiu rao cdn trong tien trinh thuc hien quyen tiep can cong ly thong qua he thong phdp ly chinh chirc 
(Toa dn). Do do, viec nghien cim ca che tiep can cong ly ngodi ca quan tuphdp co y nghia thiit thuc 
trong hogt dpng bdo ve quyen cua ngudi phg nir. 

Abstract: The right of women as victims of domestic violence to have access to justice is one of the 
most basic rights of women when violence is frequent. Currently, there are many barriers in the process 
of implementing the right of access to justice through the legal system of government (court). Therefore, 
the study of the mechanism of access to justice outside the judiciary has a practical significance in 
protecting women's rights. 

1. Khai iii@m quyen tiep can cong Iy, co* 

chl tiep can cong Iy khong chinh thu'c cua 

nhom phu nv bi bao lyc gia dinh 

Cong ly la dac tinh khach quan dugc phat 

triln trong xa hpi dan chii, nhung lai c6 coi 

nguon trong xa hoi co nhung mau thuan doi 

khang va dac tinh nay xuat hien tu rat som. 

Duai goc do nghien cuu quyen con ngucri, 

quyen tiep can cong ly cua nhom phu nu bi 

bao luc gia dinh dupe coi la mgt trong nhiing 

quyin quan trpng khi ngucri phu nu bi bao luc, 

bdi neu khong c6 quyen nay, phu nu se khong 

the tim kiem dugc cong ly, thay vao do la su 

chiu dung vai nhung ton thuang ve the xac va 

tinh than, cung nhu "dong cung" kha nang dau 

tranh bao ve quyen cho ban than minh. Cach 

dign giai thuat ngii quyen tiep can cong ly chl 

gan lien vai hoat dgng to tung ciia Toa an 

trong pham vi hep khong the bao ham dugc 

day du ngi ham quyen tiep can c5ng ly ciia 

nhom phu nii bi bao luc gia dinh, bai vi tren 

thuc te, doi vai nhom de bi ton thuang nhu 

nhom phu nii bi bao luc gia dinh ciing vai 

nhieu rao can ve van hoa thi hoat dgng cua 

Toa an khong tao dugc niem tin doi vai nhom 

doi tugng nay. Do do, da phan cac nghien cmi 

h i |n nay deu dong tinh vai quan diem quyen 

tiep can cong ly cua nhom phu nii bi bao luc 

gia dinh theo nghia rpng hem, do la quyen tiep 

can cong ly dugc hieu nhu kha nang tim kiem 

su den bu hoac su khac phuc cho nhiing bat 

cong hay thiet hai ma nhom phu nir bi bao luc 

gia dinh phai ganh chiu thong qua he thong tur 

phap va hS thong h6 trg nhom phu nii bi bao 

luc gia dinh nhu: Hgi lien hiep phu nii, Uy ban 

nhan dan, to dan pho, cac to chuc phi Chinh 
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phii hoat dgng h6 trg nhom phy nit bi bao lire. 
Nhirng bat c6ng/thi$t hai do mgt doi tugng 
dac bi^t, do la nguai chdng thirc hi^n cac hanh 
vi bao luc, gom bao luc tinh than va bao lire 
ve the xac, gay ra nhung ton hai nghiem trgng 
anh huong den danh dir, nhan pham, sure khoe 
cua nguai phu nir. 

Trong xa hgi Vi?t Nam, hau h^t nguai phy 
nu nhan thiic rat ro bon phan, trach nhiem ciia 
mgt nguai vp, mgt ngucri me va su gin giii gia 
dinh. Tuy nhien, trong trudng hop nhom 
ngudi phu nii mong muon tim kilm cong ly 
trudc nguy ca bao luc gia dinh, minh chiing 
mgt dieu rang, su chiu dung cua phu nu da 
vupt qua miic gidi ban va tinh "thudng xuyen 
bi bao lyc" la thuSt ngii thudng xuyen dugc 
lap lai trong cugc song ciia ngudi phy nu. Do 
do, phai phSn dinh ro rang pham vi d6i tupng 
phy nii bi bao luc gia dinh can dugc bao v? 
quy§n tiep c^n cong ly nhu sau: (i) Nhom phy 
nu thudng xuyen bi danh dap, viec hoa giai 
cua ca quan chinh quyen khong mang lai hieu 
qua thiet thyc tren thuc t6; (ii) Nhdm phu nir 
CO nguyen vgng ngp dan de dugc bao ve 
quyen trudc tinh trang bao lyc gia dinh. 

Ca che tiep can cong ly ciia nhom phy nu 
bi bao lire gia dmh ngoai ca quan tu phap, bao 
gdm he thong phap ly co tinh nha nudc (Chii 
tich Hgi phy ntr, ngudi dsii di$n cho khu vyc 
dan cu, Ban hoa giai ca sd, trp giiip phap ly) 
va he thong phi nha nudc (cac t6 chiic phi 
Chinh phu hoat ddng vi su tiln bp cua phy 
nii), dong thai vdi su tham gia ciia m6t s6 ca 
quan khac nhu ca quan truyln thong, cac ca 
sd ho trg y te... Ca ch6 nay co thi hilu la c6 
sir tham gia cua chii the thii ba, chu the nay co 

d^c diem d^c bi?t do la hieu ro hoan canh tung 
hg gia dinh, tao sy an toan, gan gui, giiip 
nhom phy nu co nhung kien thiic tiep ĉ n 
cdng ly thdng qua hoat dgng trg giiip phap Iy 
d6i vdi nhom phy nit bi bao lyc gia dinh, ddng 
thdi, nham cham diit sy dau kho cho phu nii 
thong qua hoat dgng hda giai mau thuan, chdm 
diit bao iyc (h? thdng phap ly co tinh nha 
nudc), tao ra nhiing hoat ddng thuc day nhSn 
thuc nang cao bao ve quyen tiep can cdng ly 
ciia nhom phu nir bi bao lye gia dinh, tita 
hkrih x§y dung cac ca sd vat chat dam bSo cho 
nhom phy nii thyc hidn quyen tiep can cdng ly 
nhu nha tam lanh (he thong phi nha nudc). 

2. Tinh can thiet cua ctf chl tilp c^n cdng 
ly ngoai ctf quan tv phap cua nhom phu nu 
bi baio lyc gia dinh 

Thu nhdt, ton tgi nhirng hgn che trong ca 
che tiep can cong ly chinh thuc (Toa dn) 

Vi?t Nam thugc mpt trong nhung qudc gia 
ghi nh|n nhieu quyen va nghia vy ca ban 
trong h? thdng phap luat nhung ca chl thyc thi 
bao ve quyen eon khdng it han chl. He thdng 
Tda an nham bao ve quyen tiep cSn cdng ly 
ciia nhdm phu nii bi bao lyc gia dinh con tdn 
tai nhidu bat cap ve quy dinh cua phap luat 
ciing nhu rao can vl thi chl d3n tdi tinh trang 
ngudi phy nu de tir bd quyin giira vu an. 
Chang ban nhu, mac du quy dinh phgt tiln ddi 
vdi ngudi c6 hanh vi bao luc gia dinh, nhung 
tren thyc tl, ngudi din npp phat khdng phai la 
ngudi cd hanh vi vi pham ma lai chinh la nan 
nhan, dilu nay se tac ddng din •</ chi dau tranh 
quyin ciia nhdm ddi tugng nky. Mat khac, 
trong qua trinh thyc thi ciia can bg tu phap, 
cdn tdn tai phd biln nhiing vdn dl nhu: Ddnh 
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gia mang tinh chu quan cua cdng an va do ldi 
mpi viec cho ngudi phy nu khi hg din trinh 
bay vy viec; each tilp nhan \ky ldi khai vdi 
thai dp thieu quan tam, thilu sy bao ve; moi lo 
ngai vi thieu tinh rieng tu cua vu viec (dl bi 
tiet Id); danh gia chu quan thdng qua quan sat 
each an mac, ldi song, hanh vi ciia nan nhan 
han Id nhiing ldi nan nhan khai trong vy an... 
He qua la nhdm phy nu bi bao luc gia dinh khi 
tiep can he thdng tu phap chinh thirc mang lai 
cho hp cam giac khdng an toan va ddi khi, he 
thdng nay cdn gay nen nhung hau qua tieu 
cue... 

Thit hai, nhiing uu diem md ca che tiep 
can cong ly ngodi ca quan tu phdp cua nhom 
phi^ nU hi bao luc gia dinh mang lgi 

Co the thay rang, ca che tiep can cdng ly 
chinh thiic cd nhiing han che nhu tdn kem, keo 
dai thdi gian, tinh ran de ddi vdi hanh vi bao 
luc ciia ngudi chdng trong nhieu trudng hgp 
khdng mang lai ket qua nhu nan nhan mong 
dpi, trong khi, tam thiic ciia nhiing nan nhan 
bi bao lyc gia dinh thudng xuyen chi ludn 
mong mudn cham diit bao luc, chii khdng phai 
myc dich mudn "bd tu" ngudi chdng. Cd the 
noi, CO ch£ tiep can cdng ly khdng chinh thiic 
da lap dupe nhiing khoang trdng ma ca che 
tiep can cdng ly chinh thuc cdn tdn tai. 

3. Dac diem cua cat che tiep can cdng Iy 
khdng chinh thirc cua nhom phu nir bi bao 
lyc gia dinh 

Thif nhdt, ca che tiep can cong ly khong 
chinh thuc cua nhom phu nit bi bao lyre gia 
dinh tgo ra syr yen tdm, an todn trong tdm ly 
cua ngn nhdn bi bao luc gia dinh 

Ly do nan nhdn yen tam, cam thay an toan 

do la ca che nay dupe cpng ddng xa hdi ciing 
nhu truyen thdng van hda Viet Nam chap 
thuan va ddng tinh. Van hda Viet Nam ddng 
tinh vdi quan diem phy nii cd the tim kiem 
cdng ly hay ndi each khac thyc hien quyen 
tiep can cdng ly thdng qua hoat dpng hda giai 
ca sd nhung lai khdng ddng tinh vdi quan 
diem phy nii "kien chdng" c6 hanh vi bao luc 
gia dinh. Vi the, nan nhan se cdi md khi trinh 
bay vy viec trudc ben thu ba hoa giai trong 
trudng hgp ngudi hda giai la nhiing ngudi uy 
tin trong cdng ddng. Khi ben thii ba hieu nan 
nhan thi kha nang giup cham diit mau thuan 
tren thyc te de thanh cdng hon. Tuy nhien, 
cung khdng loai tru trudng hop, sy tin tudng 
cua nan nhan vao ca che tiep can cdng ly 
ngoai CO quan tu phap se bi tdn thuang nlu 
tinh rieng tu ciia vu viec khdng dugc giu hay 
ngudi hda giai khdng phai la nhung ngudi uy 
tin trong cdng ddng. Ben canh do, nhiing 
ngudi lam viec cho co che tiep can cdng ly 
ngoai ca quan tu phap de tiep can vdi nan 
nhan hon, bdi vi, nan nhan se tranh dugc tam 
ly tiep xiic vdi can bd tu phap la cd the phai 
ndp phat thay chdng hay ngudi chdng phai 
vao tii... Mat khac, ca che nay xay dung dugc 
mgt he thdng nhan thiic ca ban thdng qua he 
thdng trg giiip tu phap ddi vdi nan nhan, giiip 
hg nhan thiic dugc quy trinh thyc hien quyen 
tiep can cdng ly ciing nhu ky nang tim den cac 
nha tam lanh nham each ly bao lyc de tim den 
cdng ly cho chinh ban than. 

Thw hai, thu tuc nhanh ggn, khdng mdt chi 
phi so v&i ca che phdp ly chinh thi^c 

Day cd le la mdt dac diem ma nan nhan 
mong mudn tim den he thdng phap ly khdng 
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chinh thirc. Thyc tl chi ra rdng, khi phu nii tim 
den he thdng tu phap, nan nhan khdng chi chiu 
nhung ap lyc ciia cdng ddng xa hpi ma cdn 
chung kien thai do, nhan thiic cua can bd cdng 
an thd a ddi vdi vy viec, trong khi ngudi phu 
nii lai cam thdy tinh rdt nghiem trgng cua vy 
viec bao lyc. Vi the, ngudi phu nii de bi tdn 
thuang. M t̂ khac, su qua tai ciia he thdng tu 
phap cung nhu nhan thiic cua can bg cdng an 
coi nhirng vy viec lien quan den bao luc gia 
dinh chua phai la nhung vy viec dupe quan 
tam hang dau nen chua dugc quan tam giai 
quylt, nhiSu trudng hpp keo dai khien nan 
nhan cam thay met mdi. Do dd, ca che phap ly 
khdng chinh thiic vdi thii tuc nhanh ggn, cd 
the giai quyet vu viec "ngay tuc thi" lam cho 
ngudn can cua nhiing mau thuan de dang dupe 
giai quyet. Dac biet, nan nhan hoan toan 
khdng mat chi phi ve tai chinh va cung khdng 
lo lang rang nan nhan cd the nop phgt thay cho 
ngudi cd hanh vi bao lyc. 

THA ba, sir dong gop cda ca che phdp ly 
ngodi ca quan tu phdp Id ca sd thuc day su 
hodn thien cua ca che phdp ly chinh thuc cdng 
nhu gidm bat gdnh ngng cho Toa dn 

Trong he thdng tu phap van cdn ton tai an 
tdn dgng chua dupe giai quyet ma hanh vi bao 
lyc gia dinh trong xa hgi lai rat nhieu, neu bat 
cii vy viec nao ciing 6& don len Tda an thi cd 
le Tda an khdng the giai quyet dugc. Vi thi, 
ca che phap ly ngoai ca quan tu phap se c6 tac 
dyng phan loai nhung loai nao nen hda giai, 
nhung loai nao bugc phai ra tda. Mat khac, co 
che nay cdn cd tac dyng hd trp su hoan thien 
ciia CO che phap ly chinh thiic. Cy the, vdi cac 

boat ddng trp giiip tu phap ddi vdi nan nhan bj 
bao lyc gia dinh, ciing nhu xay dyng cac nha 
tam lanh cho nan nhan bi bao lyc gia dinh, 
cdng tac truyln thdng... se giup cho nan nhan 
tim dugc cac quy trinh de tiep can cdng ly 
theo thu tyc Tda an mdt each hi§u qua nhSt. 
Dac biSt, d nhung vung xa xdi, heo lanh, hai 
dao, ddng bao dan tgc thieu sd, nhieu trudng 
hgp ca quan tu phap dat d rat xa nai sinh 
sdng, nen ngudi dan d nhieu noi khdng quen 
va khd nam bat cac thii tuc tu phap chinh thitc, 
thay vao dd, nhdm phy nu bi bao lyc gia dinh 
se tiep can dupe cdng ly tiic thi thdng qua co 
che phap ly khdng chinh thiic. 

Thii- tir, ben cgnh nhiing uu diem, ca che 
tiep can cong ly khong chinh thuc cita nhom 
phu nU bi bao luc gia dinh con ton tgi nhOng 
thdch thuc nhu: Thuc thi khdng hieu qua, 
nhieu trudng hgp thieu su cong bang do y chi 
khach quan ciia ben thii ba... Trong qua trinh 
giai quyet, viec cham dut bao lyc phy thuoc 
vao y chi ty nguyen ciia ngudi vg (nan nhan), 
ngudi chdng (ngudi cd hanh vi bao lyc). Cho 
nen, nhieu trudng hgp, khi boat ddng hda giii 
ket thiic, bao lye khdng nhiing khdng giam di, 
ma cdn tiep dien vdi tan suat nhieu hon do 
ngudi chdng bi mdt sy dien, tinh rieng tu cua 
vy viec khdng dugc bao dam. Ben canh do, 
tinh cdng bang hay ndi each khac la giai quŷ t 
hgp ly hay thilu khach quan phu thudc rat 1cm 
vao chu thi thii ba. 

4. Giai phap thiic day ho^t d§ng cua cff 
che tiep can cong Iy khong chinh thirc cua 
nhdm phu nv bj b^o lyc gia dinh 

- Thiic day binh dang gidi va cham diit su 

I Ddn chD & Phdp ludt 



%djg diing phdp. ludt 86 5 (326)-2019 

phan bi?t ddi xu thdng qua boat ddng tuyen 

truyen phap luSt la budc dem dau tien md 

dudng cho phy nii thyc hien quyen tiep can 

cdng ly. Cd the ndi, tinh trang phan biet ddi 

xir cdn tdn tgi d nhieu nai, dac biet la vung 

ndng thdn, ddng bao dan tdc thieu sd... H? tu 

tudng nay anh hudng den nhan thiic, hanh vi 

cua ca cpng ddng xa hdi va van con tan du ciia 

nhiing tu tudng phong kien. Chinh vi vgy, 

budc d?m dau tien md dudng cho phy nu hi 

bao luc gia dinh tiep can cdng ly dd la thuc 

day binh dang gidi. 

- Xay dyng quy trinh thyc hien quyen tiep 

can cdng ly cho nhdm phy nii bi bao lyc gia 

dinh. Trong quy trinh nay, nan nhan se dupe 

cung cap nhiing thdng tin ve cac quyen ma 

phy nu cd the su dyng nham ehdng lai bao lyc 

gia dinh, ddng thdi, dua ra nhftng bd quy tac, 

cac budc dd nhdm ngudi nay cd the d l dang 

tiep can den cdng ly nhu thdng tin cac nha tam 

lanh, cac bipn phap phdng ngiia trude tinh 

trang bgo lyc gia dinh, eac dia chi tin cay de 

ngudi phy nu cd the tim den trg giup phap ly... 

Tuy nhien, thidt nghT, de bd quy tac nay dugc 

thyc hien tdt trdn thyc t l can phai thiic day 

mdt each cd hieu qua su phdi hpp cua nhieu 

ca quan, td chiic lien quan nhu ca quan truyen 

thdng, can bp y te, nhan vien lam viec tai nha 

tam lanh, can bp tu phap thyc hien cdng tac 

trp giup phap ly cho nhiing ddi tugng nay. 

- Xay dyng bd tai lieu cho cdn bg Hdi phy 

nu, td trudng td dan phd, ngudi thyc hien boat 

dgng trp giiip tu phap cho nhdm ddi tupng phu 

nu hi bao lyc gia dinh trong giai quyet cac vu 

viec bao lyc ddi vdi phy nu. Ddi tugng sir 

dung bp tdi lieu do Id td trudng td dan phd, 

trudng thdn, can bp Hgi phy nu, ngudi thyc 

hien hoat ddng trg giiip tu phdp. Nguyen tac 

xay dyng tdi lieu la lay nan nhan 1dm trung 

tam. Ben canh dd, nhung ddi tugng ndy ciing 

can phai dupe ddo tao ehuyen bipt, cd am hieu 

va kien thiie nhat dinh ve van de gidi de cd the 

hieu hoan canh, tam ly nham cd nhftng img xu 

cho phu hgp, neu cd the, can bd dd nen la nii. 

Khi nan nhan den trinh bao, nen thyc thien d 

noi kin ddo de ddm bdo sy bdo mat cho nan 

nhan. Trong trudng hgp nhan dupe cdc cugc 

ggi khdn cdp, ngudi nhgn cupe ggi khan cap 

phdi ludn ludn kien nhan vd lich sy, ddng thdi 

ddm bdo hanh ddng va sy giup da kip thdi ddi 

vdi ngudi ggi. Khi tiep xiic vdi nan nhan phdi 

thdng cam va ho trg, cy the, the hien thdi do 

cam thdng, chia se vdi nhung gi md nan nhan 

dang phdi chiu dyng de 1dm ro vy viec bao 

luc. Tiep xiic vdi nhan nhan can the hien su 

tdn trgng bdi nhilu nan nhdn da tung chiu t6n 

thucmg tam ly nhu rdi loan cang thang, hau 

chdn thucmg tam ly, tram cdm hoac bat an, hg 

cd the cam thay bi cd lap ve mat xa hdi, cd 

Idng ty trgng thap, cdm thay xau hd Q 
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