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I. Ho gia dinh theo quy dinh cua mot so phdng tien ich nam trong do ciing nhu cac cosdva 
nudc tren the gioi va d Viet Nam cac thidt bj cdng nghiep chg bign ma la tai san ciia 

Theo Tir dign Collins, "hd gia dinh la thuat ngir mdt thd nhan hoac tai san chung ciia vg chdng hoac 
chi tat ca mpi ngudi trong mot gia dinh hoac mdt eiia cac thanh vjgn gia dinh khac. 
nhdm ma sdng ciing nhau trong mdt ngdi nha"-. Nhu vay, nhin chung theo quy dinh cua phap 
Theo Tir dign Leamersdictionary cua Merriam- Mat cua nhigu qudc gia tren the gidi, hd gia dinh 
Webster ,̂ "hp gia dinh bao gdm nhirng ngudi trong duge quan niem la tat ca mpi ngudi trong mot gia 
mpt gia dinh hoac nhdm khac ma cimg chung sdng dinh cd chung huydt thdng hoac mot nhdm ngudi 
trong mdt ngdi nha". Theo Tir dien Luat hgc, "bd cimg sdng trong mdt ngdi nha nham chia se va 
gia dinh la "tap hgp nhdm ngudi cd quan he hdn hudng tdi cac lgi ich chung. 
nhan, huygt thdng va nudi duong"''. C Viet Nam, hp gia dinh da duge nhic din 

Bp Mat dan su Sec quy djnh, mpt hd gia dinh trong cac van ban quy pham phap luat h nhat la tir 
dupc tao ra bdi cac ca nhan cimg chung sdng lau nam 1964. Tuy nhign, do chi la nhirng khai niem 
dai vdi nhau va ciing chia se chi phi phuc vu cac dl giai quydt mot so vin dl chinh sach xa hdi nhu 
nhu cau ciia hp^ Luat ciia Grudia vg quygn sd hiru Khoan 6, Dieu 29, Luat NghTa vu quan su nam 
dit ndng nghiep trong ngu canh su dung dit djnh 1981 (da duoc sua ddi, bd sung nam 1990). Luat 
nghTa, hd gia dinhia mpt thi thdng nhit cua cac dit dai (LDD) nam 1993 xac dinh hd gia dinh la 
manh dat sir dung trong ndng nghiep, noi d va cac mot trong nhirng chii tbl sir dung dit, gin lidn vdi 

' Thac sy, Giang vien, Tnrdng Dai hgc Kinh doanh va Khoa hoc cdng nghe Ha Noi 
- https://vAvw.collinsdictionary.com/dictionary/english/household, Collins free online English dictionary HarperCollins 
Publisher 2018. 
= hnp://www.leamersdictionary,com/definition/household Merriam-Webster, Incorporated. USA. 2018. 
•• Vien Khoa hgc phap ly, TCr dien Luat hoc (Nxb Tir diln Bach Khoa - N.\b Tu phap, 2006) fr. 373 
^ The Czech Civil Code (Act No. 40, 1994 Coll ) Diiu 115. 

https://vAvw.collinsdictionary.com/dictionary/english/household
http://www.leamersdictionary,com/definition/household
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viSc nay la quy djnh ve hp gia dinh la mdt trong 
nhihig ddi tugng nop thug theo Luat thud chuyen 
nhirgng quyin sir dung dat nam 1994. Bp Mat dan 
stf (BLDS) nam 1995 chinh thiic ghi nhan Hg gia 
dinh la mpt chii thi phap ly tham gia quan he dan 
su.Dilu 106 vl "Hd gia dinh", BLDS nam 2005 
quydjnh:"Hg gia dinh ma cac thanh vien cdtai san 
chung. Cling dong gdp cdng sire dd boat ddng kinh 
tl chung hong san xuat ndng, lam, ngu nghiep hoac 
mot so ITnh vuc san xuat, kinh doanh khac do phap 
luat quy djnh la chii the khi tham gia quan he dan 
sir thugc cac ITnh vyc nay. 

Bg luat dan sunam 2015 khdng ghi nhan khai 
niem vlhd gia dinh. Khoan 2 Didu lOI BLDS nam 
2015 quy djnh: "Viec xac dinh chit thg ciia quan be 
dan sir cd su tham gia eua hd gia dinh su dung dat 
duge thyc hien theo quy djnh ciia Luat dat dai". 
LDD nam 2013 da quy dinh ro ve "Hp gia dinh sir 
dung dat" tai Khoan 29 Digu 3: "Hd gia dinh sir 
dung dat la nhimg ngudi cd quan he hdn nhan, 
huyet thong, nudi dudng theo quy djnh ciia phap 
luat ve hon nhan va gia dinh, dang sdng chung va 
CO quygn sir dung dit chung tai thdi didm duge Nha 
nirac giao dat, eho thud dat, cdng nhan quygn sii 
dung dat; nhan chuygn quyin sii dung dat". 

Tuy khdng dua ra khai niem hd gia dinh, BLDS 
nam 2015 da ghi nhan nhirng quy djnh quan trgng 
gan v6i dac digm ciia hp gia dinh do la cac quy djnh 
ve chu the trong quan he dan su cd su tham gia ciia 
hg gia dinh, td hgp tac, td chirc khac khdng cd tu 
each phap nhan (Diiu 101); Quy djnh vi tal san 
chung ciia cac thanh vien hd gia dinh, td hgp tac, td 
chirc khac khdng cd tu each phap nhan (Diiu 102); 
quy djnh vg traeh nhiem dan su eiia thanh vign hd 
gia dinh, to hpp tac, td ehiic khac khdng cd tu each 
phap nhan (Dieu 103), quy djnh ve hau qua phap ly 
doi vdi giao dich dan su do thanh vien khdng cd 
quyen dai dien hoac vugt qua pham vi dai dien xac 
lap, thuc hien (Didu 104). 

2. Cac hinh thuc giao dich ve quyen su dung 
dif ciia ho gia dinh 

Giao dich quyen sir dung dat la viec ngudi sii 
dung dat thue hien quyen tai san eiia minh ddi vdi 
tjuyen sir dung dit bang each dua quyen sir dung 
ât ciia minh vao giao djch dan su theo ndi dung 

va hinh thOfc nhat djnh phii hgp quy djnh cita phap 
luJitditdai. 

_ Xet du&i gdc do chii the nhdn quyen sic dung 
dat. cd thi chia thdnh cdc hinh ihirc giao dich vi 
quyen sir dung dat sau: 

- Nhan quyin sir dung dit tir Nha nudc, bao 
gdm: duge Nha nudc giao dit; dupc Nha nudc cho 
thue dat; dupc Nha nudc cho phep chuyin muc 
dieh sir dung dat; duac Nha n udc cdng nhan quyin 
sir dung dat 

- Nhan quydn sir dung dit tir chii thi sir dung 
dat khac, bao gdm: 

+ Nhan chuygn quyen sir dung dit bao gom: 
nhan chuyen ddi; nhan chuyen nhugng; nhan thira 
kd; nhan tang cho; nhan gdp vdn. 

+ Thud quyen sir dung dit tir chii thi sii dung 
dat khac 

+ Thue lai quyen sir dung dat tir chii tbl sir 
dung dat khac. 

Xet du&i gdc do quyin cita ngu&i sir dung dat. 
cd the ehia thdnh cdc hinh thiec giao dich vi quyen 
sic dung dat sau: 

- Giao djch chuygn nhugng, tang cho, thg chap, 
gdp vdn bang quyen sir dung dat, quyen sir dung 
dat va tai san gan lign vdi dat; 

- Giao dich cho thue, cho thue lai quygn sir dyng 
dat, quygn sii dung dat va tai san gan lign vdi dat, hpp 
ddng' chuygn ddi quydn su dung dat ndng nghiep. 

LDD nam 2013 quy dinh cac quyen cua hp gia 
dinh va ca nhan lidn quan dgn giao djch vg quygn 
sir dung dat bao gdm: quygn chuygn ddi, chuygn 
nhugng, cho thug, cho thug lai, thira kg, tang cho, 
thd chap, gdp vdn quygn sir dung dat. Ddng thdi, 
LDD nam 2013 cung ghi nhan cu the vg hinh thirc 
thyc hien giao djch vg quygn sir dung dat. 

Luat Cdng chiing nam 2014 quy dinh cu thg 
each thirc thyc hien boat ddng cdng chung ddi vdi 
cac giao djch bit ddng san. Cdng chirng vign cua td 
chirc hanh, nghi cdng chiing chi duge cdng chimg 
hgp ddng, giao djch vl bit dong san trong pham vi 
tinh, thanh phd tryc thudc trung uong noi td chiic 
hanh nghi cdng chimg dat tru sd, trir trudng hgp 
cdng chting di chiic, van ban tir chdi nhan di san la 
bat ddng san va van ban uy quydn lign quan den 
viec thuc hien cac quyin ddi vdi bat dgng san (Didu 
42). Diiu 54 Luat Cong chiing nam 2006 da dua ra 
ygu ciu doi vdi viec cdng chiing hpp ddng thd chap 
bit dpng san, theo dd viec cdng chiing hgp ddng 
thi chip bit ddng san phai dupc thuc hien tai td 
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chiic hanh nghg cdng chung cd try sd tai tlnh, thanh 
phd tryc thudc trung uong noi cd bat ddng san. 

3. Mot so bat cap ve dia vj phap Iy cua hg gia 
dinh trong giao dich ve quyen sir dung dat 

3.1. Su tham gia cua "hp gia dinh" - Chu the 
khong cd tu cdch phdp nhdn khi thuc hien cdc 
quyen cua chu su dung dat Id "hp gia dinh " 

LDD nam 2013 da xac lap cac didu kien cho 
viec thuc hien cac quygn ciia ngudi sii dung dat tai 
nhigu digu khoan nhu Didu 188, Didu 189, Didu 
190; Dieu 191, Diiu 192, Diiu 193, Diiu 194... 
Khung phap ly lien quan ddn digu kien thuc hien 
giao dieh vd quydn sir dung dat rat rdng, tir Mat 
chung dgn Mat chuyen nganh cd lien quan, bao 
gom Luat dit dai, Bd Mat dan sy, Luat cdng ehiing, 
Luat kinh doanh bat dpng san, Luat nha d, Luat xay 
dung... 

Khi tridn khai thi hanh BLDS nam 2015, van 
de man chdt xac dmh duge hg gia dinh cd dii didu 
kien dg tham gia cac giao dich dan sy mdt each hpp 
phap va phai chju tracb nhiem hay khdng la phai 
xac djnh duge cac thanh vidn cita hd gia dinh. 

Van cdn tdn tai nhidu quan niem khac nhau ddi 
vdi viec xac dinh thanh vign ciia bp gia dinh sir 
dung dat̂ . 

Quan diem thirnhdl cho rdng: khi cdng chiing, 
chimg thyc lien quan din "hd gia dinh sir dung dat" 
tbi chi can ygu cau ngudi cd ten trgn giay chiing 
nhan hoac ngudi duge uy quyen ky ten. 

Quan diim thu hai cho rdng: ngudi thuc hien 
cdng chung, chiing thyc can cii tren sd hd khau ciia 
chii hg gia dinh dimg tdn trong giay chimg nhan dd 
xac djnh nhijng thanh vien trong "hd gia dinh" cdn 
lai va ydu cau nhiing thanh vien tren 15 tuoi ciing 
ky ten trong hgp ddng, giao djch. 

Quan diem thie ba cho rdng: de xac djnh thanh 
vien "hg gia dinh su dung dat" thi bgn canh vide 
can cir sd hd khau gia dinh phai cd xac nhan ciia 
Uy ban nhan dan cip xa de xac dinh nhirng thanh 
vign "hd gia dinh" tai thdi diem cip giiy chiing 
nhan va ygu cau nhiing thanh vign tir 15 Mdi trd Ign 
tai thdi diem ky cdng chiing, chiing thuc ciing ky 
tgn... Chinh vied nhigu each hieu nhu vay ndn gay 
nhidu khd khan cho cdng chimg vidn, can bd chiing 
thyc. LDD nam 2013 (Khoan 29, Diiu 3) dd cap 

dudi gdc dp hd gia dinh sii dung dit. De lam rd hon 
vl thanh vidn cua hd gia dinh cd quyen sir dung dat, 
Cdng van sd 01/2017/GD-TANDTC ngay 07 thang 
4 nam 2017 cua Tda an nhan dan tdi cao ve mot sd 
vin dl nghiep vu da giai thich cu the van de nay. 
Tiip do, Thdng M 33/2017/TTB'TNMT ngay 29/09/2017 
quy dinh chi tilt Nghj djnh sd 01/2017/ND-CP ngay 
06/01/2017 CLia Chinh phu sua ddi, bd sung mdt sd 
nghi djnh quy dinh chi tilt thi hanh LDD va sira 
ddi, bd sung mdt so diiu cita cac thdng tu hudng 
dan thi hanh LDD quy djnh: "c) Hd gia dinh sii 
dung dit thi ghi "Hd gia dinh, gdm dng" (hoac "Hg 
gia dinh, gdm ba"), sau dd ghi hp tdn, nam sinh, ten 
va so giiy td nhan than eiia chii hd gia dinh nhu 
quy dinh tai diim a khoan nay; dja chi thudng tni 
cita hd gia dinh. Trudng hgp chu hg gia dinh khdng 
cd quyin sti dung dat chung ciia hd gia dinh thi ghi 
ngudi dai dien la thanh vign khac cua hd gia dinh 
cd chung quydn sir dung dat ciia hp gia dinh. Ddng 
tidp theo ghi "cimg sir dung dat, cimg sd hiru tai 
san gan lign vdi dat (hoac ciing sii dung dat hoac 
ciing sd hiru tai san) vdi ... (ghi lan lugt hp ten, 
nam sinh, ten va so giay td nhan than ciia nhiing 
thanh vign cdn lai trong hd gia dinh cd chung quydn 
sii dung dat, quydn sd hiM tai san gan liin vdi dit)". 
Vd ban chat, thanh vien hg gia dinh trong "hp gia 
dinh sir dung dat" cCing la mdt dang cua "nhdm 
ngudi sii dung dat" nen khi thyc hien cac hgp ddng, 
giao djch lien quan dgn nhdm, ddn "hd gia dinh" 
thi tat ca cac thanh vign phai tham gia va ky ket 
hgp ddng. Vdi cac each quy djnh trong cac van ban 
ndu tren, cd the di ddn nhan xet la thanh vien trong 
"hd gia dinh sir dung dat" la nhirng ngudi cd ten 
trong sd hp khau gia dinh tai thdi didm cap giay 
chirng nhan quyen dat mang tdn "hg gia dinh" se la 
nhung ngudi cd quygn sd htru/sir dung chung tai 
san do. Diiu 101 BLDS nam 2015 da khing djnh 
hd gia dinh khdng cd tu each chii thi trong quan he 
dan sy va ghi nhan tu each chii tbl ciia eac thanh 
vign trong hp gia dinh. Tuy nhien, vin dl dat ra la 
khdng cd can cir phap ly dl khing djnh nhimg 
ngudi nao la thanh vien cita hd gia dinh. Trgn thyc 
tl, viec xac djnh cac thanh vign ciia hd gia dinh dua 
vao sd hd khiu gia dinh, mac dii, sd hg khiu khdng 
phai la can cir phap ly dd xac dinh quydn va nghTa 

' Luu Quoc Chinh. "Xdc dinh thdnh viin ho gia dinh khi thuc hien cong chimg chung thuc lien quan -Ho gia dinh si 
dung ddi". http://moj.govvn/qt/tintuc/Pages/nghien-cuu-nao-doi.aspx?itemlD=]85l 

http://moj.govvn/qt/tintuc/Pages/nghien-cuu-nao-doi.aspx?itemlD=%5d85l
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VU chung cua cac thanh vien, ma de phuc vu cho 
muc dich quan 1;̂  nhan khau thudng tni. Thanh vidn 
dang ky trong sd hg khau thudng xuyen bien ddng 
do vi?c tach, nhSp hg; nhap cat, chuyen khau do 
sinh, tir, di chuyin, tham chi dang ky cu tni nhd,... 
Theo quy djnh tai Dieu 19 ve "Dieu kien dang ky 
thudng Mi tai tinh" cua Lu$t cu tru nam 2006, bat 
k̂  ai Cling cd the duoc dang ky vao sd hd khau ciia 
gia dinh khac, chi can ngudi cho thud, cho mugn, 
cho d nhd nha ddng y bang van ban. Rieng viec 
nh|p vao Sd hd khau tai thanh phd true thupc trung 
uong thi phai cd them dieu kien vd quan he hdn 
nhan, nuoi duong hoac la hp hang rupt thit. Cach 
quy djnh cua Thdng M 33/2017/TT-BTNMT ndu 
tren cung cho thiy sy chua ro rang, dan din each 
hi§u khac nhau khai niem "hg gia dinh cd chung 
quyin sir dung dit duge ndu trong LDD "va" hg 
gia dinh su dung dat" ddng nhat vdi khai niem hg 
gia dinh trong so hp khau. 

Vl vay, CO quan cd tham quyen khdng the can 
cir vao sd ho khau hien tai dl xac dinh cac thanh 
vien la chu su dung vdi quyen sii dung dat da cap 
cho "hd gia dinh". Trong trudng hgp nay, cdng 
chirng vien, ngudi thyc hien chirng thyc, cac ca 
quan khac co lign quan se ygu cau "hp gia dinh" 
phai CO giay/don xin xac nhan cua co quan cdng an 
hoac Uy ban nhan dan cap xa ve cac thanh vien ciia 
hg gia dinh minh tai thai diem duge cap giay chiing 
nh|n quygn sii dung dit. Vi phap Mat khdng quy 
djnh ro, ngn mdi cdng chiing vien, mdi td chirc cdng 
chimg suy luan va xu ly khac nhau khi chiing nhan 
giao djch hgp ddng lign quan den tai san cua hd gia 
dinh. Dac biet, trong ITnh vuc tin dyng - ngan hang, 
mot bat cap xay ra la hiu hdt eae giao djch deu roi 
vao tinh hitng khong ro rang, khdng ehac chin, dii 
giao dich do dS duge cdng chiing, chirng thuc. 

Mot van de nira la, xac dinh nang luc hanh vi 
dan sy ciia cac thanh vien trong hg gia dinh, trong 
trudng hgp thanh vien dudi 18 tudi. Van dl cd dii 
nang luc hanh vi dan sy nen duge h leu nhu thg nao 
cho diing? 

Thir nhat, phai la ngudi thanh nien tir du 
18 hioi trd Ign, khdng mic benh tam than va cac 
b?nh khac. 

TkA hai, phai cd dii nang lye hanh vi dan su 
can thiet theo quy dinh cua phap Mat dan sy, do la 
ngirdi tu dii 15 tudi den chua dii 18 tudi cd tai san 
nengthi cd the tu minh thuc Men cac giao djch dan 

su, cho nen nhirng ngudi nay cd quyin ky vao van 
ban hgp ddng chuyin quyin sir dung dit cua hp gia 
dinh. Theo quy dinh frgn thi tir "cd du" cin phai 
higu la "cd diy du", nghTa la nhimg thanh vien tii 
du 18 tudi cd day du nang lye hanh vi dan su thi 
can phai cd sy ddng y bing van ban hoac ky vao 
van ban hop ddng chuyin quyin su dung dit, hgp 
ddng the chap quyen sii dung dit tai ngan hang. Vi 
quyen su dung dit la quyin tai san cd gia tri Idn, vi 
vay ngudi cd day dii nang luc hanh vi dan sy mdi 
cd quygn djnh doat, 

Tir phan tich trgn cho thay, cimg quy dinh ve 
nang lye hanh vi ciia ca nhan trong viec giao kit 
hgp ddng djnh doat quygn sir dyng dat, phap Mat 
dan su va phap Mat dit dai quy dinh khdng thong 
nhat. Vi vay, khi cdng chimg, chiing thyc hpp ddng 
the chap quyen sir dung dat cua hd gia dinh thi ap 
dyng quy djnh nao la phii hgp. Cd quan diim cho 
rang LDD la Mat chuygn nganh, cho nen khi ap 
dung phap Mat phai uu tien ap dung Mat chuyen 
nganh. Lign quan dgn nang lye chii thg cita nhimg 
thanh vidn tir dii 15 Mdi ddn chua dii 18 Mdi, van 
dg can lam rd la nhirng ngudi nay cd duge phep 
lam van ban uy quyen hoac hgp ddng iiy quygn cho 
chu hd the chap quyen sii dung dat hay khdng? 

Theo quy dinh tai didm a Khoan I Dieu 117 
BLDS nam 2015 thi "chii the cd nang luc phap Mat 
dan su". Nang lyc phap Mat dan su cua ngudi tham 
gia giao djch phu thudc vao cac mire dp nang lyc 
hanh vi theo quy dinh tai Dieu 16 va Dieu 21 
BLDS nam 2015, ngudi M dii 15 Moi din chua dii 
18 Mdi ty minh xac lap, thyc hien giao djch dan sy, 
tru giao djch hen quan den bit dpng san, ddng san 
phai dang ky va giao djch dan sy khac theo quy 
djnh cua Mat phai duge ngudi dai dien theo phap 
Mat dong y. Hien tai khdng cd quy dinh nao cim 
ngudi tir du 15 tudi den chua dii 18 tudi khdng 
duge thyc hien cac giao dich uy quygn lign quan 
din quyin sir dung di t Mat khac, theo quy djnh tai 
Khoan 2 Diiu 212 BLDS nam 2015, khi hd gia 
dinh thyc hien cac giao djch vl dat dai phai duac su 
ddng y ciia ngudi dii 18 tuoi. Nhu vay, phap Mat 
da quy djnh quyin ciia ngudi du 18 tudi duge thyc 
hien hanh vi phap ly don phuong (ddngy ho^cky 
vao van ban hop ddng) frong giao djch ve quydn sir 
dung dat cita hg gia dinh. Vi the, frong frudng hgp 
hg khdng fruc tidp ky vao van ban hgp ddng 
chuyin quydn sir dung dit thi phai duge phep lam 
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giay uy quygn hoac giao kgt hgp ddng ity quydn 
cho chii hp chuygn quyin su dung dat. 

3.2. Vi dgi dien cua thdnh viin hp gia dinh 
Theo quy djnh ctia phap Mat hien hanh, chii hp 

gia dinh frong quan he phap Mat dan sycdthg la 01 
trong cac thanh vien ciia hd gia dinh nhu: cba, me 
hoac ngudi da thanh nien va hp cd quydn dai dien 
cho hp trong giao djch dan sy. 

Chit hg gia dinh trong quan he phap Mat dan su 
cd the la chii hd theo hd khau (cha hoae me), hoac 
cd the la ngudi cao tudi nhat, ngudi ddng gdp cdng 
siic tien ciia nhieu nhat, hoac mdt ngudi da thanh 
nidn theo su thda thuan ciia tat ca cac thanh vign 
frong hd. 

Nhu vay, chii hd ciia hd gia dinh khac ten vdi 
chii hd trong sd hd khau duge quy djnh tai Luat cu 
trii (chii hd frong sd hd khau khdng the mac nhign 
diing M each chii hd dd thuc hien cac giao djch dan 
su cho ca hd, tru tnrdng hpp duge ca hd iiy quygn). 

Vdi each quy djnh nhu vay, ciing vdi quy djnh 
ve xac djnh thanh vign khdng rd rang dan den khd 
khan khi xac djnh mdt thanh vign cua hd gia dinh 
khi nao xac lap giao dich dan sy vdi M each ca nhan 
hay tu each chu hd gia dinh. Do do, khd xac djnh 
tracb nhiem cita thanh vidn hd gia dinh va hd gia 
dinh ddi vdi ngudi thir 3 frong cac giao dich dan su. 

Diiu 102 Khoan 2 BLDS nam 2015 quy dinh, 
trong trudng hgp tai san chung eiia hd gia dinh 
khdng dit de thanh toan cac nghTa vu ciia hp gia 
dinh thi cac thanh vign cua hd gia dinh phai thyc 
hien nghTa vu bang tai san rigng ciia minh, quy dinh 
nay cd each hidu khac nhau: tat ca cac thanh vign 
ciia hg gia dinh phai chiu traeh nhiem bang tai san 
rigng hay chi nhirng thanh vign da dii 15 tudi trd 
Ign cd nang lyc hanh vi dan sy, hoac tir 18 tudi trd 
len cd nang lyc hanh vi dan su day dii mdi phai 
chju tracb nhiem bang tai san rigng ciia minh... 

3.3. Bdt cap ve phdn dinh tdi san chung vd 
Sinh doat tdi sdn chung 

Tai san chung ciia hd gia dinh bao gdm tai san 
do cac thanh vidn dong gdp theo thoa Muan; tai san 
ciing nhau tao lap ngn trong qua trinh ciing lao 
dgng, kinh doanh, tai san duge tang cho chung; 
duge thira kg chung; tai san la quydn sii dung dat; 
quyen su dung rirng; rirng trdng eiia hd gia dinh. 

Tuy nhign, BLDS nam 2015 hien hanh khdng co 
quy dinh cu the ve phdn tach giira tdi sdn cua cdc 
thdnh viin hg gia dinh (tdi sdn cd nhdn cita mdt 

o 

thdnh vien, tdi sdn chung cita va chong. tdt san 
chung cua cha me vd con...) voi tdi sdn chung cua 
hdgia dinh. Do do, frong thyc tien, khi xac lap, thyc 
hien cac giao dich thudng bj lin Idn hoac cd tinh lan 
Ign tai san ciia cac thanh vien hd gia dinh la tai san 
hd gia dinh va ngugc lai Bit cap nay da cd tac ddng 
khdng nhd din vide thuc hien cac quygn sd hiru cua 
hd gia dinh va thanh vign hd gia dinh. 

Tir bat cap frong quy dinh vl tai san ciia hd gia 
dinh da dan tdi phat sinh nhiiu vudng mie vl xac 
dinh giao djch lign quan din tai san phai cd sy ddng 
y ciia cac thanh vien hd gia dinh; thanh vien cd 
quyin dinh doat trong thyc hien giao djch; hieu lyc 
cua giao djch trong frudng hgp khdng cd dii cac 
thanh vidn quygt djnh. 

Bit cap nay da tac ddng khdng nhd din thyc 
tign tham gia quan he dan sy ciia hp gia dinh va 
thanh vign hd gia dinh, hp phai chju nhieu rang 
budc khdng phai vl mat phap ly ma tir cac chii thg 
la ddi tac ciia giao dich nhu: De bao dam an toan 
trong giao djch, trong the chip vay vdn tai cac td 
chirc tin dung, thi cac td chiic tin dung thutmg yeu 
cau tat ca cac thanh vidn ciia hp gia dinh ky, kg ca 
trong trudng hgp tai san thg chap la tai san rigng 
cua mpt thanh vidn; ddi vdi cac giao dich thdng 
thudng thi thanh vign hd gia dinh khi xac lap, thyc 
bien giao djch thudng nhan danh minh, it khi nhan 
danh hd gia dinh va ddi tac trong giao djch cung 
thudng xac djnh giao djch do la giao djch ca nhan 
ciia thanh vien bd gia dinh... 

Bgn canh nhirng vudng mac, bat cap ndu trgn, 
viec quy djnh hd gia dinh la chit the ciia quan he 
phap Mat dan su nhu BLDS hien hanh da gay ra 
nhidu khd khan cho hoat ddng ap dung phap Mat, 
dac biet la cho Tda an trong viec giai quydt cac 
tranh chap lign quan den hg gia dinh. 

Thyc tg khdng thay cd vu kien nao duge Tda 
an thu ly cd ngudi khdi kien (nguyen don) labp gia 
dinh, khdng thay cd ngudi bj kien (bj don) nao la 
hp gia dinh, khdng thay cd ngudi cd quyin Igi, 
nghTa vu lidn quan nao la hd gia dinh. Hon 
nira, Khodn 1 Diiu 56 BLTTDS nam 2015 chi quy 
dinh. duong su trong vu dn ddn sic Id cd nhdn. ca 
quan, to chirc bao gdm nguyin don, bi don, n^r&i 
cd quyen lgi, nghia vu lien quan (hd gia dinh khdng 
duge xdc dinh Id duong su trong vu dn ddn sic). 

3.4. Bdt cap khi thuc hien cac yeu cdu vi hinh 
thiic cua giao dich vi quyin su dung ddt 
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I IF 
Theo quy dinh tai Dieu 129 BLDS nam 2015, 

giao djch dan sy vi pham quy djnh dieu kidn cd 
hieu lire vl hinh thiic thi vd hieu, trir trudng hgp 
sau day: 

- Giao djch dan su da duge xac lap theo quy 
dinh phai bing van ban nhung van ban khdng diing 
quy djnh ciia Mat ma mot ben hoac cac ben da thuc 
hien it nhit hai phan ba nghTa vu trong giao djch 
thi theo yeu cau cua mdt bdn hoac cac bdn, Tda an 
ra quyet djnh cdng nhan hieu lyc ciia giao djch dd. 

- Giao djch dan sy da duge xac lap bang van 
ban nhung vi pham quy djnh bat budc ve cdng 
chiing, chimg thue ma mot ben hoae cac ben da 
thirc hien it nhit hai phan ba nghTa vu trong giao 
dich thi theo ydu cau ciia mot ben hoac cac bgn, 
Toa an ra quygt djnh cdng nhan hieu luc ciia giao 
djch do. Trong truimg hgp nay, eac ben khdng phai 
thuc hien viec cdng chirng, chiing thyc. 

Nhu vay, phap luat Viet Nam van yeu cau giao 
djch bat bupc phai cd cdng chimg. Luat cdng chimg 
nam 2014 cung dua ra hai digu khoan lien quan dgn 
giao djch vg bat ddng san. Theo Didu 42 Luat cdng 
chimg nam 2014, "Cdng chirng vign ciia td chirc 
hanh nghe cdng chung chi duge cdng chirng hgp 
dong, giao djch vd bat ddng san frong pham vi tinh, 
thanh pho tryc thudc trung trong nai td chirc hanh 
nghe cdng chiing dat try sd, frir frudng hgp cdng 
chung di chiic, van ban tir chdi nhan di san la bit 
dgng san va van ban iiy quyen lien quan den viec 
thirc hien cac quyen ddi vdi bat ddng san". Tai 
Diiu 54 Luat cdng chirng nam 2014 quy djnh cu 
the ve "cdng chiing hgp ddng thd chap bat dgng 
san". Tuy nhign, neu mpt thanh vien trong hd gia 
dinh di lam viec lau dai tai mpt dja phuang khac se 
kho khan cho viec cdng chiing va giao djch quydn 
sir dung dit ciia hd gia dinh. 

Quyen sii dung dat la tai san chung cua hd, cho 
nen khi hd gia dinh thyc hien cac giao djch vg 
quyen su dung dit, cac thanh vien ctia hd phai ky 
vao van ban hgp ddng. Trdn thyc td cd trudng hpp 
vi Iy do iiao do ma thanh vien trong hd gia dinh 
khong the tryc tigp ky vao van ban hgp ddng thi 
can phai lam van ban iiy quydn theo quy djnh ciia 
phap luat dan su. Hien nay, BLDS quy djnh vl giao 
djch dan sy cd hai loai la hgp ddng va hanh vi phap 
ly ôn phuang. Hgp ddng dan sy can phai cd sy 
thoa thuan thing nhat y chi ciia cac ben, cdn hanh 

vi phap ly don phuong do mdt ben chii thg quyit 
djnh npi dung cua giao dich. Do vay, niu thanh 
vidn vang mat d noi cu trii thi khdng thi true tiip 
ky vao van ban hgp ddng thi chip quyin sir dung 
dat eua hd gia dinh. Vi vay, thanh vien ving mat cd 
thd lam giay iiy quyin cho chii hd thd chap quyen 
sir, dung dit. Trong thyc tidn, vide lam giiy uy 
quyin lien quan din bit ddng san gap nhidu khd 
khan, vi theo quy djnh tai Didu 37 Luat cdng chimg 
nam 2014 quy djnh vl thim quyin cdng chirng hgp 
ddng giao dich vl bit ddng san thi: "Cdng chimg 
vien ciia td chuc hdnh nghi cdng chimg ed thdm 
quyen edng chimg cdc hgp dong, giao dich vi bdt 
dgng sdn trong phgm vi linh, thdnh phd true thudc 
trung uang, noi td chuc hdnh nghi cdng chung dat 
trusd..." 

Nhu vay, ndu thanh vidn cua hd dang cu trii tai 
tinh, thanh phd khac vdi noi cu tni cita hp gia dinh 
tbi khdng thg lam van ban iiy quygn cho hd gia dinh 
the chap quyen sir dung dat tai noi thanh vign dd cu 
tni ma phai thuc hien vide ity quygn tai van phdng 
cdng chiing (phdng cdng chiing) hoae chiing thuc 
tai Oy ban nhan dan noi cd bat ddng san. Quy dinh 
nay se gay khd khan cho viec thyc hien cac giao dich 
the chap quygn su dung dat ciia hd gia dinh khi thanh 
vign khdng cu tni cimg dja phuong vdi hd. 

Tnrdng hpp thanh vidn cua hd gia dinh dang 
hpc tap, lam viec d nudc ngoai thi vide ity quyen se 
khdng thyc hien duge, nhu vay hp gia dinh se 
khdng tbl the chip quyen su dung dit de thyc bien 
vay vdn tai cac to chirc tin dung, dg vay vdn phuc 
vu san xuat, kinh doanh cita hd. 

4. Mpt so Iden nghj, de xuat 
Thii- nhdt, cac co quan nha nudc cd tham 

quyin cin hudng dan cu the bing van ban viec ap 
dung thdng nhit vl dia vi phap ly ciia hp gia dinh 
trong giao dich quygn sii dung dat. Xuat phat M 
thuc tiin hien nay, khi cdng chiing, chirng thyc hgp 
ddng thi chip quyin sir dung dit va cac hgp ddng 
chuyen quyen su dung dit khac ctia hd gia dinh, ca 
quan cdng chirng co each hiiu va ap dung quy djnh 
cita phap Mat ve hd gia dinh chua thdng nhit, dae 
biet la each bilu vl "hd gia dinh" cdn dirge gin vdi 
"sd hd khau". 

Diiu 212 BLDS nam 2015 quy dinh: "Tai san 
cLia cac thanh vign gia dinh ciing song chung gdm 
tai san do eac thanh vign dong gdp, ciing nhau tao 

o 
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lap nen va nhimg tai san khac duge xac lap quydn 
sd hiiu theo quy djnh ciia Bp Mat nay va Mat khac 
cd lidn quan". 

Digu 26 Luat cu tni quy dinh: "Nhimg ngudi d 
chung mdt cho d hgp phap va cd quan he gia dinh la 
dng, ba, cha, me, vp, chdng, con va anh, chj, em mpt, 
chau mdt thi cd thg duge cip chung mdt sd hd 
khau". Ngoai ra, nhirng ngudi khac khdng cd quan 
he gia dinh nhu d thug, d nhd van cd the nhap vao hg 
khau theo Digu 19, Digu 20 Luat cu tni nam 2013. 

Trong khi do, khi cdng chiing, chirng thyc hgp 
ddng thg chap quyen sir dung dat cua hp gia dinh, 
ca quan cdng chiing, chirng thyc ygu cau phai cd 
day dii chir ky cua cac thanh vign M du 15 Mdi frd 
len cd ten trong sd hd khau khi cdng cbirng hgp 
ddng the chap quygn su dung dat. 

Thu hai., can siia ddi quy djnh frong BLDS 
nam 2015, LDD nam 2013 ve viec cap giay chiing 
nhan quygn sii dung dat cho hd gia dinh can phai 
ghi rd sd lugng, tdn thanh vidn ciia hd gia dinh; cd 
quy dinh vd ngudi dai dien hg gia dinh cd quygn 
thay mat hg gia dinh tiin hanh thyc hien cac quygn 
va nghTa vu ddi vdi vigc thi chip quyin sii dung 
dat ciia hg gia dinh; can cir xac dinh cac thanh vign 
frong hd gia dinh cd quan he ve tai san va la chii thg 
eua giao dich dan sy; cd sy phan loai ddi vdi nhimg 
ngudi cd ten trong sd hp khau nhung khdng cd 
quan he ve quyen lgi va nghTa vu lidn quan. Bd Tai 
Nguygn va Mdi trudng ban hanh Thdng tu so 
33/2017/TT-BTNMT vl giiy chirng nhan quyen sir 
dung dat cap eho hg gia dinh phai ghi day dii thdng 
tin theo giay td nhan than cua tiing thiinh vien frong 
hd. Thdng tin theo giay td do bao gdm ca ma sd 
dinh danh ca nhan (duge cap vao thdi didm sinh ra) 
hoac la sd chiing minh nhan dan, sd can cudc cdng 
dan. Tuy nhidn, mdt khd khan chung frong cdng tac 
quan ly hanh chinh tai nudc ta nhidu nam qua la 
cac giay td hanh chinh chua duge cap ddng bd, fridt 
de frong ca nude. Cu thg, vide tridn khai cap ma sd 
djnh danh ca nhan mdi duge thyc hien frong thdi 
gian gan day eho tre sa sinh, cdn can cudc cdng 
dan thi chi duge cap khi cdng dan dii 14 tudi. Nhu 
vay, ydu cau ghi thdng tin nhan than ciia timg thanh 
vign trong hd gia dinh trgn giay chung nhan quygn 
sir dung dat cita hd gia dinh se gap khd khan ndu 
nhirng thanh vien hd gia dinh khdng cd ma sd djnh 
danh ca nhan, ddng thdi cung chua du Mdi lam can 

cudc cdng dan. Trudng hgp nay, giay chirng nhan 

quydn su dung se ghi thdng tin thanh vien hp gia 
dmh nhu the nao? Chmh vi nhiMg bat cap va kho 
khan fren, ngay 04/12/2017, Bg Tai nguydn va Moi 
trudng da ban hanh Thdng tu sd 53/2017/TT-
BTNMT quy dinh ngung hieu luc thi hanh Khoan 
5 Diiu 6 Thdng M sd 33/2017/TT-BTNMT dd cac 
CO quan churc nang va ngudi dan cd thdi gian 
nghign cim thgm vd quy dinh mdi trong viec ghi 
tgn thanh vidn tren giiy chirng nhan quyen su duiig 
dit cua hd gia dinh. Tuy nhign, ban vd viec cap giay 
chimg nhan quyin su dung dit cho hp gia dinh hay 
ghi ten ai frong giiy chiing nhan quydn su dung dat 
ciia hd gia dinh, cin khing djnh ro quan didm: Ddi 
vdi tai san chung ciia hp gia dinh, chi nhirng thanh 
vign cd cdng siic ddng gdp, tao lap tai san thi mdi 
duge ghi tgn trong giiy chiing nhan quydn sd 
huu/sii dung tai san dd. Viec bd sung ten cac thanh 
vien khac frong hp trdn giiy chirng nhan My giiip 
xac dinh tu each chii thd rd rang, minh bach hon 
nhung mat khac ciing lam phat sinh thgm cac rac 
rdi vl thii tuc hanh chinh, ddng thdi lam han chg 
quyin su dung dat ciia nhOng ngudi chu sd hiru cd 
ddng gdp chinh trong viec gay dyng tai san (chu 
hd). Tuy vay, niu chi ghi ten chii hd fren giay 
cbirng nhan nhu quy djnh trudc day thi ciing khdng 
the dam bao quydn Igi phap ly cua cac chii sd him 
chung cdn lai, tir dd se phat sinh mau thuan, franh 
chip vl quydn sii dung dit cua cac thanh vien frong 
hd gia dinh khi thuc hien cac giao dich vd quygn 
su dung dat. Khi cd cac thanh vien cua hd gia dinh 
khdng cd mat tai noi cu tni, Nha nudc can tao mot 
hanh lang phap ly thdng thoang, nhanh chdng, 
thuan tien de chii hp hoac nhimg ngudi dai dien dd 
dang thay mat hp thyc hien cac quyen ve tai san, 
giiip hp gia dinh nhanh chdng tidp can duge ngudn 
vdn tir cac td chiic tin dung, ngan hang, kip thdi dn 
djnh td chiic kinh doanh, dua kinh t l hp gia dinh 
ngay cang dn djnh, phat tridn bdn viing diing vdi 
tinh thin ciia Dang va Nha nudc trong thdi ky ddi 
mdi da chi dao va djnh hudng. 

Vi phap Mat khdng quy djnh ro, nen mdi edng 
chimg vien, mdi td chirc cdng chiing suy Man va 
"quygt" mdt kieu thii tuc khac nhau khi chiing nhan 
giao dich hpp ddng lidn quan din tai san ciia Hp gia 
dinh. Vi vay, frong ITnh vyc ngan hang, cir 10 giao 
dich thd chap tai san lien quan ddn Hd gia dinh, thi 



So i/2019 - Nam thif MiTOi Bon 

CO t^ 9 VU roi vao tinh frang mdng lung, khdng chic 
ch^ khong yen tam, dii da duge cdng chimg. 

Xet vl ban chat, chi cd frudng hgp Nha nudc 
giao dat nong nghiep, thi mdi xuat hien chit the 
giao dit cho hp gia dinh. Tuy nhien LDD va cac 
van ban hudng dan da khdng quy djnh ro ve viec 
cap giSy chiing nhan quygn sii dung dit ddi vdi rit 
nhî u loai dat cho hd gia dinh, trong khi do la dit 
thuoc quyin sii dung cua mot ca nhan hay eiia hai 
v? chong. 

Thv ba. CO quan nha nudc cd thim quyen cin 
giai thich ro viec xac dinh hg gia dinh dd giai quydt 
h|u qua phap ly ddi vdi nhiing hanh vi phap ly lidn 
quan din hd gia dinh frong rat nhidu van ban phap 
luat Theo dd, hg gia dinh bao gdm nhiing thanh 
vien nao, thdi digm xac djnh va quan he giira thanh 
vien vdi tai san ciia hd gia dinh nhu the nao? Viec 
nay nham tranh khdi tinh trang vudng mac trong 
qua hinh giao dich mua ban, chuyen nhugng, tang 
cho, trao doi, gdp vdn quygn sir dung dat (ciing nhu 
nha cr va tai san khac gan lidn vdi dat) lau nay la: 
Khong thi bilt duge rang phai cd su ddng y cua 
nh&ng ai, vi khdng cd each nao khang djnh chinh 
xac nhimg ai cd quyen that su ddi vdi quyen su 
dyng dat trong trong hg gia dinh va tai san. Tir hg 
kinh doanh gdm tir mpt den vai ngudi hay td hgp 
tac gom mgt sd ngudi cho den phap nhan vdi hang 
nghin ngudi, thi cung ehi can I ngudi dai dien giao 
dich lit hgp phap, 

Tkirtu, giai phap lau dai, ca ban va hgp Iy nhat 
ia can phai loai bd hg gia dinh, vdi M each la mgt 
chii the trong quan he dan sy frong BLDS cung nhu 
chii the sir dung dat trong LDD. Bdi vi, mdi ca 
nhk CO quyen tao lap rieng tai san ciia minh va 
duoc phap luat bao hd. Tir do, cin bd hit ehii tbl hp 
gia dinh trong cac quan he dan sy khac. Trong phap 
Hi hon nhan, gia dinh, thi da ed khai niem gia 
dinh. Trong phap Mat kinh doanh, thuang mai, thi 
da CO chii thi thay thi la hg kinh doanh theo quy 
%h cita Luat doanh nghiep. Vide loai bd hg gia 
dinh vai M each la mgt chii thi tham gia giao djch 
phap ly la phii hgp vdi thdng Id qudc td, phii hgp 
Vffi cac quy djnh cua cac to chirc quoc t l ma Viet 
Ĵam gia nhap va tham gia./. 
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