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Tdm tdt: Tdi sir dung nguoi dic&i 16 tudi vdo mvc dich khieu ddm Id tdi phgm m&i duac quy dinh tgi 

Diiu 147 Bd higl hinh sir (BLHS) ndm 2015, sira ddi, bd sung ndm 2017 thudc nhdm cdc tdi phgm ve tinh 
due. Ddy Id tdi phgm nguy hiim cho xd hgi, vi vdy cdn phdi phdn tich lam ro ndi dung dieu lugt de dinh 
tdi danh dirge ehinh xdc nhdm trimg tri, gido due ngirdi phgm tdi ciing nhu gido diic, ran de moi ngiroi 
coy thuc ludn theo phdp ludi. Bdi viit tap trung phdn lich ddu hiiu phdp ly ddc tnmg cua Igi phgm, qua 
do dua ra mot sd kiin nghi di han che vd phdng ngira logi tgi phgm ndy xdy ra trong thue lien. 
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Abstract; Employment of a person under 16 years old for pornographic purposes is a new crime 
which is regulated in Article 147 of Criminal Code 2015, amended, supplemented in 2017 belonging lo 
sexual offender group. That is dangerous crime for society. Therefore, it is necessary to analyze and 
clarify Ihe content of the laws lo determine a crime correctly for punishing, educating criminals as well 
as educating, warning people to be aware of compliance with the law. The article focuses on analyzing 
legal signs of crime lo make recommendations for limitation and prevention this crime. 
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BLHS nam 1999 (da dupe sua ddi, bd sung 
nam 2009) quy dinh Tdi dam d vdi tre em tai Didu 
117, theo each hidu tir tnrdc den nay vg dam d thi 
hanh vi dam d duge coi la hanh vi dung cham vao 
nhirng bd phan nhay cam ciia tre em hoac bupc tre 
em dung cham vao nhiing bd phan nhay cam cita 
ngudi pham tdi nham thda man due vpng ciia minh. 
Tuy nhien, tir ly Man va thyc tign eho thay, viec quy 
dinh Tdi dam d vdi tre em chua bao quat hgt cac 
hanh vi xam hai tinh due trg em xay ra trong thdi 
gian qua. Trong thuc tign cd nhigu trudng hgp, 
ngudi pham tdi ep budc tre em phai bidu dien cac 
hanh vi khigu dam, ddng phim khigu dam hoac 
budc tre em phai xem nhung hinh anh khidu dam... 
Theo bao cao vg bdc lot tinh due thuong mai tre em 
do Bp Lao ddng Thuong binh va Xa hpi (LDTB&XH) 
va UNICEF cdng bd nam 2014 cho thay van boa 
pham khigu dam tre em mang tinh thuong mai cd 
tdn tai d Viet Nam. Cac vu viec xam hai, bdc lot 
tinh due thuong mai tre em ngay cang gia tang, nhd 
sy phat trien ciia cdng nghe ky thuat sd, tre em dg 
bj du dd, ep bude tham gia "phd bay co the" va 
"bidu dien tinh due qua mang",.. Day dgu la nhirng 

hanh vi nguy higm, anh hudng nghiem trgng tdi sy 
phat trien ciia tre em. 

Vi vay, BLHS nam 2015 sua ddi, bd sung nam 
2017 bd sung them tdi danh mdi la tgi sir dung 
ngudi dudi 16 tudi vao muc dich khieu dam quy 
dinh tai Didu 147 BLHS la hoan toan phii hgp vdi 
thyc tien. 

1. Quy dinh cua Bo luat hinh sir nam 2015, 
sira doi, bd sung nam 2017 ve toi sir dung ngvol 
du'oi 16 tuoi vao muc dich khieu dam 

Khoan 1 Digu 147 BLHS quy djnh: 
"Ngir&i nao dii 18 ludi tr& lin md Idi keo, du 

dd, ep budc ngu&i dic&i 16 tudi trinh dien khieu 
ddm hodc trirc tiep chung kien viic trinh dien khieu 
dam du&i mgi hinh thuc, thi bi phat lu tir 06 thdng 
den 03 ndm". 

Theo quy djnh do cd thg dua ra khai niem Tpi sir 
dung ngudi dudi 16 tudi vao muc dich khidu dam 
nhu sau: 'To/ sir dung nguoi dirai 16 tudi vdo mm 
dich khieu ddm Id hdnh vi Idi keo, du dd, ep buoc 
ngiroi dicoi 16 tudi trinh dien khieu ddm hodc true 
tiip chimg kiin viec trinh dien khieu ddm dir&i moi 
hinh thuc do ngiroi tir dii 18 tuoi tro lin thirc hiin ". 

' Thac sy, Giang vien chinh. Bo mon phap luat, Trudng Cao ding Canh sat nhan dan I 
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Vay khi nao thi xu ty mpt ngudi ve tdi sii dung 
ngudi dudi 16 Md! vao muc dich khieu dam? Can 
phai can cir vao cac dau hieu phap ly dac trung ciia 
tgi danh nay, didng qua 4 yeu td cau thanh tpi pham: 

Khdch the cua tpi pham 
Doi tugng tac dgng cua tpi pham nay la ngudi 

dudi 16 tudi (cd thg la nam hoac nir), d do Mdi nay 
etrthg nan nhan chua phat trien hoan thien, ve co 
ban cdn non not ca ve the chat va tri tue. Do dd, hg 
dg bj cac ddi Mgng khdng che, lira gat, dy dd dg 
xam hai tinh due. Viec sir dung ngudi dudi 16 tudi 
vao cac hanh vi cd tinh chat khidu dam, ddi truy 
lam anh hudng ddn su phat trien vd nhan thiic, gay 
ra sir tdn thuang ve tinh than lam anh hudng den 
tam sinh ly ciia hg. Vi vay, khach the ciia tgi pham 
nay chinh la quyen duge tdn trgng va bao ve vg 
danh dy, nhan pham cita ngudi dudi 16 tudi. 

Mai khdch quan cua tpi phgm 
Khieu dam hien nay chua duge hudng dan cy 

the, bdi chua cd Nghi quydt hudng dan cua Hdi 
dong Tham phan Tda an nhan dan tdi cao, tuy nhien 
theo Khoan 5 Didu 3 Nghi dinh 178/2004/ND-CP 
ngay 15/10/2004 quy dinh chi tidt mpt sd didu ciia 
Phap lenh phdng, chdng mai dam cd djnh nghTa: 
"Khigu dam la hanh vi dimg cu chi, hanh ddng, 
hinh anh, am thanh gay kich thich ham mudn tinh 
duc"̂ . Qua do, cd the thiy khieu dam dupc the hien 
dudi mpt sd dang hanh vi sau: 

Mgt la, khieu ddm bang cic chi, hdnh dgng: 
Ngirdi'thuc hien hanh vi khieu dam se an mac hd 
hang, ggi cam, hoac lam nhigu ddng tac kich thich 
nhu tu xoa khap than the minh, cdi bd hay^he md 
quan ao d nhirng viing kin dao, hoac va cham, tiep 
xuc da thjt vao ddi phuong. 

Hai la, khieu ddm bang hinh dnh: La vide sir 
dung nhimg biic anh chup trong tu thd hd toan bd 
hoEic hd mdt phan bg phan nhay cam trdn ca thd 
con ngirdi (tiiy vao gidi tinh ciia ngudi pham tdi 
ma hp se diing nhiing birc anh chup ciia nam hoac 
nii de kich thich ddi phuong). 

Ba Id, khiiu ddm bang dm thanh (cd the bang loi 
ndi, hoac cho ddi phcang nghe tren cdc phicong lien 
dien tic): La viec quyen rii doi Mgng bing nhiing ngdn 
tur lign quan dgn tinh due khign ddi phuong mat tu chit. 

Nhu vay, ban chat ciia "khieu dam" chinh la 
nham "gay kich thich ham muon tinh due ciia ddi 
phuong". 

- Hdnh vi khdch quan cua tgi phgm 
_ Theo quydinh ciia didu Mat, hien nay cd 2 

ludng quan diem: 
Quan diim thir nhdt eho rdng, hanh vi khach 

quan ciia tdi sir dung ngudi dudi 16 tudi vao muc 
dich khigu dam bao gdm hai hanh vi khach quan: 
Hanh vi Idi keo, du dd, ep budc ngudi dudi 16 Mdi 
trinh dien khidu dam hoac hanh vi tryc tidp chirng 
kien viec trinh diln khigu dam. Theo quan diim nay 
thi ngudi hare tidp chimg kidn viec trinh diln khieu 
dam dudi mpi hinh thiic la tdi pham, ngn cho ring 
day la digm bat cap, chua phii hgp vdi tgn gpi ciia 
dieu Mat, bdi "... nguoi chimg kiin la ngicdi xem, 
ngu&i nhin thdy viec trinh dien khieu ddm; hg khdng 
thuc hiin hdnh vi sir dimg ngu&i dudi 16 tudi de trinh 
dien khieu ddm, md hg xem. nhin thdy Id do cd nguoi 
khde sic dung ngu&i du&i 16 ludi de trinh dien khieu 
ddm. Do vdy. giira ten ggi ciia diiu lugt vd ndi dung 
ciia cdu thdnh tdi phgm khdng ddng nhdt vdi nhau. tic 
do ddn din ndi dung cua cdu thdnh tgi phgm vd ten 
ggi ciia diiu lugt chua that suphu hgp^.... 

Quan diem thic hai cho rdng, hanh vi khach 
quan ciia tdi danh nay la: Ngudi dii 18 Mdi trd cd 
hanh vi loi keo, du dd, ep budc ngudi dudi 16 tudi 
trinh didn khigu dam hoac ngudi dii 18 tudi trd len 
cd hanh vi Idi keo, du dd, ep bupc ngudi dudi 16 
tuoi tryc tidp chimg kien viec trinh dien khigu dam 
dudi mgi hinh thiicl 

Tac gia thiy quan diim thii hai hgp ly hem, bdi 
le neu theo quan digm thu nhit chinh tac gia ciia 
quan diim nay cung cho ring vdi each higu dd thi 
dang hanh vi khach quan thir 2 "yuc tiep chung kien 
viec trinh diln khidu dam" ciia tdi pham cd rat nhieu 
diim bit cap, bdi mpi chit the (du ngudi trdn 18 tudi 
hay ngudi dudi 18 tudi, dii la nam hay la nir, mign 
la hp tryc tidp chting kien viec frinb dign khidu dam) 
ddu h-d thanh cua tdi pham nay. Dieu nay khdng phii 
hgp vdi tgn gpi cita didu Mat "su dung ngudi dudi 
16 tudi vao muc dich khieu dam". "Sti dung" nghTa 
la "dimg" - su dung ngudi dudi 16 tudi vao muc 
dich khieu dam nghTa la chii tbl dimg ngudi dudi 

'Xem Khoan 5 Diiu 3 Nghi dinh 178/2004/ND-CP ngay 15/10/2004 
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16 tudi nhu la cdng cu de phuc vu nhu cau dam due 
ciia ban than, hoac dd kich thich su dam due ciia 
ngudi dudi 16 tudi. Day mdi la hanh vi nguy higm 
eho xa hdi ein hi Idn an va dupc loai trir, va do ciing 
la tinh thin ma Digu i47 BLHS mudn ngu. Vi vay, 
hanh vi khach quan thir hai ciia tpi nay khdng phai 
ta hanh vi "tryc tiep chirng kien vide trinh dign 
khidu dam" ma phai la hanh vi "idi keo, du dd, dp 
bupc ngudi dudi 16 Mdi true tidp chting kidn vide 
trinh dign khieu dam dudi mpi hinh thirc". 

Do do, theo tac gia, can cir theo quy djnh tai 
Khoan I Digu 147 BLHS, ngudi pham tdi sir dung 
ngudi dudi 16 Mdi vao mue dich khieu dam cd thg 
thuc hien mdt trong hai hanh vi khach quan sau: 
Ngudi dit 18 tudi trd len cd hanh vi Idi keo, du dd, 
ep bugc ngudi dudi 16 tudi trinh didn khigu dam; 
hoac ngudi du 18 tudi trd Ign cd hanh vi Idi keo, du 
dd, ep budc ngudi dudi! 6 Mdi tryc tigp chimg kign 
viec trinh dien khidu dam. 

Dd hieu ro vd hai dang hanh vi nay, can lam rd cac 
hanh vi: Idi keo, du do, ep bugc, trinh dign khieu dam 
va true tiep ehiing kien viec trinh dign khieu dam. 

Hdnh vi Idi keo: Ngudi pham tpi sir dung hanh 
ddng, cir chi va Idi ndi khign cho ngudi bj hai tu 
nguydn lam theo^. 

Hdnh vi du dd: Dupc bjgu la bang Idi ndi, cir 
chi, hanh dgng de mua chudc, hira hen ve vat chat, 
tinh than dd tac ddng Ign tam ly ciia ngudi bj hai 
dd ngudi bi hai thay duge nhimg Igi ich ma minh 
nhan dupc khi thyc hien cac hanh vi khigu dam nhu 
tra tign cao, hoac hira thudng vg vat chat khac... 

Hdnh vi ep budc: Ngudi pham tdi diing hanh 
ddng, Idi ndi dd mdt ngudi khdng mudn thuc hien 
hanh vi khidu dam phai thyc hien ,̂ nhu: dga danh, 
khdng cho an udng, dpa cdng khai nhirng hanh vi 
vi pham ciia ngudi dudi 16 tudi ddi vdi nha trudng, 
gia dinh; hoac Ipi dung tinh trang quan bach cua 
nan nhan dg ep bude nan nhan phai thyc bien hanh 
vi khidu dam... 

Trinh dien khieu ddm: Ngudi dudi 16 tuoi 
bang dpng tac, cut chi quydn rii, Idi cudn ban nang 
tinh due cua ddi phuong. 

Chimg kien viee trinh dien khieu dd?n; Ngudi 
dudi 16 tudi tryc tiep xem, nhin thay viec trinh dien 
khigu dam. 

Nhu vay, dang hanh vi khach quan thir nhat cua 
tdi danh nay la ngiroi du 18 tr& lin co hdnh vi loi 
keo, du dd, ep budc ngir&i dir&i 16 tudi trinh dien 
khiiu ddm, nghTa la: Ngudi pham tdi bang hanh 
ddng, cir chi va Idi ndi khiln ngudi dudi 16 tudi tu 
nguydn hoac mign cudng thyc hien cac ddng tac, 
cir chi quyen rii, Idi cudn... mang tinh kich dgng, 
kheu ggi sy dam due ciia ddi phuong. 

F/c/w; A(30tudi)bigtB (15 tudi) co quan he 
tinh due vdi C. A dpa niu B khdng cdi quan ao, xoa 
bdp cac bd phan nhay cam tren ca the ciia minh thi 
A se ndi vdi bo me, ban be ciia B. Trudc sy de dpa 
cua A se tiet Id bi mat vl ddi tu, ngn B da ddng y 
cdi bd quan ao, mua trudc mat A. 

Dang hanh vi khach quan thir hai ciia tpi danh 
nay la ngu&i dii 18 tudi tr& lin co hdnh vi Idi keo, 
du dd. ep bugc ngir&i du&i 16 tudi true tiip chung 
kien viec trinh diin khieu ddm, nghTa la: Ngudi 
pham tdi da su dung hanh dgng, cu chi va Idi ndi 
khien ngudi dudi 16 Mdi true tigp xem, nhin thay 
viec trinh dien khidu dam, de kich thich ban nang 
tinh due cita ngudi dudi 16 tudi. 

Vidu: A (20 tudi) bigt B (15 Mdi) dang can tien 
de tra chi phi cho me nam vidn, A yeu cau B, neu B 
xem C (22 tudi) trinh dign khieu dam se cho B 15 
trieu ddng tra vien phi cho me. B ddng y. Trong tinh 
hudng nay, A da bang cac hanh vi loi keo, dy dd B la 
ngudi dang trong tinh trang quan bach phai tryc tigp 
ehiing kign viec trinh dign khidu dam cua C. 

Can lim y: Ngu ngudi pham tgi cd hanh vi Idi 
keo, du dd, ep budc ngudi dudi 16 tudi trinh didn 
khigu dam hoac tryc tiep chimg kien viec trinh dien 
khidu dam, sau dd cd quan he tinh due vdi hp thi 
tiiy theo thai dp chu quan cita nan nhan (thuan tinh 
hay trai y mudn) ma xem xet thdm ve tdi giao cau 
hoac thyc hienhanh vi quan he tinh due khac vdi 
ngudi tir dii 13 tuoi din dudi 16 Mdi hoac tdi hilp 
dam ngudi dudi 16 Mdi. 

Ndu ngudi pham tdi cd hanh vi Idi keo, du dd, 
ep budc ngudi dudi 16 tudi trinh dien khidu dam 
hoac true tidp chung kign viec trinh didn khigu dam 
ma cd hanh vi tidp xiic yyc tidp, sd md bd phan tinh 
due ciia nan nhan thi cdn xem xet them vg tpi dam 
6 ddi vdi ngudi dudi 16 tudi. 

* Xem Minh Hiing "Binh ludn Toi su dung ngu&i dic&i 16 tudi vao muc dich khiiu ddm - Dieu 147 " ngay 18/8/2018 -
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-Hau qud cua tdi phgm 
Djgu luat nay khdng quy djnh ve hau qua. 

Ngudi nao sii dung ngudi dudi 16 Mdi vao muc 
dich khieu dam khdng bat budc phai gay ra hau qua 
tac dpng vao siic khde, danh du nhan pham cua 
ngudi dudi 16 tudi. Hau qua d day la hau qua tac 
dpng vao sy phat trien binh thudng cua nan nhan 
thong qua viec thyc hien cac hanh dpng nham muc 
dich khieu dam do su ygu cau, su dung ciia ngudi 
thuc hien tdi pham. 

Mat chu quan cua tpi pham 
Mat chu quan la boat ddng tam ly bgn trong cua 

ngtrcd pham tdi bao gdm Idi, muc dich va dpng ca. 
Xet veyiu td Idi; Tgi pham nay duge thuc hien 

v6i loi cd y. Vi khi thyc hien hanh vi loi keo, du 
dh, ep bupc ngudi dudi 16 tuoi vao muc dich khigu 
dam, ngudi pham tpi nhan thiic duge hanh vi dd la 
trai phap luat nhung hg van mong mudn ngudi bj 
hai (ngudi dudi 16 tudi) thyc hien hanh vi khieu 
dam hoac true tigp chirng kign cac hanh vi khidu 
dam dudi mgi hinh thirc. 

Chu the cua tpi phgm 
Chu thg cua tgi pham nay phai dap irng duge 

hai digu kien: 
Thie nhSt, chu thi ciia tgi su dung ngudi dudi 

16 tuoi vao muc dich khidu dam la ngudi cd nang 
lire traeh nhiem hinh su, nghTa la khi thuc hien 
hanh vi nguy higm cho xa hdi ngudi do cd kha nang 
nhan thirc duge tinh chat nguy hiem cho xa hdi ciia 
hanh vi ma minh thyc hien va cd kha nang dieu 
khien dupc hanh vi iy. 

Thu hai, phai dat do tudi chju traeh nhiem 
hinh sy theo quy djnh ciia phap Mat la ngudi dii 18 
tuoi hd Ign. 

2. Mot so kien nghi 
De han che va phdng ngira loai tdi pham nay xay 

ra trgn thuc tg, tac gia xin dua ra mdt sd kidn nghj sau: 
Thit nhdt, vi phia cdc co quan Nhd nuoc 
Tirsy phan tich trgn eho thay, viec bd sung them 

tgi sii dung ngudi dudi 16 Mdi vao muc dich khieu 
dam trong BLHS nam 2015 sira ddi, bo sung nam 
2017 la hoan toan can thiet. Tuy nhidn, dd tranh 
trudng hpp higu sai tinh than ciia digu Mat, dan den 
viec cac co quan tign hanh td tung ap dung mdt each 
oira bai, lam oan ngudi vd tdi, hoac bd Igt tdi pham, 
cOng nhu cd each hidu thdng nhat vg tgi pham nay, 
kinh mong cac co quan cd tham quygn sdm ban hanh 
ra van ban hudng dan cu thd vd tdi pham nay (nhat 
la cac dang hanh vi khach quan ciia tpi pham). 

Bdn canh dd, trong qua trinh thuc hien phap 
luat, cac Co quan. Ban, Nganh can tang cudng 
cdng tac tuydn yuyln giao due phap Mat, nip sdng 
van hda, bai trir cac te nan xa hdi ndi chung, hanh 
vi xam hai tinh due ndi ridng trong mpi ting Idp 
nhan dan nhat la viing sau viing xa dl mpi ngudi 
dan tdn trpng va bao ve quyin trg em. Cin diy 
manh cdng tac quan ly cac hoat dpng van hda, djch 
vu van hda (cac tu digm vui choi, quan bar, 
karaoke, vQ trudng, djch vy internet, sach bao...). 
Cd sy kiem tra, giam sat thudng xuydn, khdng cho 
phep td chirc cac hoat dpng giai tri, trd chai tryc 
tuygn hoac luu hanh cac dd choi, phim anh, sach 
bao ddi truy, nhung trang Wed chiia dyng nhiing 
hinh anh, nhimg doan video mang tinh khigu dam. 

Ngoai ra, cac ca quan co tham quyen cin Ign 
an, xu ly nghiem cac ddi tugng thue hien nhirng 
hanh vi xam hai tinh due khac (nhu hiep dam, 
cudng dam, giao cau) de ran de, giao due mpi 
ngudi cd y thiic tuan theo phap Mat. 

Thir hai; ve phia gia dinh vd nhd tru&ng 
Gia dinh va nha trudng can phdi hgp chat che 

trong vide giao due con cai. Bdi cha me la tam 
guong, la didm tira virng ehac cho con cai noi theo. 
Ludn quan tam cham soc, dgng vign con em kjp thcri, 
khdng phd mac con em minh cho nha trudng va xa 
hpi, tranh tinh trang cac em bj ddi Mgng xau Igi 
dung, Idi keo vao viec thuc hien hanh vi khigu dam. 

Nha trudng khdng chi chu trpng viec day "chii'" 
ma cdn kit hgp day "lam ngudi", ben canh viec day 
hpc cin kit hpp cac boat ddng vui chai cd ich, cac 
hoat ddng the due tbl thao, van hda, van nghe vdi 
tuyen truyin dl nang cao trinh dp van hda, giao due 
truyin thong ygu nudc, kign thirc phap Mat, tao mdi 
trudng song trong sach, ianh manh cho cac em. 

Khdng chi nha trudng ma gia dinh can trang bi 
cho cac em nhirng kien thirc vl gidi tinh, nhung ky 
nang phdng, chdng hanh vi xam bai tinh due, nhan 
dien cac ddi Mgng ed y dd xiu dg phdng, tranh bj 
du dd, loi keo 

Thu ba, ve phia xa hdi 
c in len an nhiing hanh vi xam hai tinh due ndi 

chung, hanh vi xam hai tinh due doi vdi ngudi dudi 
16 Mdi ndi rieng. Moi ngudi can nang cao y thiic 
phap Mat, chap hanh nghigm chinh cac quy djnh 
ma Dang va Nha nudc dl ra, khdng ky thi, xa lanh 
ddi vdi nan nhan cua nhdm tdi pham nay, tao mdi 
trudng sdng trong sach, lanh manh cho hp boa nhap 
vdi cdng ddng./. 




