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MOT SO VAN PE VE XU PHAT
VI PHAM HANH CHINH TRONG LINH VUC
HANG KHONG DAN DUNG TAI CAC
CANG HANG KHONG MIEN NAM

@ LE HUYNH QUANG

TOM TAT:

Bii viét phin tich v2 ddnh gid thyc trang cic quy dinh ciia phdp lujt, chi ra mot s& t8n tai,
bat cip. vuéng mic nay sinh trong qud trinh thyc hién phép luat hién hanh vé xi phat vi pham

trong Iinh vic Hang khang din dung.

T khéa: Vi pham hinh chinh, x&r phat vi pham hanh chinh, hing khong din dung, Cing

Hang khong mién Nam.

1. Diit vin dé

Cic Cing Hang khéng mién Nam bao gom
Cing Hang khdng Tdn Son Nhat, Budn Mé Thudt,
Cin Tho, Ci Mau, Phi Quac. Con Pio, Rach Gid,
Lién Khuong tryc thuge Cing vu Hang khéng
mién Nam vé mat quin Iy nhd nude hang khdng
din dung. Sin ludng hinh khdch, hanh Iy, hing
héa théng qua 1ai cic Cang Hang khdng khu vire
mién Nam chigm khoing S0% t8ng san Iugng vin
chuyén hang khang rén ci nudce (dac biétiai Cing
Hang khéng Quéc 1& Tan Son Nhat ¢d khodng 50
hang hang khong hoal déng kbai thic), 1dn suat
trung binh 600-700 chuy€n bay/nghy (giai doan
cao diém).!

Luong hanh khich dong, da dang nhi¢u thanh
phin. dic biét 12 18¢ dé phat trién nhanh clia cdc
hing hang khang gid ré, da & &1 neng hanh
khich it di tau bay. trinh dé nhin thite, y thitc chip
hiinh cde quy dinh cla phdp ludt v& hang khong
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din dung con han ¢hé’ hang nghin phuong tién.
trang thi€t bi mat dal, d6i ngl lao déng t6n lam
viéc 24/24h.

Tt thyc « trén, cde Cdng Hang khéng mién
Nam 12 mdi tregng rat dé phit sinh cdc hanh vi vi
pham hanh chinh Céc loai hinh vi vi pham phd
bi¢n: hanh hung nhian vién hiing khong, hanh
khich, ngud khdc 1ai cing hiang khdng sin bay:
trom cdp trong cdng hing khéng. sin bay. trén 1au
bay:.

2. Mgt s8 van A€ tn (ai vé xit phat vi pham
hinh chinh trong Rnh vire Hang khong dén dung
tai cac Cang Hang khong mién Nam

2.1. Cdc van bin quy djnh phdp Iuit vé xit phat
vi pham hanh chinh

Nhin chung. mét s3 van bin quy pham phdp
luit chua thong nhat, ddng bd; pham vi diéu chinh,
dai tugng vi pham, hanh vi vi pham chua bao quit,
tao k& hd cho d&i tugng vi pham: nhidu ché i xit
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phat vi cie bign phdp chua di manh d€ buéc chc
d6i twong chdm ddthanh vi vi pham hoiic d&i tugng
vi pham phdi chdp hanh quy€t dinh xi phat.
Cu thé:

“ Lugt xit Iy vi pham hanh chinh

Luat xi 1y vi pham hanh chinh ngay 20/6/2012
(Lu&it XLVPHC) diéu chinh chua bao quit sit thyc
1i&n (nhat 1 ddi tugng naudi quéc tich nude ngodt
vi pham: cd ch€, ché tai... cudng ché thi hanh), cu
thé:

Tai diéu 70 cda Ludt Xt Iy vi pham hanh chinh
2012 vé gifi quy&t dinh xit phat vi pham hanh chinh
€ thi hinh, guy dinh: "Quyct dinh xif phat vi pham
hanh chinh dudc giao trire tiép hojc glfi qua buu
dién biing hinh thitc bio dim vi thong bio cho cd
nhan. 18 chdc bj x& phat biél.

D& véi trrsng hgp quyét dinh dudc giao tnrc
u€p ma cd nhan. 1§ chdc vi pham ¢d tinh khéng
nhan quyé&t dinh thi ngudi cé thi'm quyén 1ap bién
bdn vé viéc khong nhan quyét dinh cé x4c nhan
ciia chinh quyén dia phuong va duge coi Ja quyét
dinh di duge giao.

B3 vdi trudng hdp gui qua buu dién biing hinh
thirc bao dam, n€u sau thdi han 10 ngay. ké
ngiy quyét dinh x& phat di duge gifi qua dudng
buu dién dén lin thit 3 ma bi trd 1ai do ¢4 nhan, (8
chie vi pham cé tinh khong nhin: quyét dinh xi
phat di dugc mém y&t tai noi cu tri cla cd nhan,
try 56 ciia 18 chife bi x& phat hoiic ¢é ¢dn cif cho
rling ngudsi vi pham trdn tranh khdng nhin quyél
dinh xt phat thi dugc coi I3 quyét dinh di dude
giao." Tuy nhién, trudng hgp doi véi ngudi nudc
ngodi nhip cdnh vao Viét Nam trong thdi gian
ngdn dudi 10 ngay. di chuyén lién tuc (du hich...),
khéng c6 dia chilién lac cu thé, ¢ tinh khong nhin
quy€tdinh xif phat vi pham hanh chinh thi viéc gifi
quyét dinh xit phat vi pham hinh chinh d€ thi hanh
giip nhiéu khé khan, khé thuc thi,

Tai diéu 73 cia Luat Xt Iy vi pham hanh chinh
2012 quy dinh vé thi hanh quy€t dinh xif phat vi
pham hinh chinh: "C4 nhan, 18 chifc by xf phat vi
pham hinh chinh phdi chap hinh quy€t dinh xit
phat trong thd han 10 ngay. k& tir ngity nhan quyét
dinh x{f phat vi pham hanh chinh: truding hop quyét
dinh xt phat vi pham hanh chinh ¢6 ghi thai han ths
hanh nhiéu hon 10 ngdy (hi thyc hién theo thdi han
d6." Trén thye 1& cho tha'y, trong tnrng hgp ngudi

nude ngodt nhap cdnh vao Viét Nam trong thdi
gian ngdn dudi 10 ngdy vi pham hanh chinh nhung
chua thi hanh quyé&t dinh x{ phat va da xudt cdnh
ra khd1 lanh thS Viét Nam thi quy dinh ndy khong
hiéu qud. tao ké hd cho a3 tugng vi pham, khéng
ddm bio tinh thte thi ctia phdp ludt. Pay khéng chi
1a vudng mic d8i v6i kinh vyc hing khdng néi
riéng, ma con dé1 vai céc linh vie khdce nhy linh
vyc giao thong dudng bo... Truding hop, ngudh nude
ngoii khi vi pham giao thong duding bo bi x{r phat
vi pham hanh chinh chua thi hiinh quyét dinh xit
phat trong thdi han 10 ngay vi di xuét cinh ra khéi
lanh thé Viet Nam

< Nghi djnh s6"162/2018/NP-CP

Nghi dinh s8 162/201 3/NB-CP ngay 30/11/2018
ctia Chinh phd vé x& phat vi pham hanh chinh
trong linh vyc hang khéong dan dung chua cé vin
bin hudng din, chva dua ra khdi niém gidi thich
hiinh vi, chua bao qudt didu chinh day di hanh vi,
hanh vt diéu chinh chua s4t vdi thye nén. Viée xdc
dinh hinh vi vi pham hanh chinh thugng khong chi
trong y&u 18 cin ¢ cdu thinh hanh vi vi pham
hanh chinh nén viéc xdc dinh hdnh vi vi pham
hiunh chinh trong Tinh vuc hang khong dan dung dé
mang tinh cam tinh va bit dong quan diém giita
cée lye lugng chie ning tham gia cdng tdc X phat
vi phany hanh chinh trong linh vifc hang khéng dén
dung. Vidu:

Tar diém H khodn 4 Diéu 26 xdc dinh hanh vi
vi pham: "C8 cit chi, ki n61 thd bao, khiéu khich,
tréu gheo, xdc pham danh du, nhin phidm cGa nhan
vién hang khong, hanh khich hoiic ngudi khéc 1ai
cling hiing khong, san bay...". Vé khia canh phép
1y. ngudsi cd thim quyén x{ phat vi pham hanh
chinh khéng thé cin i yéu 1 ciu thanh vi pham
hinh chinh d€ xdc dinh banh vi vi pham (cha thé,
khich thé, chi quan, khich quan); vé mat ngit
nghia khdng thé hiéu th€ nao 1 tréu gheo, 1a 13i
n61the ndo 13 thd bao..

2.2. Thtc tién thic hign xit phat vi pham hanh
chinh trong Inh vic Hang khing dan dung tai cic
Cing Hang khéng mién Nam

- Cong tdc boi dudng. tip hudn nghiép vu. dic
bi¢t la viéc cip nhdt cic van bian, hudng din cé
lién quan d&n cdng 1dc X phat vi vi pham hanh
chinh trong linh vuc hing khdng dan dung cia
cic doanh nghiép hang khong chva duge quan
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tam chd trong, ky ndng 14p bién bin han ch€ din
dén chal lugng ndi dung bién bin khi ban giao
cho Ciing vy Hang khang mién Nam hiu hét chura
dénh gid bao quit. chua ré rang. chudn xdc hinh
vi, dién bi€n vy viée.

- Trong c6ng tic x& phat vi pham hanh chinh
wong linh vire hang khong din dung thugng lién
quan dén nhiéw lye lugng, nhidu cd quan, don vi,
doanh nghiép... Viéc ph&i hap gida cic don vi tir
cdc khiu théng tin, thdng bio vy viée, thu thip
bling chimg lién quan, 1ap bién ban ghi nhin vu
viéc khdng r6 rimg (hanh vi vi pham) hoic phdi
hgp lap bién bin vi pham hinh chioh... di ldc con
chéam ré vi viy gdy khé khiin cho c¢d guan quén i
nha nude trong xtt Iy vu vige.

- Co 53 vatchat va ngudn e tai chinh cho hoat
ddng x{ phat hinh chinh nhy; ¢d s3 ha ting, trang
thi€t bi k§ thudt nghiép vu, phudng tién, cong cu
hé trg .. cla cde don vi cé chite ning x{ phat vi
pham hanh chinh trong linh vuc hang khong din
dung con han ché& nén vige thu thip chdng ct, xidc
minh dién bi€n vu viéc, xdc dinh chudn xdc hanh
vidé lim cin clf xi phat cdc vy viée vi pham hinh
chinh d&i véi doi ngii cong chic, vién chife 1am
nhiém vu gip khong it khé khin, dnh hudng dén
tinh hiéu qud cong tdc xif phat vi pham hinh chinh
trong linh vuc hing khéng din dung.

- Vigc thi hanh, cudng ché thi hanh quy&t dinh
Xd phat vi pham hanh chinh con gip nhidu kho
khin. chua tné1 d€, con mot s6 quyél dinh chua
Adugc chip hanh do. Dat widng ¢6 hoan cinh kinh
t€ khé khan nén con chim trong viée thuc hién
quy€t dinh. M8t s§ dé1 wong khdng ty gide chnp
hanh quy&t dinh x{f phat, khéng ¢6 viéc lam 6n
dinh, b dia phudng di an xa, khdng cd ta
A€ thire hién cudng ché. Cong tic cudng cl
sdn con phitc 1ap. khé thuwe hién trong khi s& tién
cudng ché khong Idn nén mdt s8 tudng hgp da het
thisi han chap hiinh quyét dinh.

3. M6t s& gidi phédp, ki€n nghi

3.1. Hoan thi¢n hoan thi¢gn phdp lugt vé xit
phat hanh chinh linh vic hang khong dan dung

D¢ ning cao hiéu qua cong tac xif phat vi pham
hanh chinh trong finh vuc hiing khéng dan dung,
tru6e het can phdi khan truong. kip thdi ban hinh
viin bin quy dinh chi (€1 va hudng din thi hanh
Lufit X(r Iy vi pham hanh chinh; lié’p tuc ra soitt
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cde quy dinh cda phip luar can hit cip d& kip thai
stta d8i, b3 sung mot s6 quy dinh cho phit hgp tinh
hinh thie tién ngodi ra cde vin dé bat cip duge
ki€n nghij cu thé nhut sau:

- B3 sung quy ché phé1 hap gita Cuc Hang
khéng Viét Nam va Cuc Quin ly xudt nhap cdnh
v&: quin Iy, gidm sit d8i voi ciic d31 ugng dang 6
nghia vu chip hinh quyét dinh xit phat vi pham
hanh chinh: ché& 13i d&i v6i ddi tugng ngudi nude
ngodi khong chip hanh quyét dinh xi¥ phat vi pham
hanh chinh v di xudl eAnh vé nude (1rén co s¢
Ludt nhap canh, xudt cdnh. qud cdnh. cu tri cha
ngud1 nude ngodi tar Viét Nam nam 2014).

Tai diéu 75 Ludt Xt Iy vi pham hanh chinh
2012 quy dinh vé ths hanh quyé&t dinh x& phat v
pham hiinh chinh trong tr¥ng hgp ngudi b xi pbat
chét. mAt tich, & chitc bi x phat giai thé, pha sin
¢An: Xdy dyng ché tai chi nét, cu thé dai vdi tnfiing
hogp npudi nude ngodt vi pham hanh chinh trong
pham vi diéu chinh cda Ludt Xit Iy vi pham hanh
chinh 2012 chua thi hanh quy&t dinh x{f phat ma
da xudt cdnh (481 vdi nhitng dai tugng di vi pham
va c6 thé nhip cinh trd lai Viét Nam).

- D61 vd1 Nghi dinh 56 162/2013/ND-CP ngiy
30/11/2018 cia Chinh phii vé x& phat vi pham
hanh chinh rong linh vye hing khéng dian dung cé
viin biin hudng din cy thé, khdi niém gidi thich
hanh vi, bao quit didu chinh ddy di hanh vi sét v6i
thyc ién.

3.2. Nang cao hi¢u qud céng tic xit phat vi
pham hanh chinh trong finh vicc hing khéng din
dung

- Cong tdc ki€m tra, gaidm st nhim phdt hién
v xU Iy cdc vi pham hinh chinh 13 mét trong
nhimg bién phdp hiru hiéu nhim ddm bio an ninh.
an todn hang khong. Trong thdi gian 101 dé ning
cao hi¢u qui trong edng tac kiém tra, k sodt, xtt
phat vi pham hanh chinh trong linh vife hing khong
dan dung. cin bio dim sy linh dao. chi dao chit
ché doi vdi viee xii phat vi pham hanh chinh; don
d8c. chi dao. kiém tra cic le luong chitc ning ting
cudng cong tic kiéin tra. gidm sd1, phat hign va xit
phat nghiém minh, triét dé€ ddi v6i cde hanh vi vi
pham hisnh chinh nhiim ddm bio tinh nghi€ém minh
ciia phdp luat.

- Hoan thién hé théng phip luat B3 sung, stra
d6i. holn thign phdp ludt x¥ 1y vi pham hanh chinh
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nét chung va x{ phat vi pham hanh chinh trong linh
vue hing khéng dan dung néi néng dép dng nhu
cu phat trién va phd hgp véi diéu kién thyc ti&n
cong tdc ki€m tra, gidm s4t, x& phat vi pham hanh
chinh trong linh vyc hang khéng dén dung.

- Nhéan sy: Xay dung doi ngii cdn bd, cong chic,
vién chic 1am cong tdc kiém tra, gidm sét, ddm
bo vé 58 lugng va chit Wgng; cdc doanh nghiép
hing khong din dung cdn chd trong quan tam cong
tdc bdi didng, tip huin nghiép vy, cap nhat cdc
van ban, hudng din cé lién quan d&n cong téc xit
phat vi vi pham hanh chinh trong Iinh vuc hang
khéng dan dung. Dic biét, can chd trong viéc xdc
dinh hanh vi, ky ning lap bién bdn vi pham, tirng
budc nang cao hoan thién chit lugng noi dung bién
bdn khi ban giao cho Cng vy Hang khdng mién
Nam dé 13m cd s3 ddnh gid, xdc dinh ding hanh vi,
dién bi€n vy viéc, nhim ning cao hiéu qua cong
téc x( phat vi pham hanh chinh trong linh vuc hang
khdng dan dung.

- Trong céng téc xif phat vi pham hanh chinh &
linh vuc hang khong dan dung thudng hén quan
dén nhiéu tyc lugng, nhiéu co quan, don vi, doanh
nghiép... viéc phd1 hap gifa cdc don vi tiY cdc khau
thdng tin, thdng bdo vu viée, thu thip biing chitng
lién quan, l4p bi&n ban cdn nhiéu bit cap. Vi vdy,
cin xfy dung Quy ché& phdi hgp nhim xdc dinh rd
vai trd, trdch nhiém cia tirng t6 chufc, ¢d nhan trong
cong tdc phdi hap, xi 1y vi pham

- C6 38 ha ting: Tang cuding diu tu cd s vat
chil, trang thiét by, cong cu, phuong tién dé phuc
vu (81 cho cong téc kiém tea, gidm sét, x phat vi
pham hanh chinh trong linh vifc hing khéng dan
dung.

- Cong tdc tuyén truyén: Thudng xuyén thuc
hién viéc tuyén truyén, phd bi€n vé phap luat xit
Iy hanh chinh, phip ludt hAng khéng dan dyng cho
cdc tang 16p nhian dén mét cdch sdu rong va toan
dig¢n nhim ning cao y thifc chdp hanh phép luat,
tang cudng sy gidm sét clia nhan dan d&) v6i cong
tic xi phat vi pham hanh chinh.

3.3. Tdng cuimg su gidm sdt clia nhéin dén, bio
chi, ciia co quan nha médc co thém quyén trong
hoat djng xit Iy vi pham hanh chinh trong finh
vile Hang khéng dan dung

PE cong tac xit phat vi pham hanh chinh trong
linh vic hing khéng din dung dudc cong khai,

minh bach, hiéu qud, ddm béo ding cdc quy dinh
cia phdp ludt thl hoat dong gidm sdt cda quin
chiing nhdn dan, bdo chi la v6 ciing quan trong.
Théng qua hoat dgng nay, cdc hanh vi vi pham
clha cdc lue lwong ki€m tra, gidm sdt, thyc th
cdng vu duac phdt hién, xit Iy kip thdi, qua dé sé
loat bé nhitng d81 twong ¢ hanh vi tiéu cuc, kém
vé trinh d6 chuyén mén nghiép vu, khéng ddp
(tng dugc yéu cdu, nhigm vu dudc giao. Nhut vy,
hoat d6ng niy mdi tao diéu kién cho viéc thu hiit
nhan @i, nhitng ngudi c6 kinh nghiém, am hiéu
phdp ludt vio cdng tdc 1ai cic cd quan cé chidc
ndng x¢ Iy vi pham hanh chinh trong linh vic
hang khéng dan dung.

3.4. Tdng cudng bién ché, nang cao trinh d¢
chuyén mén, trach nhi¢gm céngvu ciia cdc luc
lupng lam céng tdc kiém sodt, xit phat vi pham
hanh chinh trong Iinh vice Hang khong dan dung

D€ ning cao hiéu qud trong x{ 1y vi pham
hanh chinh n61 chung va vi pham hanh chinh
trong Iinh vuc hang khong dan dyog néi ri€ng thi
v&n dé xdy dung doi ngd lyc lugng thyc thi phdp
ludt trong Jinh vyc ndy cin phai dudc tién hinh
cdc cong viéc sau:

- Ti€n hinh rd sodt s6 Iudng déi ngd cén bs,
vién chic e tiép tham gia cbng téc ki€m wa
gidm sdt nhim ddp dng yéu cdu thuc 1€ vé bién
ché& trong céng (dc x(f phat vi pham hanh chioh
ltnh vue hang khéng din dung.

- Tang cudng cong tac dao tao, bd1 dudng cén
b6, vién chie: TIEp tuc d8i méi ndi dung chudng
trinh va phuong thic dao tao, bdi dudng; chd
trong ning cao ki€n thdc, k§ nang chuyén mén,
nghiép vu vé cOng tdc xir 1y vi pham. K&t hop
dao tao chinh quy véi cdc hinh thdce dao tao
khéng chinh quy, dio tao trong nudc va nude
ngodi vé kién thitc phdp ludt hinh chinh.

- Nfing cao tinh thin trich nhiém va dao difc
cdn by, vién chirc tryc ti€p tham gia cong tic xdt
phat vi pham hanh chinh: Ting cudng cdc bién
phdp gido duc cho cdn b, vién chdc vé tinh thin
trdch nmém, y thuc tdn (Am, tdn tyy véi cong
viéc.

- Ban hanh va thye hién nghiém quy ché cong
vu, cbng khai héa hoat dng xit phat vi pham
hinh chinh, ning cao trch nhiém, y thirc 18 chite
ky ludt ciia d61 ngd cdn b, vién chitc.. m
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