
TdASOHihJTRiTUEirNHATBAN 
VA GIA TRI THAM KHAO CHO VIET NAM 

tmitinir 

Tom tat: Tranh chdp vd xdm phgm trdi phdp lugt quyen s& hOu tri lui dg vd dang Ira 

thdnh vdn de phdp ly l&n trong bdi cdnh phdt triin nin kinh ti sd vd cugc each mgng cong 

nghiep 4.0. Vdn di ndy rdt dugc cdc qudc gia phdt triin vd cd chi sd ddi m&l toan cau (GU) 

cao ddc biil quan tdm, vi thi & cdc qudc gia ndy da thdnh Igp tda chuyin trdch ve sa htm tn 

lui nhdm bdo vi lot quyin s& hiiu tri lui, Nhdl Bdn Id mgt qudc gia nhu vdy. Bdi viel tgp 

Irung nghien cicu lich sir hinh thdnh, phdt triin vd td chirc, hogt dgng cita tda so hOu In tue 

& Nhdl Bdn, qug dd rut ra nhiing gid tri tham khdo cho Viit Nam hien nay. 

Tir khoa: Nhat Ban, Tda sd hiiu tti tue, Tda chuydn trach, Sd hiiu tri tue 

1. Lich sir hinh thanh va phat trien toa 
sd hiru tri tu | d Nhat Ban 

He thdng tda an d Nhat Ban cd ba cap: tda 

an tdi cao (supreme court), tda an cap cao 

(hight court), tda an so tham (gdm: tda an 

quan/huyen (disttict court), tda an gia dinh 

(family court) va tda an gian lupc/nlt gpn 

(summary court)). Tda an toi cao la co quan 

tu phap cao nhat, la d p xet xit cudi cimg d 

Nhat Ban, thuc hien chirc nang tai tham, 

giam doc thim ddi vdi nhiing ban an, quyet 

djnh cua tda an cap dudi. Toa an cap cao la 

toa an d p trung thim, cd tham quyen xet xil 

khang cao, khang nghj doi vdi ban an, quyet 

djnh cua toa an d p dudi (ridng Tda an cap 

cao d Tokyo cd thim quydn duy nhat xet xir 

so thim ddi vdi cac vu viec yeu cau buy bd 

quyit dinh ciia cac ca quan tai phan hanh 

chinh nhu ijy ban Thuang mai cdng bang ). 

Tda an sa thim, cd tham quyin xet xil sa 

thim cac vy an, bao gdm: tda an quan/huyen 

la tda an thim quyin chung, cd tham quyen 

xet Xli cac vy an dan sy, hinh sy va hanh 

chinh; toa an gia dinh la tda chuyen trach, cd 

thim quyen thu ly va xet xir cac vy an lien 

quan den hdn nhan, gia dinh; tda an gian 

lupc/nit gpn la tda an cd thim quyen ban 

chd, thu ly va xet xii cac vu kien dan su nhd 

(ttanh chap tai san khdng vuot qua 

1.400.000 yen) va cac tdi hinh su nhd (khang 

cao, khang nghj ban an dan su cua tda nay 

do tda an quan/huyen xet xil phuc thim; 

khang cao, khang nghj ban' an hinh sy ciia 

tda nay do tda an d p cao xet xir phuc 

' ThS., Hoc vien Chinh tri khu v^c IV 

' imDP va Bo Tu phip (2010), Nghien deu Id chiic vo 
hoai dgng cua he thdng la phap a nam nuac chon lgc 
(Trung Quoc, Indonesia, Nhal Bdn. Han Qu6c va Ue„ 
bang Nga), Ha Noi, tr. 524 
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tham ). Hien nay d Nhat Ban cd 8 tda an cap 

cao nam d 8 thanh phd chinh, dd la: 

Sapporo, Sendai, Tokyo, Nagoya, Osaka, 

Hiroshima, Takamatsu va Fukuoka; 50 tda 

an quan/huyen (trong dd, 47 tinh mdi tinh 

thidt lap 1 tda, rieng tinh Hokkaido thiet lap 

them 3 tda d 3 thanh phd Hakodate, 

Asahikawa va Kushiro^), 50 tda gia dinh 

(dupc dat ciing dia diem vdi tda 

qu^n/huyen)'* va 438 toa an gian lupc/nit 

gpn'. 

Cac vu viec, tranh chap sd hdu tti tue d 

Nhat Ban dupc xii ly theo bien phap dan su, 

hinh sy, hanh chinh hoac bien phap khac tiiy 

theo tinh chit cua vy viec. Cac khieu kien 

dan su lien quan den sd hiiu tri tue dupc dieu 

chinh bdi Bd luat Td tyng dan sy ciia Nhat 

Ban se do tda dan sy thii ly, xet xir. Bd phan 

chuydn trach sd hiiu tri tue tai Tda an quan 

Tokyo, Tda an quan Osaka va tda chuyen 

ttach sd hiiu tti tue tai cac tda cap cao se thu 

ly va xet xd cac cac tranh chap sd hiru tri tue 

ttong pham vi dja ban thudc thim quyen 

' UNDP vi Bo Tu phdp (2010), Nghien cmi 16 chic va 
hogt ddng cua he thdng tu phap a ndm nu&c chon loc 
(Trung Qudc, Indonesia. Nhal Ban. Hdn Qudc va Lien 
bang Nga), HS Noi, tt. 524-525 
' Ca nuiSc Nhat Ban chia thanh 47 don vj hanh chlnh 
(tinh), mSi don vi hinh chinh co mot t6a Sn quin/huyen, 
rieng dao Hokkaido thanh lap 4 toa, UNDP va Bo Tti 
phSp (2010), Nghien cihi 16 chiic va hoai ddng cua he 
thSng lu phdp a ndm nuac chon loc (Trung Qu6c, 
Indonesia. Nhal Ban, Han Qudc va Uen bang Nga), Ha 
m , tr. 459, 525, 553 
' Staticstics Bureau under IVIinistry of Intemal Affaiis and 

Communications, Slatislical Handbook of Japan 2018, 

pp.191 , , 
* Jumpol Pinyosinwat (2010), A Model for Specialized 
Intellectual Property' Court in Developing Countries, A 
Thesis Submitted in Partial Fulfillment of the 
Requirements for the Degree of Doctor of U w s , Faculty 
of Law under Waseda University, p. 26. 

theo quy dinh cua Bd luat Td tyng dan sy ; 
ngoai ra, cac vy an sd hdu tti tue khac ma 
phai xir ly theo bien phap hinh sy, hanh 
chinh se do tda hinh sy (xit ly cac vy hinh sy 
ve sd hiiy tti tue) va Co quan Sang chd Nhat 
Ban (JPG) (xir ly bing bien phap hanh 
chinh). Phdng chuydn trach vi sd him tri tup 
d tda quan/huyen va tda an cap cao dupc 
thanh lap d cac thdi diim khac nhau, cy the 
nhu sau: 

Sau khi Luat Bang sang chd nam 1921 
dupc sua ddi, bd sung nam 1948, Phdng sd 
him tti tue dupc thanh lap lan dau tai Tda an 
d p cao Tokyo vao thang 11/1950 (Phdng 
chuyen ttach sd 5). Bd phan chuyen ttach 
nay se tiep nhan cac vu kien phuc tham ddi 
vdi cac quyet djnh khang cao hay xdt xil sa 
thim do JPO dua ra va khang cao tir tda an 
quan/huyen vd cac vy an sd hiiu tri typ. De 
dap img yeu cau thy ly va xet xu cac vy an 
sd hiiu tti tue, bdn trong sd cac Phdng dan su 
cua Tda an cap cao Tokyo da dupc chi djnh 
dam nhan cac vu an sd hiru tri tue, bao gdm: 
Phdng chuydn trach sd 5 dupc thay thi bdi 
Phdng dan sy sd 6 vao thang 3/1958; Phdng 
dan su sd 13 dupc thanh lap vao thang 
12/1959; Phdng dan sy sd 18 dupc thanh lap 
vao thang 01/1985; va Phdng dan sy sd 3 
dupc thanh lap vao thang 4/2002'. 

* Jumpol pinyosinwat (2010), A Model far Specialized 
Intellectual Properly Court In Developing Countries, A 
Thesis Submitted in Partial Fulfillment of the 
Requirements for the Degree of Doctor of Laws, Faculty 
of Law under Waseda University, p. 8-9. 
' Katsumi Shinohaia (2005), "Outline of the Intellectual 
Property High Court of Japan", AlPPI Journal, No.5, p. 
131. 
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Be cac phdng chuyen trach giai quydt cac 

vy an sd hiiu tri tue ddc lap viii Phdng dan 

su, ngay 01/4/2004 tdn ciia cac phdng 

chuyen ttach nay da dupc thay ddi thanh 

Phdng sd hliu tti tue (tir Phdng sd 1 din sd 

4), Phdng dan sy sd 3 ddi ten thanh Phong sd 

him tri tue sd 1, Phdng dan su sd 13 thanh 

Phdng sd hiiu tri tue sd 2, Phdng dan sy sd 6 

thanh Phdng sd hiiu tri me sd 3 va Phdng 

dan su sd 18 thanh Phdng sd hiiu tri me sd 4. 

Ngoai ra, Phdng chuyen ttach sd 6 (Hpi 

ddng xet xir vy an sd him tri me) dupc thanh 

lap gdm 5 thim phan di giai quyet cac vy an 

ldn vi sd hiiu tri tue. 

Thang 6/2004, Luat thanh lap Tda an sd 

hiiu tri tup cap cao do Ban thu ky Van phdng 

thiic day cai each he thdng tu phap xay dyng 

da dupc ban banh. Theo luat nay, Tda an sd 

hOn tri me cap cao dupc thanh lap vao ngay 

01/4/2005 (dat tai Tokyo), la tda chuydn 

ttach ttong Tda an cap cao Tokyo. Theo quy 

djnh ciia luat nay, tir ngay 01/4/2005, cac 

Phdng sd hiiu tri me thir 1 den thir 4 va 

Phdng dac biet thii 6 da dupc chuyin ddi 

thanh cac Phdng 1 den 4 va Phdng dac biet 

cita Tda an sd hiiu tri me cap cao, day la tda 

chuyen ttach ciia tda an cap cao d Tokyo, 

vdi thim quydn xet xii cac vy an dan sy, 

hinh sy ve xam pham quyen sd hiru tri tae va 

cac vy an hanh chinh phat sinh ttong qua 

trinh dang ky cac ddi tugng dupc bao bd sd 

hihi tri tue tai JPO*. 

Muc dich cua Luat thanh l?p Tda ^ s* 

huu tti tae d p cao la nhim dam bao cac thii 

tuc xet Xli bieu qua va nhanh chdng hon 

ttong cac vy an sd hiiu tri tae, qua dd khang 

djnh tam quan ttpng ctia tu phap ttong viec 

bao ve quyin sd hiiu tti tap ddi vdi phat ttiin 

kinh te - xa hdi va tang cucmg cac djch vu tu 

phap chuydn nghiep xii ly cac vy an sd hiiu 

tti tae d Nhat Ban. 

Bdi vdi tda an quan/huyen, nam 1961, 

phdng chuyen ttach v i cac -vy an lien quan 

den sd hOu tri tap dupc thanh lap trong Tda 

an quan Tokyo; nam 1964, mpt phdng nhu 

vay cung dupc thanh lap tai Tda an quan 

Osaka. Hien tai, Tda an quan Tokyo cd bin 

phdng chuyen trach ve cac vy an lien quan 

den sd hiiu tti tue va Tda an quan Osaka cd 

hai phdng nhu vay. Ngoai ra, Tda an Tdi cao 

Osaka cd mdt phdng chuydn trach vi tit ca 

cac vy kien lien quan din sd hiru tri tae cung 

nhu cac vy an dSn sy ndi chung'. 

2. To chiic va hoat dpng ciia tda sd hiru 
tri tue d Nhat Ban 

Nhat Ban sit dyng he thdng giai quyit 

ttanh chap sd hihi tri tap mang tinh chuyen 

biet cao, frong dd Hpi ddng giai quyit khiiu 

nai (Board of Appeals) cua JPO cd chiic 

nang la tda an so thim va dua ra cac quyit 

djnh khang cao/khang nghi di xii ly cac vu 

viec khiiu nai lien quan din hiiy bd hay 

Cham dirt hieu luc van bing bao hd; va 

Phdng sd htm tti tad (IP Division) thupc Tda 

' Katsumi Shinohaia (2005), "Outline of the Intellectual 
Property High Court of Japan", AIPPI Joumal, No.5, p. 
I3I-I32. 

Supreme Court of Japan (2018), Intellecluat Property 
High Court, http://www.ip.courts.go.jp/ene/vcms in 
{ull_settlgusiryo.pdf, p.6, -
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4n quan Tokyo hay Osaka xir ly cac vy viec 

lien quan den xSm pham quyen sd hihi tri tad 

theo thim quyen. 

Hanh vi xim pham sd hiiu tri tae, tay theo 

vi tri dja ly cd the dupc xet xit sa tham d tda 

an quan Osaka hay Tokyo. Tai mdi tda an 

nay diu cd bp phan chuyen ttach vd sd hiiu 

tri tup vdi cac ky thu?t vien cd thi trp giup 

thim ph4n nhiing vin de ky thuat lien quan 

din cac ddi tapng phirc tap nhu xam pham 

quyen sang che. Khi mpt ttong cac ben 

khdng ddng y vdi quyet dinh buy bd hay 

chim ditt hipu luc van bang bao hd ciia JPO 

hoac bin in hay quyet djnh ciia tda an 

qulin/huyen thi cd the khang cao ien Tda an 

sd hihi tri tue d p cao (The Intellectual 

Property High Court of Japan - IPHCJ). 

Theo Bp luSt Td tyng dan su nSm 1996 

(siia doi, bo sung nam 1999, 2003, 2005) ciia 

Nhat Ban", vipc phan chia quyen tai phan 

cho cac vy an chuyen sau vd cdng nghe va 

cac vy an dan su lien quan ddn sd hiiu tti tae 

dupc quy djnh nhu sau: 

(1) Ddi vdi cac vy viec chuydn sau ve 

cdng nghe: Tda an quan Tokyo va Osaka cd 

toan quyin xet xti sa thim ddi vdi cac vy 

kipn dan su lidn quan din quyin sang chd, 

quyin md hinh tien ich, quyin khai thac bd 

tri mach tich hpp va quyin tac gia ttong cac 

chuong trinh may tinh. Tda an quan Tokyo 

thy ly cac -vy kien xay ra tten cac dja ban 

thupc tham quyin phu ttach cila tda an cap 

cao quan Tokyo, tda an cap cao qu în 

Nagoya, tda an d p cao quan Sendai va tda 

an cap cao quan Sapporo; Wong ty nhu vay, 

Tda an quan Osaka thy ly cac vy kien xay ra 

ttdn cac dia ban thupc thim quyen phy ttach 

ciia tda an cap cao Osaka, tda an cap cao 

Httoshima, tda an d p cao Fukuoka va tda an 

cap cao Takamatsu. 0 d p phiic thim, Tda 

an cap cao Tokyo cd tham quyin xdt xti 

phiic tham ddi vdi cic quyit djnh, ban in da 

cd hieu luc ciia Tda 4n quSn Tokyo va Osaka 

(Khoan 1, Diiu 6); 

(2) Ddi vdi cac vy vipc dan su lidn quan 

den sd hiru tri tae: Tda an quan Tokyo vk 

Osaka hay cac tda an quan/huypn khdc cd 

thim quyin xet xir so thim ddi vdi ddi vdi 

cac vy an dan sy lien quan den quyen thiet 

ki, quyin thuang hipu, quyin tac gia (trir 

quyin tac gia ttong cic chuong ttinh miy 

tinh), quyin xuit ban, quyin lan can, quyen 

ddi vdi gidng cay trdng, vSt nudi va xam 

pham lpi ich kinh doanh bing cac banh vi 

canh tt^nh khdng linh manh (dua tten 

Khoan 1, Diiu 2 ciia Luat Phdng chdng canh 

ttanh khdng lanh manh Nhat Ban nSm 

1993). Tda an quan Tokyo va Osaka cd thi 

thu ly cac vy viec nay tten cac dia ban da 

dupc quy djnh frong Khodn 1, Dieu 6 ciia Bp 

luat nay; cac tda quan/huyen khac thy ly cic 

vy viec nay tren dja ban cda tinh minh 

(Khoan 2, Diiu 6)" 

" Code of Civil Procedure of Japan In 1996 (amended in 
1999, 2003, 2005), https://wipolex.wipo.int/en/text/ 
343647, accessed 13/10/2019. 

" Code of Civil Procedure of Japan in 1996 (amended in 
1999, 2003, 2005), hnps://wipolex.wipo.inl/en/lcxt/ 
343647, accessed 13/10/2019. 
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Bieu do 1: So vu an sor hiru tri tue va thoi gian giai quyet 
ciia toa an cap so- tham va toa an c4p cao 

M 
2010 2011 

im^ S6 vu toa an c^p sa tham xet xCr 

iww S6 vy toS in cSp cao x t̂ xtr 

- • - t h o i gian tnjng binh tir thu ly (3en khi xet XCF (thang) cua toa an c^p sa thim 

— t t i a l gian tmng binh tCr thy ly d§n khi x6t xit (ttiang) cua toei an cip cao 

Ngudn: Intellectual Property Court, hllp://www. lp.courts.go.jp/eng/documents/ statistics/ 
Index, html 

So do 1 cho thay tham quyen xet xu cac 

VV an so huu tri tu? cua Toa an set huu tri tue 

cap cao Nhat Ban la xet xir phuc tham cac vu 

lci?n chong lai cac quyet djnh Idiang 

cao/Uiang nghj hay quyet dinh xet xir so 

tham cua JPO va Ichang cao/ldiang nghi cac 

quyet djnh hay ban an tir toa an cap 

quan/huyen trong cac vu liien dan sir lien 

quan den sa huu tri tue, cu the la: 

(1) Cac vu kien ch6ng lai cac quyk dinh 

khang cao/khang nghi hay xet xil so thim 

ciia JPO 

Cac vu kien ch6ng lai cac quyet djnh 

khang cao/khang nghj hay xet xu so tham 

cua JPO thuoc thim quyen rieng ciia Toa an 

cap cao Tokyo (khoan 1, Dieu 178 cua Luat 

sang che...), va dupc xet xil boi Toa an sd 

hihi tri tue cap cao voi tu each la mpt nhanh 

dac biet ctia Toa an cap cao Tokyo (khoan 2, 

Dieu 2 cua Luat thanh lap Toa an scr hint tri 

tue cap cao) 

(2) Khang cao/khang nghi cac quyet djnh 

hay ban an tir toa an quan/huyen trong vu an 

dan su. 

Cac vu an dan sir lien quan den quy^n 

sang che, quyen cac giai phap tien ich, 

quyjn thi^t kk bo tri cac mach tich hpp va 

quyin tac gia ctia mot tac phira/chuong trinh 

'' Japan Patent Attorneys Association, "Intellectual 
Property High Court", hrtps://www.jpaa.orJp/old/wp-
content/uploads/IP-High-Court-.pdf, p. 1-2. 
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thuoc tham quyen xet xii so tham ciia Toa an 

quan Tokyo va Osaka (Khoan 1, Diiu 6, Bp 

luat To tung dan sir); khang cao/khang nghi 

ciia cac vu nay thupc tham quyen rieng ctia 

Toa an cap cao Tokyo (khoan 3, Dieu 6 ciia 

Bp luat to tung dan su) va dupc Toa an sa 

him tri tue cap cao (Dieu 2 (i), Luat thanh 

lap Toa an scr huu tri tue c4p cao nam 

2004'*) xet Xli. Dp do, tat ca cac khang cap 

nhu vay deu dupc Toa an so hiiu tri tue cap 

cao xet xir dpc quyen" 

Khang cao/khang nghi ciia 50 tpa an 

quan/huy?n trong cac vu an dan sir lien 

quan den quyen thiet ke, quyen thucmg hieu, 

ban quyen (khong bao gom quyen cita tac 

gia ciia mpt tac phim/chucmg trinh), quyen 

xuit ban, quyen ctia nha tap gipng va nhiing 

hanh vi lien quan den canh tranh khong lanh 

m ^ xam pham It̂ i ich kinh doanh thupc 

thdm quyen giai quyet ciia mot trong 8 toa 

an cap cap cr Nhat Ban. Viec xac dinh tham 

quyen xet xir thupc tpa an cap cao nao se can 

cir vao noi toa an quan/huyen toa lac va 

thSm quyen ve pham vi lanh th6 cua moi toa 

an cap cao. Toa an so hiru tri tu | cap cao, 

voi tu each la mpt nhanh dac biet ciia Toa an 

cap cao Tokyo chju trach nhiem xet xti 

khang cao/khang nghi bat cir vu nao Hen 

quan den scr hihi tri tue khi chiing thupc 

tham quyen ciia Toa an cap cao Tokyo (DiSu 

'* Act for Establishment ofthe Intellectual Property High 
Court Act of Japan (No. 119 of 2004), http://www.cas. 
go.jp/jp/seisaku/hoiJret/data/IPHC.pdf,accessedI3/10/ 
2019. 
" Supreme Court of Japan (2018), Intellectual Property 
High Court, http://www.ip.courts.go.jp/eng/vcmsJt/tulI_ 
setugusiryo.pdf, p. 12. 

. ,,.>,, tri tue 
2 (i) cua Luat thanh lap Toa an so hiru " 

cap cao)" 

(3) Cac tnrdng hg^ khac , . 

Toa an sp hitu tri tue d p cao cung 

cac vu an dan su va vu an hanh cni 

thupc thim quyin cua Toa an cip <^° °f^ _ 

ma cac vu an nay cin din chuyen mon 

him tri tue dl tien hanh t6 tung va dua ra 

phan quyit v l cac vin dl chinh cua vu an 

(Diiu 2 (3) ctia Luat thanh lap Toa an scr hull 

tri tu? cap cap)" j 

Nhu vay, p Nhat Ban hien nay, Hpi d6ng 

giai quyit khiiu nai ciia JPO, Phong chuyen 

trach so hiru tri tue thupc Toa an qujn 

Tokyp, Osaka va Toa an sij hiJu tri tue cap 

cap thupc Tpa cip cap Tpkyo co tham quyen 

xet xti cac vu an so hiiii tri tue; doi vat cac 

toa an quan/huyen va cac toa an cap cao con 

lai chi cp thim quyin xet xit cac vu an dan 

sir CO lien quan din so hihi tri tue theo quy 

djnh ciia phap luat. Toa an sd hiru tti tu? cap 

cao va cac phong chuyen trach sd hiru tri tue 

d cac toa an khac ciia Nhat Ban khong xil lî  

bit ky vu an hinh sir nao lien quan den hanh 

vi xam pham quyin sd hiru tri tu6; nhiJng vu 

viec nay do toa hinh sir thu ly va giii 

quyit'* 

Tren ca sd vu vi6c dupc thii ly, tda an 

quan/huyen cd thi td chirc mot so cac phien 

" Wanli Cai (2018), "Legal Systems and Practice of 
Intellectual Property Protection m Japaii and China: A 
Comparative Analysis", Asian Journal oj Innovation and 
Policy,!.t,v.t9i. 
" Japan Patent Attorneys Associatton, "Intellectual 
Property High Court", https://ww»'jpaa.or.jp/„|j/ 
content/upIoads/lP-High-Court-.pdtp. 1-2. 
" Supreme Court of Japan (2018), Inlelleclual P,op„^ 
High Court, http://www.ip.courts.go.jp/eng/vcmsjf7,i,|| 
settigusiryo.pdf, p. 12. 
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dieu tran ve npi dung ttanh chap tten co sd 

cdc tai li?u dp cac ben d? trinh trudc dd. Neu 

t?i phien dieu ttin, cac ben cd the dat den 

thda thuan chung thi tda an se ghi nhan va 

chim dirt giai quyet vu vice. Trudng hpp cac 

ben khong the dat dupc thda thuan, tda an se 

tiin hanh giai quyet vu viec va danh gia thiet 

hai tten ca sd cac tai lieu duac de ttinh. Neu 

mpt ttpng hai ben khdng dong y vdi quyet 

djnh ctia JPO hoic tda an sa tham, cd the 

khang cao len Tda sd hiru tri tue cap cao; thti 

tyc td tyng tai Tda sd hiru tri tue cip cao 

tuong tu nhu tai toa an so tham. Tda sd him 

tti tu? cap cao nghe cac ben ttinh bay quan 

diim vl ddi tu(;mg ttanh chap vdi sir ttp giup 

cita cac phuang tien ky thuat de giai thich 

cdc cong ngh? cd lien quan ttong vu viec. 

Tuong ty d tda an cip sa thim, tham phan 

Toa sd hiJu tri tue cip cao dupc cac cd van 

ky thuat gidi thieu tdm tat cac van de ky 

thudt cd lien quan de dam bao cd dupc 

nhihig nhan djnh ca ban vl vin dl ky thuat 

dupc ttinh bay. 

Thep thdng ke ctia JPO, thdi gian tmng 

binh xil ly mpt vu viee tai toa sd huu tri tue 

ngdy mpt giam xudng dang ke. Neu nhu 

ttong ndm 2011, tda sd huu tri tue cap sa 

thim da xit ly 518 vu xam pham quyen sd 

hihi tri tue, ttong dd cd 216 vu lien quan din 

sdng chl va giai phap hOu ich' , thi den nam 

2018 tda sd hihi tri tue cip sa tham da xil ly 

dupc 490 vu {Bliu dd 1). Thdi gian tmng 
binh tir khi bat dau thu ly cho den khi xu ly 
xong cac vu kien ctia tda dn cap sa tham Id 
13,4 thdng vao nam 2009 da gidm xudng cdn 
12,3 thdng vdo nam 2018; doi vdi tda dn cap 
cao, thdi gian tmng binh tir khi bit ddu thy 
ly cho den khi xir ly xong cae vu kien Id 9,7 
thang vao nam 2009 va gidm xudng cdn 7,3 
thang vao nam 2018 (Biiu dd 1). Ty le thing 
kien cua cdc duang sy n^p tai Tda dn sd him 
tri tue cap cao (IPHCJ) ngay mpt tang len, 
neu nhu ty le thanh cdng trong nam 2010 Id 
khodng 22%, ndm 2011 Id khodng 20% vd 
thi din nam 2012 la 24%^° 

Phap luat td tyng Nhdt Bdn cung cd quy 
djnh ve viec khdng cao quyet djnh/bdn dn 
eua Tda dn sd hihi tri tu$ cdp cao len cdp xit 
xit cao nhat la Tda dn tdi cao, tuy nhien cdc 
tmdng hop nay la rat han che vi Tda dn tdi 
cao rdt hiem khi bac bd phdn quyet ciia tda 
an cip cao. Tda an tdi cao chi xem xet lai 
cdc khia canh phdp ly ciia phdn quyet, chir 
khdng xem xet lai npi dung vu viec^' 

Trong qud trinh xem xet khdng cdo cd hai 
hanh vi xam pham quyen va huy bd hieu luc 
van bang bdo hp, tda sd hihi tri tue cdp cao 
cho phep cdc ben dupc de trinh bo sung cdc 
chiing cd mdi dl chimg minh cho van de dd 
dupc xem xet. Tuy nhien, cdc ben khdng 
duac dua ra cdc van de mdi, ngoai cdc van 

" Tomokatsu Tsukahara (2013), "Intellecnial Property 
Hight Court In Japan", https://www.jpo.go.Jp/e/news 
/kokusai/developing/training/textbook/document/index/Int 
ellecnial_Property_High_Court_of_Japan_20I3.pdf, pp. 
37. 

^° Keisen Associates, Japanese Patent, Design and 
Trademark Attorneys, "Intellectual Property High Court 
Procedure Overview", https;//keisenassociates.com/ 
intellecttial-property-high-court-procedure-overview/. 
^' John A. Tessensohn and Shusaku Yamamoto (2010), 
"Resolving IP Disputes in Japan", https://www.wipo.mI/ 
wipo_magazine/en/20I0/0I/article_0007.hnnl. 
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de da dupc xem xet tai JPO hoac tda dn sa 

tham. Cd nghia Id, cdc ben dupc de trinh cac 

y kien chuyen gia, ket qua thi nghiem, tdi 

lieu tham khdo vd cdc bdng chimg khdc. vdi 

dieu kien la cdc tdi lieu dd chi de hd ttp cho 

cac luan cir da dupc dua ra trudc dd, ma 

khdng md rdng ra cac ludn cti mdi. Vi dy, 

neu JPO hiiy bd hieu lyc van bang bdo hd 

sang che dp khdng dap img yeu cau ve tinh 

sang tap, thi cac ben chi cd the dua ra cdc 

bdng chimg mdi de chimg minh sang che bj 

hiiy bd hieu luc cd hay khdng dap irng \eu 

cau ve tinh sdng tao. Tda sd htm tri tue cdp 

eao khdng cho phep cdc ben dua ra cdc bdng 

chimg lien quan den tinh mdi ctia sang che. 

Neu mot ben nhdn thay cd ca sd hiiy bd hieu 

lyc van bdng bdo hp tten ca sd tinh mdi, ben 

nguyen can bat ddu yeu cau huy bd hieu lyc 

tten cdn cu nay tai JPO. 

3, NhuTig gia trj tham khao cho Viet 
Nam 

Tit thyc tiin td chirc vd hoat dpng ciia tda 

sd hCru tri me d Nhat Ban, cd the nit ra 

nhimg bdi hpc kinh nghiem sau chp Viet 

Nam hien nay, nhu sau: 

Thic nhdl, thanh lap tda sd hihi tri tue la 

tda chuyen ttach la yeu cau biic thiet hien 

nay d Viet Nam. Dieu nay khdng chi xuat 

phat tir thdng 1? qudc te vd kinh nghiem ciia 

nhieu nude tten the gidi (nhu Nhat Ban), md 

yeu cdu thdnh lap tda sd hiru tri tue la tda 

chuyen trdch thupc Tda dn nhan dan xuat 

phdt tir nhu cdu xir ly cdc vu an sd huu tri tue 

vd ndng cao chat lupng xet xit cdc vy dn sd 

him tti tue d nude ta hien nay. 

> cao 
Trong diiu kien phat ttiln ngdy 'J^'^^^ 

ciia khoa hoc cdng nghe. hdnh VIN ; 
. (5n2 ' 

quyen sd htm tti tue ngdy nipt gw ^i 
lupng, tinh vi vl tinh chit, nghiem W" ^^^ 
hau qua. Nhdm khdi phiic, khac p V ^^^ 
thiet hai dl bdo \ e cac quyen \a '?• "̂  
. . • '. . . ' . - M vani pham thi 
dang cua ngupi co quyen bi X""' r ^ 
\ iec thuc thi phdp lual trong Unh vuc so ^^ 
tri tue bdng bien phdp dan sy la chu yeu. uy 

' i • i„-r,i tri tue CO 
nhien, tranh chdp quyen sa hUU t . _ 

tinh Chit ddc thii, ddi tupng sd httu la tat san 

vd hinh, eac loai hinh ttanh chap con tuang 

ddi mdi, trong khi dd, ca sd phap ly cho viec 

gidi quyit tranh chip ndy cung chua dupc 

hodn thien, nen viec giai quy^t cdc tranh 

chip vl quyin sd hiru tti tue dang gap rat 

nhiiu khd khan, vudng mdc. 6 Viet Nam, 

trong cac loai vu an, vy an sd hOu tti tue cd 

sd lupng it nhit, tir khi Luat sd httu tti tue 

nam 2005 (sira ddi, bd sung nam 2009, 

2019) cd hieu lyc din nay, sd vu tranh chap 

vl sd hiru tri tue ma nganh tda an dua ra xet 

xir chi khodng vdi trdm vu, trong khi cac lyc 

lugng hai quan, qudn ly thj tmdng, cdng 

an... da Xli ly hang chye ngan vy xdm pham 

quyin sd him tti tue. Vi thi, can thiet phai 

thanh lap tda sd hiiu tri tue Id tda chuyen 

trdch nhdin dap irng yeu cau thuc tien phat 

ttiln kinh t l - xa hpi vd nhu cau bdo ve 

quyin sd huu tri tue. 
Thic hai, tda sd htru tri tue nen dupe thdnh 

lap d cdc tinh hoac khu vyc d Viet Nam. 
Thuc tiin cdc nude dang phat trien, cd diiu 
kien vl bao ve quyin sd him tri tue gin 
gidng vdi Viet Nam cho thiy, tda sd him tri 
ta? thudng dupc thiit kl d cdc tinh hoac khu 
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vyc de xet xir cdc vy an sd him tri tue nhdm 

tiet kiem ngudn lyc va phii hpp vdi yeu cau 

thyc tien xet xu cdc vy dn sd him tri me. 

Ci Viet Nam hien nay, theo Luat Td chirc 

tda dn ndm 2014, viec thdnh lap tda sd htm 

tri tue la tda chuyen trach nen dupe thdnh lap 

ttye thupc Tda an nhan dan thanh phd Hd 

Npi, Dd Ndng, Hd Chi Minh, Can Tha. Luat 

sd hCm tri tue hien hdnh quy djnh nguyen tac 

xdc djnh thift hai dp xdm pham quyen sd 

hiiu tri tue vd cdn cu xdc djnh mirc bdi 

thudng thiet hai do xdm pham quyen sd hihi 

tri tue. Nhung do tinh chdt ddc thu cua loai 

tai sdn ndy nen nhieu tmcmg hpp nguyen 

don khdng chting minh duac thiet hai hodc 

xdc djnh khdng day du ve nhtmg thiet hai da 

xdy ra tten thyc te. Vi the, viec thdnh lap tda 

chuySn ttach d nhihig dja phuang cd xay ra 

nhiiu vy dn ve sd huu tri tue se tao dieu kien 

thudn lpi cho viec tap tmng cdc Thdm phdn 

cd chuyen mdn sau ve linh vyc sd hiiu tri tue 

dl xet xir nhiJng vu dn trong ITnh vuc nay. 

Do vdy, trade mdt, Viet Nam cdn thdnh lap 

tda sd hihi tti tue chuyen trdch thupc Tda an 

nhdn ddn d Hd Ndi, Dd Ndng, thdnh phd Hd 

Chi Minh vd Cdn Tha; d cae dja phucmg 

khde, tda an nhan dan cap tinh bd tri thdm 

phdn cd chuyen mdn sau ve linh vyc ndy de 

giai qyyit cdc ttanh chip vl sd htiu tri tue. 

Thti ba, viec xit ly cdc vu dn sd hthi tti tue 

dupc thyc hien thep quy trinh td tung rieng 

(phan biet vdi td tung dan sy va td tung hinh 

sy hay td tyng hanh chinh); Viet Nam cdn 

tdng cudng ddp tao dpi ngu thdm phdn 

chuyen sau vl ly luan vd phap luat sd hiiu tri 

tue, eiing nhu nghiep vu xir ly cdc vy dn ve 
sd hiru tri me. 

Md hinh td chirc vd hpat dpng ciia tda sd 
htm tri tae dupc thiet ke tiiy thudc vdo dieu 
kien phat ttien kinh te - xa hpi vd yeu cau 
gidi quyet cdc ttanh chdp ve sd hiiu tti tu? d 
mdi qudc gia. Tiiyc tien d cdc qudc gia cho 
thay. khdng cd mpt md hinh td tyng ve sd 
htru tri tae duy nhat, viec thdnh lap vd td 
chile, hoat dpng cua tda sd htiu tri tu? d mdi 
qudc gia khac nhau cung khac nhau, dieu 
ndy xudt phdt ttr quy djnh phdp luat, ljch sir 
he thdng tda dn vd nhu cau xil ly cae vy dn 
sd htiu tti tae. Vi the, Vi?t Nam can tiep tyc 
nghien euu cdc md hinh tda sd hOu tti lu? 
tren the gidi de van dyng tinh than, nguyen 
tac td chtrc vd hoat dpng tda sd hihi tri tu? 
vdo dieu kien cy the d nude ta hi?n nay. 
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