TRACH NHIEM KIEM TRA HANG HOA CUA BEN MUA
THEO CONG UGC VIEN NAM 1980

Nguyén Chi Thing'

Tém tit: Trdch nhiém kiém tra hang héa ctia bén mua dugc Cong udc Vien ndm
1980 vé mua ban quic 1€ hang héa quy dinh tai Piéu 38. Bai viét phan tich mot 56 khia
canh phdp Iy lién quan dén trach nhigm kiém tra hang héa cia bén mua, bao gom trdch
nhigm kiém tra, thong bdo va quyén khiéu nai cia bén mua ddi voi hang hoa bi khiém
khuyét, dong thoi phan tich phuong thitc va pham vi kiém tra hang héa cia bén mua
theo quy dinh cita Céng wéc Vien ndm 1980 vé hop dong mua bdn hing héa quéc 1é;
qua do, lién hé vai phdp ludt Viét Nam.

Abstract: Buyer’s responsibility to examine goods is provided under Article 38 of
the 1980 Vienna Convention on Contracts for the International Sale of Goods. The
article analyzes certain legal aspects relating to buyer's responsibility, including
responsibility to examine, give notice to the seller and the right to rely on the lack of
conformity of the goods in case of faulty goods, and buyer’s measures and scope of
examination of goods under the 1980 Vienna Convention on Contracts for the

International Sale of Goods; thereby, it relates to Vietnam's law

Din nhip

Khi Viét Nam tré thanh thanh vién cta
Cong u6c Lign hop quéc nim 1980 vé hop
dbng mua ban quéc té hang hoéa (CISG)',
cée hop ddng mua ban qudc té hang hoa ma
céc cong ty Viét Nam 14 mt bén giao két
cing 6 kha nang dugc diéu chinh bdi Céng
wéc ndy. Theo CISG, ngudi mua co trach
nhiém kiém tra hing héa dugc giao va
théng bao cho bén ban vé cac khiém khuyét
ciia hang héa theo phuong thirc phii hop?.
Trong truéng hop bén mua khéng thuc hién
trich nhiém nay, bén mua s& mét quyén
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kinéu nai vé viéc hang héa’. C6 thé théy,
trich nhiém kiém tra hang hoa ciia bén mua
rt ¢6 ¥ nghia. Tuy nhién, vi CISG khéng
quy dinh vé phuong thirc, thai dém kidm
tra hang hoa ciing nhwr nhimg ndi dung cin
duge kiém tra khi nhin hing nén bén mua
chwra nim 15 vé& trach nhiém ndy c6 thé s&
dAn dén nhig tranh chip khéng déng co.

1. Xac dinh théi han hop ly dé bén
mua kidém tra hang héa theo Diéu 38
CISG

L.1. Pham vi diéu chinh

Khoan 1 DPidu 38 CISG quy dinh:
“Ngudi mua phdi kiém tra hang héa hodc
bdo dam dd c6 su kiém tra hang hoa trong
mét théi han ngin nhdt ma thuc # co thé
lam duoc tuy inh hudng cu thé”. Viée kiém
tra nhim phat hién ra nhimg khiém khuyét
nghiém trong cia hang hoa nhu chit Irong,
md ta cua hang hoa, Kkhiém khuyét v& bao bi,

* Didu 39 CISG.
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doéng goi va xac nhan hang hoéa dugc giao
phi hop véi yéu chu ciia hop ddng®. Trong
truomg hop hang héa cia hop déng cin cir
theo vat mAu ma bén mua cung cép, bén mua
ciing phai ¢6 trach nhiém kiém tra nhim xac
dinh tinh phii hop cia hang duoc giao.

Viée kiém tra hang hoa dugc giao ciing
chinh 14 co s& dé trinh x4y ra nhimg tranh
chép phét sinh khéng déng c6 vi nhing mét
mat hay b hong cua hang hoéa xay ra sau
khi nii ro dugc chuyén tir ngudi ban sang
ngudi mua, khéng mién trir cho ngudi mua
nghia vu phai thanh toan, trir phi viéc mét
mét hay hr hong 4y 14 do hanh dong cua
ngudi ban gdy nén’. Hon nira, viée kiém tra
va phat hién khiém khuyét cua hing héa la
can ctt dé bén mua y&u cu bén ban 4p dung
céc bién phéap khic phuc danh cho viée giao
hang khéng phtt hop véi hop déng, ching
han nhu bdi thudng thiét hai’, gism g4
hang héa’, buc thuc hién ding nghia vy
hop ddng®, gia han thuc hién hop déng’
hofic tham chi 1 huy hop déng'

Didu 38 CISG khéng chi 4p dung cho
vige giao hing mot 1n, ma con ap dung cho
vie giao hang timg phn. Trong trudmg hop
nay, bén mua ciing phdi c6 trach nmém
kiém tra hing hoa cho timg l4n g1ao hang''
Néu bén mua khéng thuc hién trach nhiém
niy cho ting 1in giao hang din dén wviée
khong théng bao cho bén ban vé khiém
khuyét cita hang hoa thi bén mua mét quyén

* Khoin 1 Diéu 35 'CISG quy dinh: “Nguor bdn phai
giao hang ding s6 hegng, phdm chdt va mé té nhu
quy dinh trong hop dang va diing bao bi hay ding
gm nhu hop dong yéu cdu”.

> Quy dinh tai Diéu 66 CISG
¢ Theo Biéu 74, 75 CISG.

" Theo Didu 50 CISG
“ Diu 46 CISG.

° Dréu 47 CISG.
'* Dréu 49 CISG.
!! Xem Diéu 73 CISG.
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khiéu nai lién quan dén céc khiém khuyét
nay'? Trong vu Hars & Hagebaeuer BV v.
Amuyen SA., ngudi ban & Argentina vi
ngudi mua ¢ Ha Lan d4 ky mét hop dong
mua ban 16.000 hdp qua cherry Argentina.
L6 hang s€ dugc van chuyen bang may bay
bang nhidu dot khac nhau. Tranh chp xay
ra khi 11.000 hdp dhu tién dugc giao trong
5 dot. Ngudt mua nhan hang trong 3 dot
dAu tién, nhung khéng tién hanh kiém tra
k. Sau d6, ngudi mua tir chdi nhin 2 16
hang tiép theo vi cho ring cic qua cherry
duoc giao trong 3 dot ddu tién khong dam
bao chit lugng, dic biét 12 bi rd trén bé mit
(c6 thé do mua d4), qua bi bAm tim béi viéc
sit dung bao bi khong phii hop, cudng bi
héo, bui bam trén qua do by twéi nude bin.
Toa én Rotterdam, Ha Lan cho réng, theo
CISG, ngudi mua cb nghia vy kiém tra hang
héa cia timg dot giao hang mét cach riéng
biét va thuc hién trach nhiém ndy cang sém
cang t&t (khoan 1 Diéu 38 CISG), va bén
mua phai théng bao vé su thiéu phii hop
trong mot thot gian hop 1y sau khi phét hién
ra cic khuyét tat. Di vi 3 dot giao hang
dAu tién, Toa 4n ra phan quyét ring "rd" va
bao bi khéng phit hgp din dén "vét thim
tim" cua cherry phii dugc kiém tra mot
cich ky ludng du dé nhan ra cic khiém
khuyét. Dang I& nguot mua phai d& dang
phat hién nhimg khiém khuyét nay, nhung
thuce € 14 ho da khong phat hién va thong
béo vé khiém khuyét cho bén ban. Do d6,
ngudi mua mét quyén khiéu nai'®

C6 thé thdy, trach nhiém kiém tra hang
héa 14 can cir dé ngudi mua sir dung céc
bién phép lién quan dén sw khiém khuyét

12 Xem vu kién tar htp://www.unilex.info/case.cfm?
1d=843, truy cép ngay IQ/10/2018.

B3 Xem phin quyét cua tda tai lmp /]
www.unilex.info/case. cﬁn”pld~1&do—case&|d“843

&step=Abstract, truy cap ngay 10/10/2018.
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cia hang héa, va néu nhu ngudi mua khong
thyc hién ding nghia vu nay thi s& gip hau
qua bét loi.

Ngoal vin & vé trach nhiém cua bén
mua kiém tra hang héa trong thor han ngin
uhét co thé, Bidu 38 con quy dinh thém:
“Néu hop déng ¢6 quy dinh vé viée chuyén
ché hang héa, thi viéc kiém tra c6 thé duoc
Iisi lai dén Hic hang 16i dia diém chi dinh dé
giao™"* hoic “Néu dia diém dén cia hang bi
thay déi trong thoi gian hang dang trén
dudng vdn chuyén hodc hang dugc nguoi
mua giti di 1iép va khi do nguoi mua khéng
c6 kha néing hop 1y dé kiém tra hang héa
[...], thi viée kiém tra cé thé duoc lii lai dén
khi hang t6i dia diém dén méi”'. Khoan 2
Piéu nay quy dinh viée kidm tra hang héa
lign quan dén khau chuyén cho hang héa,
theo d6, viéc kidm tra hang dién ra khi hang
dén dia diém duoc cic bén chi dinh. Trong
trudng hop nay, ngudi mua cé trach nhiém
kiém tra hang trwée khi hang duge giao cho
ngudi chuyén chd. Didu ndy xudt phat tr
viée chuyén rii ro dbi vé hang hoéa tir bén
bén sang bén mua theo quy dinh tai khoan 1
Biéu 67 CISG, “néu nguoi bdn b bupc phai
giao hang cho mdt ngudi chuyén ché tai
mft noi xdc dinh, cdc rut ro khong duoc
chuyén sang nguci mua néu hang héa chuea
dugc giao cho ngudi chuyén cho igi noi
d@”. Khoan 3 Piéu 38 quy dinh khi hang
dang trén dudng vén chuyén hoic dugc
ngwdi mua guri di tiép cho mét bén thir ba
thi viéc kidm tra hang héa didn ra khi hang
dén dich cuéi cung.

1.2. Théi han hop I§ 38 kiém tra hing
hoa

Khoan 1 Diéu 38 khéng quy dinh cu thé
théi diém bén mua thyuc hién viée kidm tra

14 Khoan | Digu 38 CISG.
15 Khodn 2 Dréu 38 CISG.

hang, thay vao do, diéu khoan nay chi quy
dinh mét cach chung chung ring nguéi mua
phai kidm tra hodc bao dam di c6 sir kiém
tra hang hoéa “trong mét thoi han ngdn nhat
ma thue 16 ¢6 thé lam duoc tup tinh hudng
cu thé” Trong trudng hop ludt khéng quy
dinh 15, nghia vu ciia cic bén theo hop dong
chn phii duoc didu chinh theo nguyén tic
thién chi’®. Theo d6, bén ban phai théng béo
cho bén mua vé viéc hang héa chudn bi
duoc giao, tao didu kién thuan loi cho bén
mua kiém tra hang hoa hodc bén mua phai
théng bao cho bén ban thoi didm thye hién
viée kiémi tra, tranh truémg hop giy kho
khin cho cAc bén trong qua trinh thuc hién
kiém tra hang héa. Tuy nhién, trén thuc té,
céc bén khéng hén da thyre hién nghiém tic
nguyén tic trén.

Khodn 1 Pidu 38 CISG chi quy dinh
ring, bén mua phal kiém tra hing trong thon
han * ngan nhdt", nhu'ng nhu thé nio la

“ngdn nhdt” thi Dleu luat khong giai thich
thém. Toa an Italia trong vu kién Al Palazzo
Sl v Bernardaud di Limoges S.A."7 két
ludn ring: “Khodng thoi ngdn nhdt nén
dugc miéu td 1o khodng thoi gian hop Iy,
khéng nén gidi thich qud chdt ché, dong
thoi phdi xét dén cdc yéu 16 khdch quan
trong tung tinh huong cu th é”. Hoi ddng tr
vin CISG, trong ¥ kién sb 2, dd giai thich
réng, trir mot sb truong hop, viée kiém tra
hang héa phdi dugc bén mua thuc hién ngay

' Pugc xem la nguyén tic co ban cua vide glao Kkét
va thue hién hop ddng, dwoc quy dinh tai Piéu 7(1)
CISG: “Khi giai thich Cong wdc nay, cdn chit trong
ddam bdo su tudn thi nguyén tic thién chi trong
Ihu(mg mai quéc 1é".
7 Xem Muc 4 cia phin  quydt ta
http://cisgw3.law.pace.edu/cases/021126i3.html, truy
¢dp ngay 10/10/2018.
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khi nhén duoc hang'® Y kién nay kha phi
hop déi véi loai hang héa d& hu héng, cén
a5i véi loai hang héa may moc, thiét bi, day
chuyén san xudt cin lip rép hodc khi sur
dung m&i phat hién duoc khiém khuyét thi
khoéng hop 1y. Trong vu Dr. S. Sergueev
Handelsagentur v. DAT-SCHAUB A/S, sau
khi nhan dugc hang (c4 thu déng lanh) tir
mdt cong ty & Pan Mach, bén mua (& Nga)
khong tién hanh kiém tra miu thir ma chi
tién hanh ddng lanh hang héa. Mot tho gian
sau, bén mua théng bao cho bén ban ring
hang héa bén ban giao khéng ding chét
lugng theo hop déng. Toa Thuong mai hang
hai Dan Mach quyet dinh bén mua mét
quyén khiéu nai vé khiém khuyet clia hang
héa vi bén ndy di khong tién hanh kiém tra
ngay khi nhén dugc hang, dic biét loa1 hang
héa nay 14 loai hang d& hur hong'®

Viéc kiém tra d1 véi nhimg hang hoa
phirc tap khong thé dugc thuc hién “ngay
Idp nic” khi bén mua nhn hing, ma c6 thé
dwgc thye hién “tiy tinh hung cu thé”.
Pidu ndy thé hién qua vu Engines for
hydraulic presses and welding machines
case, toa an cia Duc két luin ring, hang
héa trong treong hop nay la dong co s
dung cho mdy ép thuy lyc va may han, vi
thé bén mua cn thoi gian dé dua hang vao
1p rép va sir dung thi méi ¢6 kha nang phat
hién kiném khuyét cia hing hoa (néu 0).
Trong tru(mg hop nay, tda phan quyet rang,
viée kiém tra hang hoa khéng thé thuc hién
trong mot vai ngay . Trong mét vu viéc

" Myc 4 1Y kién ctia CISG Advisory Council, xem
tai  https://www cisgac.com/cisgac-opinion-no-2/,
tmy cp ngiy 10/10/2018

Xem tinh tift va phan quyét vu kién tai
http.//cisgw3 law.pace.edu/cases/02013 1d1.html,
truy cip ngay 10/10/2018.
® Xem tinh tiét va phin quyét vu kién tar
https.//cisgw3.law.pace.edu/cases/940623g1.html,
truy cAp ngay 10/10/2018.
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khic, vu Aluminium hydroxide case, mit
hang duge giao 1a vo nhém hydroxide, Téa
Phic thdm ctia Dirc dua ra phén quyét ring,
bén mua cin kiém tra thanh phén héa hoc
clia san phim va phén tich san pham du'm
kinh hién vi, do d6 bén mua c6 thé mét téi
mt thing dé hoan thanh viée kiém tra®"

C6 thé thiy ring, thoi han danh cho
viée kiém tra hing hoa dugc xéc dinh tiy
thudce vao chung loai (hang riéng I¢ hay la
hang thiét b), ban chit cia hing héa (hang
d& hu hong hay 13 hang c6 sirc bén), hogc
tiy thudc véo not thye hién vige kiém tra va
phuong phép, dung cu kiém tra.

2. Bin chét phdp 1y va myc dich cita
viéc kiém tra hang héa

Xét vé ban chit, viéc kiém tra hang héa
khdng phai 12 mét nghia vy phap 1y, ma la
trich nhiém cia bén mua. Tai Piéu 53,
chwong II cia CISG, nghia vy clia bén mua
bao gbm nghia vu nhén hang va thanh
toan”’. Diéu nay c6 nghia ring, bén mua c6
thé khong kiém tra hang hoa; viéc khéng
kiém tra hing hoa chi 1am cho bén mua mét
quyén khiéu nai v& khiém khuyét cia hing
hoa chu khong lam bén mua vi pham hop
dong Theo d6, bén ban khong co quyen
budc bén mua phéi kiém tra ha‘mg'h()a va
oiing khong ¢6 quyén ap dung ché tal abi
v6i bén mua do vi pham ho‘p dbng néu bén
mua khéng thre hién viée kiém tra.

Tréch nhiém kiém tra hang hoa quy dinh
tai khoan 1 Diéu 38 CISG thong thudng d&
b1 nhim t3n v6i quyén ctia bén mua vé viéc
kiém tra hang hoéa trudce khi thue hién thanh

2 Xem tinh tiét va phin quyét vu kién tai
lmps://cisgw}.1aw.pace.edu/cases/97082 1gl.html,
truy cap ngiy 10/10/2018.

2 pidu 53 CISG quy dinh: “Ngudi mua c6 nghia vu
thanh todn tién hang va nhan hang theo quy dinh ciia
hap dong va theo Cong udc ndy”,

2 Theo khoén 1 Diu 39, CISG.
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todn theo khoan 3 Bidu 58 CISG. Cuy thé,
diéu khoan ndy quy dinh: “Ngudi mua
khong c6 nghia vu phdi thanh todn tién hang
trudc khi ho cé thé kiém tra hing héa”. RS
rang, myc dich cia viéc kiém tra hang héa
theo Piéu 38 1a nhim phét hién nhimg hu
tdn, khiém khuyét hang hoa, kiém tra tinh
phit hop cita hang héa so véi hop ddng v sb
lugng, chét lwong, dong goi, md ta Trong
khi d6, Didu 58 lai cho bén mua quyén hodn
thanh todn cho t&i khi bén nay thyc hién
viéc kiém tra hang hoa, tit nhién viéc nay
con tily vao nhitng truéng hop cu thé nhu
cach thirc giao hang hay phwong thirc thanh
toan ma cac bén thoa thusn®.

Trach nhiém kiém tra hang hoa cila bén
mua gén lién véi trich nhiém thong bao cho
bén ban. Theo CISG, ngudi ban chiu trach
nhiém trong trudng hop hang héa duge giao
khdng phit hgp véi hop ddng theo Prdu 39
CISG. Viéc kiém tra, thong béo vé khiém
khuyét cia hang hoa la trach nhiém cua
ngudi mua, va theo d6, nguoi ban sé cd bién
phdp khic phuc, ching han nhu sua chira
phin hang hoéa bi 15i hodc giao hang thay
thé. Viéc khong thong bao vé klubm khuyét
cia hing hoa ngay khi phat hién s& khién
bén mua mét quyén khiéu nai vé cac kiném
khuyét nay theo quy dinh tai khoan 1 Piéu
39 CISG® Tt nhién, viéc quy dinh nhu
vy s€ khong ap dung khi bén bin khéng
thién chi trong viéc thuc hién nghia vu giao
hang nhu viéc bén ban biét hoc phai bidt
vé khiém khuyét cua hang hoa duge giao,

* Khoan 3 Dréu 58 CISG.

& Khoan 1 Piéu 39 CISG quy dinh: “Ngudi mua by
md quyen I(hxeu nar vé viée hang héa khong phit hop
hop dong néu nguoi mua khdng thong bio cho nguoi
ban vé sw khong phit hop d6 trong mot thoi han hop
Iy ké tix liic ngwdr mua da phdt hién hodc ding 12 ra
dd phai phat hién ra su khong phit hop”.

nhung lai khéng thong bo cho bén mua vé
khiém khuyét d6%.

3. Vige kidm tra hang héa cha bén
mua hodc mdt bén thir ba

Khoin 1 Biéu 38 CISG quy dinh:
“Nguoi mua phdi kiém tra hang héa hogc
béo dém da cé sw kiém tra hang héa”. Driéu
ndy duge hidu ring, ngudr mua co thé tu
minh thuc hién viéc kiém tra, nhumg ciing
¢6 thé nhd mot bén khdc thuc hién viée
kiém tra hing h6a. Thong thudng, vic kiém
tra ndy dugc thyc hién bdi mét co quan
gidgm dinh c6 chuyén mén hodc c6 thé Ia
khach hang déi thc ctia bén mua, ngudi ma
bén mua mudn bén lai s6 hang. Trong
trudng hop ndy, bén thir ba 14 bén thuc hién
viéc kiém tra hang. Tuy nhién, bén chiu
trach nhiém 12 bén mua trong hop ddng mua
ban hang héa va tit nhién bén mua phai
génh chiu cic hé qua phap 1y bit lgi néu
khong thuc hién dung trach nhiém nay.

Cén né1 thém ring, trong thuc tidn
thuong mar quic &, viée kiém tra hang hoa
thudng dugc bén mua ky hegp dong von mot
bén thit ba ddc 13p 14 rit phd bién. Diéu nay
c6 thé xudt phat tir nguyén nhén bén mua
thleu ky ning chuyen mén hogc cac thiét by
can thiét cho viéc tién hanh kiém tra. Thong
thuong, sau khi két thuc viée kiém tra, bén
cbng ty giam dinh s& cung cép bién ban
chimg nhan vé& chit lugng hang héa va
thoéng bédo cho ngudi mua vé didu kién,
phdm chét ciia hang héa dugc giao. Tuy
nhién, trong cic hop ddng mua ban hang
héa quéc té, bén mua cin d& cip dén vén ¢é
nay mét céch 15 rang dé bén bén biét va sip

% Xem Diéu 40 CISG: “Ngudr ban khong c6 quyen
vién ddn cdc quy dinh ciia cdc diéu 38 va 39 néu nhe
su khong phit hop cia hang héa lién quan dén cdc
yeu 16 ma ngucn ban dd biét hode khing thé khong
bidt va ho da khing thong bdo cho nguwci mua”
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xép hing héa tién cho viéc kidm tra. Thim
chi, trong hop ddng, cic bén con phén chia
chi phi cho viéc kiém tra hang héa.

Cin phin biét viéc kiém tra hing héa
trong c4c trudng hgp sau: Thit nhét, vidc
nhd mét co quan gidm dinh kiém tra hang
hoa theo yéu clu ciia bén mua; thir hai, viéc
nhd mét co quan giam dinh ddc lap kiém tra
hang héa do bén béan chi dinh; va thi ba,
viéc nh¢ mdt co quan giam dinh doc 1dp
kiém tra hang hoa theo théa thuan giita cic
bén trong hop ddng. Trong ba trudng hop
ndy, hé qua phap 1y 1a khic nhau. Cu thé,
trong tnrdmg hop thir nhét, bén mua phai ty
ganh chiu trich nhidm cho viéc kiém tra
hing héa vi bén thir ba thuc hién viée kiém
tra nhén danh bén mua; trong truong hop
thit hai va thr ba, bén mua khéng chiu trach
nhiém cho viéc thye hién cia bén giam dinh
v khong ganh chiu cdc hé qua phip ly kém
theo néu bén gism dinh khéng thwc hién
ding cong viéc cia minh.

4. Phurong thirc kidm tra hing héa

Phuong thitc kiém tra hang nhim kiém
tra diéu kién ctia hang héa dgc giao c6 phi
hop véi hop déng hay khéng. Tuy nhién,
mirc 46 va pham vi kiém tra hing héa
khéng duge CISG quy dinh mét cach cu
thé. VAn dé nay s& phu thudc vao su thoa
thufn gitta cic bén trong hop déng hodc phu
thufc vao tip quan hay théi quen thuong
mai dugc hinh thanh truéc d6.

Néu trong hop dbng, cic bén cling
khéng théa thuin vé vén dé nay thi cach
thitc va mitc d6 kiém tra s& vin duogc didu
chinh béi “nguyén téc hop Iy"*" cia CISG.
Néi cach khic, viée kiém tra hang hoa duge
thuc hién theo mot cach hop 1y trong hoan

?" General principle of reasonableness, xem tai Didu
37 CISG, https://cisgw3.law.pace.edu/cisg/text/
reason.html, truy cdp ngay 10/10/2018.
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canh cu thé, va khéng phai trong moi trudng
hop, viée thuc hién kiém tra hang theo cich
hop 1y déu c6 thé phat hién ra khiém khuyét
cia hang héa.

4.1. Cdch thizc kiém tra hang hda

CISG khéng quy dinh cu thé cich thic
kiém tra hang hoa, vi thé cé thé hiéu ring,
céch thirc kiém tra hang hoéa s& duoc cic
bén tr théa thudn. Trong trwdmg hop céc
bén khong thoa thuan, vin dé nay s& duge
didu chinh béi tAp quan hodc théi quen
thuong mai d3 dugc hinh thanh® Vin ¢é
3t ra 1a néu nhu khong c6 tip quan hodc
théi quen thwong mai didu chinh thi giai
quyét nhu thé ndo. Nhin chung, trong
trudmg hop khong ¢6 ngudn lujt didu chinh,
céch thirc kiém tra hang héa phai dwoc bén
mua thuc hién mét cach hop 1y va khach
quan fity thudc vio timg trrdng hop cu thé,
Theo d6, hang héa khong nhit thiét phai
dwoc kidm tra béa mdt chuyén gia, nhung no
phai dugc thue hién theo mét cach cén thin
va hop 19%°. Piéu niy phu thudc vao ban
chét hogc dic tinh cia timg loai hang hoa.
Néu hang hoa 14 vat d& hu hong nhu thit, c4,
rau, cli, qua thi viéc kiém tra hing héa phéi
difn ra theo cach nhanh chéng, don gian,
nhung phai ddy dit; ching han nhw phuong
phép kiém tra bing mét thuong, ngiri hoic
tham chi 14 cit mét phin nho dé ném thi,
do d6 4m hay cén ning. Néu viéc kiém tra
lién quan dén hang héa 1 chit héa hoc hodc
hang héa dugc 13m tir cic chét tdng hop thi

* Vin ¢é nay cling duoc Cong uéc vé Luit théng
nhét cho Mua ban hang héa quic té (ULIS) didu
chinh tai Pidu 38(4): “The methods of examination
shall be governed by the agreement of the parttes or,
in the absence of such agreement, by the law or
usage of the place where the examination is to be
effected”.

# Xem doan 2.3, C.M. Bianca, M.J. Bonell (ed.),
Art. 38. Tai http://www&isg.law.pace.edu/cisg/
biblio/bianca-bb38.html, truy cip ngay 10/10/2018.
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viée kiém tra thanh phin 1y tinh hay hoa
tinh phai duoc tién hanh trong phong thi
nghiém hoic tién hanh boi chuyén gia trong
linh vire d6*°. Néu hang héa 14 quin 4o thi
viée kiém tra phai théng qua viéc giat, ui
cdc mau thi aé xac dmmh 4§ co rat hodc phar
méu ciia quén 40°'

C6 thé thay ring, véi cac loai hang hoéa
khac nhau, cich thirc kidm tra phu thude
vao mdt sb tidu chi khach quan riéng. Ngoai
1a, ¢6 thé dua vio cdc tiéu chi chu quan dé
kiém tra hang hoa, ching han nhr sy am
hidu clia bén ban (biét hodc phai biét vé
khiém khuyét cua hing héa).

4.2, Pham vi va mikc d3 kiém tra hing
hoa

Khiém khuyét cia hing hoa phai dugc
phadt hién théng qua viéc kiém tra hang héa.
Tuy nhién, mic d6 kiém tra nhu thé nao thi
ludt khdng quy dinh cu thé. Nhin chung,
viéc kiém tra hang héa nén dugc thuc hién
nhanh nhét cé thé, nhung vén phai bao dam
muc dich ctia viéc kiém tra 13 dé xé4c dinh
tinh khéng phu hop cta hang héa so véi hop
ddng. Viéc kiém tra hang héa dugc xem 1a
dii va thich hop khi phat hién ra khiém
khuyét, ching han néu khiém khuyét co thé
phat hién bing mit thuong thi bén kiém tra
khéng c¢in phai tién hanh phan tich 1y tinh
hoiic hoa tinh cia hang hoéa.

Pham vi va mic do kiém tra duoc thuc
hién tity theo ban chét cua loai hang hoa
duge giao, chéing han nhu hing héa d& hu
hong thi phai kiém tra nhanh chéng hay 1a

N W A. Achilles, Duty to Examme the Goods in
International Law of Sales, muc 4 Xem tai hitp://
www.cisg.law.pace.edu/cisg/biblio/fiser-sobot.html,

truy cép ngdy 10/10/2018.

31 Xem phan quybt cia toa trong vu Fabrics case,
thang 3/2013  tai  http://cisgw3.law.pace edw/
cases/030321g1.html, truy cap ngay 10/10/2018

hang héa cén phai 1p dat sir dung, vén hanh
thi méi kiém tra duoc.

Sé lwong cia hing héa ciing nhu quy
cach déng géi ciing anh huong dén pham vi
kiém tra hing hoa. Néu hing héa cAu tao
phl'rc tap thi ngudi mua khong budc phai
klem tra timg bd phin cla hang héa hodc
néu sb lwong hang héa qua 16n thi ngum
mua ciing khong bi budc phai kiém tra tht ca
hang héa. Trong truong hop nay, ngudi mua
theo mét céch hop 1y c6 thé chon nglu
nhién mét sé hang hoa dé kiém tra thay vi
kiém tra tht ci. Ching han trong vu Blood
infusion devices case, nguyén don (¢ Italia)
¢ nghia vu giao cho bi don (¢ Thuy Si)
Kkhoang 14.000 thiét by truyén mau (cho
dong mach va tinh mach), Toa 4n Thuy Si
nhén dinh ring, vi s hrgng hang duge giao
qua 16n va dé tidt kidm thoi gran kiém tra
hang hoa, bén mua khong cin kiém tra toan
bé s6 hang, thay vao d6 bén mua c6 thé 1iy
mdt vai mau dé kiém tra®”.

Cin luu ¢ ring, chi khi s lugng hang
héa qua 16n thi ngudi mua mdi dp dung
cich thirc ndy. Néu sé luong hang héa
Kkhéng nhiéu thi bén mua buge phai kidm tra
toan bd sb hang dugc giao va tién hanh
kiém tra mdt cach nhanh chéng nhét cé thé.
Minh chimg cho vén d& nay 1a phan quyét
cia toa trong vu kién Shoes case, theo d6
viéc bén mua mét 16 ngay dé kiém tra 143
d6i gidy 1a khong hop 1y

5. Thoi han thong bio cho bén ban
vé khiém khuyét ciia hang héa san khi
kiém tra

# Xem tinh tiét va phan quyét vu kién tai
https://cisgw3.law.pace.edu/cases/970108s1 . html,
truy cép ngay 10/10/2018.

* Xem tinh tiét vi phan quyét vu kién ta
http://cisgw3.law.pace.edu/cases/940915g1 html,
truy cép ngay 10/10/2018.
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Theo quy dinh tai Didu 38 va 39 CISG,
ngudi mua cin phan biét hai thoi diém: (1)
Thoi diém ma bén mua thue hién viée kiém
tra hang héa, va (2) Thoi diém bén mua
thdng béo cho bén ban v& khiém khuyét cia
hang héa. Sau khi kiém tra hing, néu ngudi
mua phat hién ra hang héa khong pha hop
véi hop déng mi ngudi mua lai khong
thong béo cho ngudi ban v& tinh khong phu
hop d6 thi ngum mua s& mét quyen khiéu
nai lién quan dén vén dé nay . Thyc té,
trong vu Dansk Blumsterexport A/s v. Frick
Blumenhandel, toa 4n nwéc Ao két luan
ring, bén mua d3 khéng dua ra dugc mét
thong bao cho bén ban sau khi phat hién sé
hoa ciic duge grao khéng phi hop véi hop
ddng®

Theo khoan 1 DPidu 39 CISG, nguoi
mua phdi théng bio cho ngudi bin vé
khiém khuyét cia hang héa trong mét
Kkhoang théi gian hop ly. Tuy nhién, diéu
khoan niy khdng quy dinh cu thé thé nao 1a
mot khoang thoi gian hop ly. Va tit nhién,
trén thye té, khoang thon gian aé thuc hién
viéc kidm tra hang hoéa s& dugc hiéu dai hon
khodng thon gian bén mua dua ra thdng bao.
Thoi han kiém tra hang héa phai 1a thor han
“ngén nhit” cé thé, dwoc tinh tir thoi diém
hang dugc giao cho bén ban hodc bén vén
chuyén. Trong khi thdi han thong bio vé
khiém khuyét cua hang héa duge bit diu
tinh tir hic bén mua da phét hién hodc ding

* Buoc quy dinh cu thé tar khoan 1 Biéu 39 CISG:
“Nguo mua bi md quyen khleu nai vé vige hang héa
khong phit hop hop ding neu ngudi mua khéng
théng bdo cho ngui bin vé su khong phit hop dé
trong mét thoi han hop Iy ké tir hic nguoi mua dd
phdt hién hodc ddng 1€ dd phai phdt hién ra sw
khong phit hgp nay".

* Case law on UNCITRAL texts (CLOUT) abstract
no. 107, xem tai htips:/cisgw3.law.pace.edu/
cases/940701a3.html, truy cdp ngay 10/10/2018.
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1& phai phét hién ra kbiém khuyét 46
Trong vu viéc Schreiber v. Thermo
Dynamique, ngudi mua, mdt cong ty cla
Phép, di dit hang 196 thm kim loai cén tir
mdt cdng ty cia Dlc vao thang 8/1992.
Viée giao hang dién ra trong nhidu lin tir
ngay 28/10/1992 dén ngay 4/12/1992. Ngay
1/12/1992, ngum mua d3 hay hop dbng do
cac san phim dwoc giao khong phit hop vé
s6 luong va chét lugng. Ngudi mua tuyén
b6 hop dbng v6 hiéu va tién hanh khéi kién.
Toa 4n tdi cao cia Phap cho phép ngudi
mua dugc yéu chu bbi thudmg va bac bo
phan dbi ctia bén ban dwa vao Didu 38 va 39
CISG. Cu thé, toa két lusn r?mg, ngudl mua
da sdp xép cho hang hoa dugc kiém tra
trong khoang thdi gian ngn va hop ly lién
quan dén viéc xir 1y tm kim loai theo yéu
chu va ngudi mua di théng bao cho ngudi
ban vé viéc thiéu phi hop trong mét thin
gian hop 1y, theo khoan 1 Diéu 39 CISG”
Trong vy Trekking shoes case®®, nguyén
don & Y (ngudi ban) ban giay di bd dudng
dai cho bi don (ngudi mua) & Ao, sau d6
hang dwge ban lai va giao trze tiép cho mét
doanh nghiép khic & ving Scandinavi.
Khoéng ba tudn sau lin giao hang cubi
cling, nguc‘)i mua d3 théng bao cho nguc‘yi
ban vé nhimg khiém khuyét cia san pham
d3 khong duoc phét hién trong 1in kiém tra

¥ Xem CLOUT Case No. 425 (Oberster
Gerichtshof, Austria, 21 Mar. 2000), ngudn.
hitp://cisgw3.law.  pace.edw/cases/000321a3.html.
Trong vy ndy, Toa quy dinh nguét mua e6 nghia vy
nhén hang va thdng bdo cho bén ban vé tinh khong
phit hop ciia hang héa trong vong 14 ngay sau khi
bén mua kiém tra hang hoa.

37 Yy Schreiber v. Thermo Dynamique, xem tai
http:/icisgw3.law.pace.edu/cases/990526f1 . html, truy
cép ngay 10/10/2018.

Bxem tinh tiét va phin quyét vu kign tai
http://cisgw3.law.pace.edu/cases/990827a3. html,

truy cép ngay 10/10/2018.
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dot déu Ngudi ban tir chdi 1dy lai giay va
yéu ciu nguéi mua thanh todn. Ngu6i mua
da khang dinh ring, do ngudi bén khong
cung cép hang héa phu hop véi hop dong vi
minh d3 bi mit lgi nhudn. Toa 4n t6i cao
cia Ao trong vu viéc nay két ludn ring, theo
khoan 1 Piéu 38 CISG, ngudi mua phai
kiém tra hing héa trong mot thoi gian ngén.
Khung thoi gian nay tiy theo hoan canh cu
thé, vi du: Quy md ciia cong ty ngudn mua,
loai hang héa va d¢ phirc tap cia hang héa.
Mai dot giao hang timg phin phai dugc
kiém tra rigng. Toa 4n tuyén bé ring,thong
thwomg, ngudr mua phai thong bdo cho
ngudi ban vé bit ky s thiéu pha hop nao
theo khoan 1 Piéu 39 CISG trong vong 14
ngdy ké tir ngdy giao hang. Theo cic s
kién, toa 4n khong tim thdy 1y do dé kéo dai
thoi gian nay, dac biét 12 nhing doi gidy la
hang héa theo mila vi nhu ciu ban cua
ngudi ban trong mua phai dugc xem xét. Vi
vdy, ngudi mua da tri hodn théng bao va
ngwdi mua bj mit quyén khiéu nai.

Khoan 2 Piéu 39 quy dinh: “Trong moi
trudng hop, ngudi mua bi mdt quyén khiéu
nai vé viéc hang khong phit hop voi hop
dong néu ho khong thong bdo cho nguoi
bdn biét vé viéc d6 chgm nhdt trong thoi
han 2 néim ké tir ngéy hang héa da thuc sy
duoc giao cho ngudi mua”. Thoi han 2 ndm
la khoang théi gian dugc xem nhu théi han
bdo hanh hang héa ctia bén bén danh cho
bén mua®. Dic biét, loai hang hoéa phirc tap
nhu may méc, ddy chuyén san xudt cin phai
c6 thoi gian vén hanh, hoat déng mét thdi
gian thi ngudi mua mén ¢d thé phét hién sy
khiém khuyét. Theo CISG, khoang thoi gian
2 nim chéc chén 13 khong thé ap dung cho

¥ Landgericht Marburg, Germany, 12 Dec 1995,
http //cisgw3 law.pace.edu/cases/951212g1.html,
(CISG-online.ch case 148).

p—

cic loai hang hoa d&bj hu hong nhur rau, ci,
qua, hdi san...

6. Lién hé vé#i quy dinh ciia Ludt
Thuwong mai Viét Nam nam 2005

Luat Thuong mai nam 2005 (LTM) cia
Viét Nam ciing dé cap dén viée kiém tra
hang héa trwéc khi bén bén tién hanh giao
hing. Cu thé, Pidu 44 LTM quy dinh:
“Trudng hop cdc bén cd thod thugn dé bén
mua hodc dai dién cia bén mua tién hinh
kiém tra hiang hod trude khi giao hang thi
bén ban phai bao dém cho bén mua hodc
dai dién cvia bén mua c6 diéu kién tién hanh
viéc kiém tra”*. Cé thé thiy, viéc kiém tra
hang héa chi dién ra (c6 thé dugc xem la
trach nhiém ciia bén mua) khi cic bén cé
thoa thudn trong hgp déng; nhu thé, néu
khong c¢6 thoa thuan vé vén dé nay, viée
kiém tra hing héa khéng thudc trich nhidm
cia bén mua. Didu nay hoan toan khic so
v6i cac quy dinh tai Didu 38 CISG.

Xét trong tmong ho‘p cac bén c6 thoa
thudn trong hop ddng vé vén dé kiém tra
hang hoa, LTM Viét Nam quy dinh khd
twong ddng v6i Didu 38 CISG v& thoi didm
kiém tra hing héa khi quy dioh bén mua
phai tién hanh kidm tra “trong mét thoi gian
ngdn nhdt ma hoin canh thuc 1€ cho
phép™" hoidc c6 thé “hodn lai cho 16 khi
hang dugc chuyén 16i dia diém dén” néu
trong hop ddng c6 quy dinh vé viéc van
chuyén hang hoa.

LTM con quy dinh chi tiét vé& trich
nhiém lién quan dén kliém khuyét cia hing
héa va nghia vy théng bio clia bén mua
trong trudng hop niy. Cu thé, khoan 4, 5
Diéu 44 LTM quy dinh:

* Khodn 1 Didu 44 Ludt Thuong mai nim 2005.
*! Khodn 2 Péu 44 Lut Thuong mai ndm 2005,

83



NHA NUOC VA PHAP LUAT SO 12019

Bén bdn khong phdi chiu trdch nhiém
vé nhimg khiém khuyét cia hang hod ma
bén mua hodic dai dién cua bén mua da biét
hodic phdi biét nhumg khéng théng bdo cho
bén bdn trong thoi han hop ly sau khi kiém
tra hang hod; va

Bén bdn phdi chiu trdch nhiém vé
nhitng khiém khuyét cia hang hod ma bén
mua hodc dai dién cua bén mua dd kiém tra
néu cdc khiém khuyét cia hang hod khong
thé phdt hién dwgc trong qud trinh kiém tra
bang bién phdp thong thuong va bén bdn da
biét hodc phai biét vé cdc khiém khuyét do
nhung khong théng bdo cho bén mua.

C6 thé thiy, kiém tra hang héa 1a viéc
cac bén thoa thudn trong hop dong, nhxrng
nghla vu cia bén mua thdng bao vé khiém
khuyet hang héa cho bén bén thuc hién theo
luit dinh. Quy dinh trén cia LTM kha
twong dbéng véi quy dinh va thue tién xét xtt
lién quan dén Diéu 38, 39 CISG. Thai han
bén mua dua ra théng béo cho bén ban vé
khiém khuyét cita hang héa dwge quy dmh
13 trong “mdt thoi han hop Iy”. Néu xét
dén théi han khiéu nai v& khiém khuyét
hang héa, LTM tham chi con chi tiét hon.
Cu thé, Bidu 318 LTM quy dinh: Thdi han
khiéu nai do céc bén thoa thudn, néu cac
bén khong cé tho thudn thi thoi han khidu
nai duge quy dinh nhir sau:

! Ba thdng, ké tir ngay giao hang ddi
Vo1 khiéu nai vé sé luong hang hod;

2. Sdu théng, ké tir ngdy giao hang ddi
véi khiéu nai vé chdt heong hang hod; trong
trucng hop hang hod cé bdo hanh thi thoi
han khiéu nai la ba thang, ké tir ngay hét
thoi han bao hanh;

3. Chin thang, ké tir ngdy bén vi pham
phdi hoan thanh nghia vu theo hop
dongf...].
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Cén phén biét thoi han Kkhiéu nai va thoi
han dua ra thong bao vé khiém Kkhuyét hang
héa. Theo LTM, théi han khiéu nai do cic
bén thoéa thuin, nhimg théi han néu trén
duge ap dung trong trudng hop céc bén
khong d& cap vén dé nay trong, hop déng.
LTM quy dinh khd chi tiét v& timg loai
khiéu nai, trong khi CISG chi quy dinh
chung chung th&i han 2 nim cho moi loai
khiéu nai*?

Tém lal LTM quy dinh kha chi tidt va
diy di v& viéc kiém tra hang héa va nghia
vu théng bdo khi hing héa khéng phu hop
v6i hop ddng. Tuy nhién, sy khic nhau co
ban nhit cia hai ngudn luat nay (CISG va
LTM) chinh la CISG quy dinh: Viéc kiém
tra hing 12 trich nhiém méc dinh cia bén
mua, trong khn LTM quy dinh trdch nhiém
nay chi phat sinh cho bén mua khi cic bén
¢6 thoa thusn vin dé nay trong hop déng.

Két lugn

Nhu vy theo CISG, cé thé thdy, ngudi
mua phai kiém tra hing hoa dé phat hién
moi sy thiéu phit hop. Viée kiém tra hing
hoéa thudc trach nhiém chir khong hin 13
nghia vy cla bén mua. Tuy nhién, cic yéu
cu ap dat ddi voi nguoi mua lign quan dén
viéc kiém tra hang héa khéng nén qua
nghiém ngit va tily thudc vao timg truéng
hop cu thé, c6 phuong thirc va pham vi kiém
tra khéc nhau. Viéc kidm tra hang héa 13 co
s& dé bén mua dua ra théng bao vé tinh phit
hop. CISG quy dinh bén mua nen théng bao
cho bén ban cang som cang bt ve cac khiém
khuyét ciia hang héa néu cac khiém khuyét
niy c6 thé d& dang phat hién. Khi khiém
Kkhuyét cia hang hoa 13 tiém 4n bén trong thi
CISG gi6i han thoi han 2 nim dé bén ban
dugc mién hoan toan trach nhiém néu c6 bit
ot sai sot gi d6i voi hang hoa.

2 Xem khoan 2 P1du 39 CISG.





