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MOT SO VAN W CO BAN VE BllN PHAP 
BAO DAM BAO LUU QUYEN SO HUU 

TlTOfNG DUY LU*gfNG* 

Tom tat: Bao lini quyin s& biru mac dii da diip-c quy dinh trong 
Bd lu|t D3n sir nam 2005 nhimg m6i dilu chinh trong pham vi rdt 
hep, do la bao liru quyen s& hiru trong quan hf mua ban hang h6a, 
vol trucmg hgp ben mua chua phai thvc hi@n ngay nghia v^ do 
duQTc tra ch|m, tra dlin. lliy nhiSn, Bo lu^t Dkn sv nam 2015 da 
quy dinh bao liru quyen s& hihi la mot trong chui bi^n phap bSo 
dam thirc hien nghia vu. 

Tu khoa: Bien phdp bdo ddm; bdo luu quyen sa hthi; mua bdn tdi sdn. 
Ngdy nhan bdi: 04/3/2019; ngdy bien tap xong: 24/3/2019; ngdy duyet bdi: 

02/4/2019. 

Trong xu the ngay cang hdi nhap sau 
rdng vdo nen kinh te thd gidi, kinh te Viet 
Nam cd nhieu khai sac, giao luu kinh te 
khdng ngung phat trien vdi nhieu hinh thiic 
da dang, ddng thdi eung xuat hien nhiing 
yeu td tac ddng xiu den su phat trien. Tir dd 
nay sinh yeu cau khach quan can bd sung 
cac bien phap bao dam mdi de dap ling cac 
yeu ciu trong giao dich dan sir, bao dam can 
bing lpi ieh, tang tmh an toan trong giao luu 
dan su. Chinh vi vay, Bd luat Dan su 
(BLDS) nam 2015 da quy dinh bao luu 
quyin sd huu la mdt bien phap bao dam mdi 
cho cac quan he mua ban. 

Tai Dilu 331 BLDS nam 2015 da quy 

dinh ve bao luu quyen sd hihi nhu sau; 
"1 . Trong hop ddng mua ban, quydn sd 

hiru tai san cd the dupe ben ban bao luu 
eho den khi nghia vu thanh toan dupe 
thuc hien day du. 

2. Bao luu quyen sd hiiu phai duoc lap 
thanh van ban rieng hoac dupe ghi trong 
hop ddng mua ban. 

3. Bao luu quyen sd hiiu phat sinh hieu 
luc ddi khang vdi ngudi thii ba ke tir thdi 
diem dang ky". 

Mac dli BLDS nam 2015 da coi bao luu 

* Luat sw, Trong tai vien Trung tam trong tai 
Quoc te Viet Nam (VIAC). 
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quyen sd huu la mdt bien phap bao dam 
cho quan he mua ban tai san, nhung tai 
Dieu 453 quy dinh vd mua tra cham, tra 
dan, Bp luat van tiep tue quy dirih ben ban 
dupe bao luu quyen so hiru ddi vdi tai san 
da ban cho den khi ben mua tra dii tien. 

1. Sv khac nhau giua bao luu quyen sor 
hmi trong t ra ch^m, tra dan vM bao luru 
quyen sor huu la bien phap bao dam 

Bao luu quyen sd hiiu trong quan h | 
mua ban tra cham, tra dan dupe quy dinh 
tai Di lu 453 BLDS nam 2015 (Dilu 461 
BLDS nam 2005) la bien phap bao dam 
theo luat dinh chi duoc ap dung cho mdt 
loai quan he, mpt loai giao dich. Du cac 
ben cd thda thuSn v l bao luu quyen sd 
huu hay khdng, nhung neu quan he mua 
ban do ma hai ben thda thuan tra eham, 
tra dan thi mac nhien ben ban v in dupe 
bao luu quyin sd hihi, trir khi cac ben cd 
thda thuan khac. Bd luat chi quy dinh 
quyen bao luu quyen sa huu cua ben ban 
tai san, quyin sii dung tai san va chiu nii 
do cila ben mua tra cham, h:a dan, khdng 
quy dinh cac quyen, nghia vu khac. 

Nhung khi BLDS nam 2015 dua bien 
phap bao luu quyen sd hihi vao he thdng 
cac bien phap bao dam thi nd da cd thay 
ddi quan trpng ca ve quy md va tinh chat. 

Mot Id, v l quy md, nd trd thanh bien 
phap bao dam cho tat ca eac quan he mua 
ban tai san ndi chung, ehii khdng phai chi 
bao dam trong quan he mua ban hang hda 
bing hinh thiic tra cham, tra d in nhu quy 
dinh tai Dilu 453 BLDS nam 2015 (Dilu 
461 BLDS nam 2005); 

Hai Id, nd chi trd thanh bien phap bao 
dam khi hai ben cd thda thuan v l bao luu 
quyin sd hiiu, khdng phai la bien phap 

bao dam theo ludt dinh trong quan he 
mua ban bang hoa .cd thda thuan tra 
cham, tra d in trong BLDS nam 2005 va 
BLDS nam 2015; 

Ba Id, khi da thda thuan diuc hien bien 
phap bao dam va thuc hien viec dang ky 
bien phap bao dam thi nd phat sinh hieu 
lue ddi khang vdi ngudi thii ba ke tir thdi 
di lm dang ky, trong khi dd bien phap bao 
luu quyin sd hiiu trong quan he tra cham, 
tra din khdng cd co chl phat sinh hieu 
luc ddi khang vdi ngudi thii ba; 

Bon Id, Bd luat da quy dinh rd ve 
quyin, nghia vu ciia mdi ben trong quan 
he bao dam nay. 

Mac dli cd su khac nhau, song xet ve 
ban chit, bao luu quyen sd huu trong 
quan he mua ban tra cham, tra dan vdi 
bao luu quyin sd huu trong he thdng cac 
bien phap bao dam van cd su tuong ddng, 
ve ban chat, do deu la bien phap bao dam. 

Tdm lai, bao luu quyen sd huu trong 
quan he mua ban tra cham, tra din la bien 
phap bao dam theo luat dinh cho mdt loai 
quan he, cdn bien phap bao dam bao luu 
quyin sd hiiu trong he thing cae bien phap 
bao dam ed pham vi bao dam rdng hon, dd 
la bao dam cho cho tit ca eac quan he mua 
ban khi cac ben cd thda thuan su dung 
cdng cu bao dam la bao luu quyin sd huu. 

2. Tai san trong quan hf mua ban co 
bao Ivm quy in so- hiru thi ben mua hay 
ben ban la chu sa hiru tai san? 

Theo quy dinh tai Dilu 331 BLDS 
nam 2015 thi bien phap bao luu quylu sd 
hiru chi thuc hi$n trong quan he mua ban 
tai san, chii khdng phai trong moi quan he 
dan su, theo dd, tai san dii da duoc 
chuyin giao cho ngudi mua, ngudi mua 
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da quan ly, sii dung tai san, nhung ngudi 
ban van bao luu quyen sd hihi va quyin 
nay chi eham diit khi ben mua hoan thanh 
nghia vu thanh toan. 

Thdng thudng trong quan he mua ban, 
ngudi ban phai chuyin giao quyin sd hihi 
tai san (la doi tupng ciia quan he mua 
ban) tir ngudi ban sang ngudi mua. Bd 
lu^t Dan su nam 2005 da quy dinh rd tai 
san khdng phai dang ky quyin sd hiru thi 
"quyin sd huu ddi vdi tai san mua ban 
dupe chuyin cho ben mua kl tu thdi dilm 
tai san dupe chuyin giao..." (Dilu 439); 
"ben ban chiu nii ro ddi vdi tai san mua 
ban eho den khi tai san dupe giao cho ben 
mua, cdn ben mua chiu rui ro dli vdi tai 
san mua ban ke tir khi nhan tai san... Dli 
vdi hop ddng mua ban tai san ma phap 
luat quy dinh tai san dd phai dang ky 
quy§n sd hihi thi ben ban chiu rui ro cho 
ddn khi hoan thanh thu tuc dang ky, ben 
mua chiu rui ro ke tu thdi diem hoan 
thanh thu tuc dang ky, ke ca khi ben mua 
chua nhan tai san (Dilu 440). 

Bp luat Dan su nam 2015 khdng quy 
dinh thdi diem chuyen quyen sd hihi, do 
dd phai can cii vao cac quy dinh chung ve 
quyen sd huu va cac quy dinh khac cua 
BLDS dl xac dinh thdi dilm chuyin 
quyen sd huu. 

Tai Dilu 161 BLDS nam 2015 quy dinh: 
"1. Thdi dilm xac lap quyen sd huu, 

quyin khac ddi vdi tai san thuc hien theo 
quy dinh eiia Bd luat nay, luat khac cd lien 
quan; trudng hpp luat khdng cd quy dinh 
thi thuc hien theo thda thuan ciia cac ben; 
trudng hop luat khdng quy dinh va cac ben 
khdng cd thda thuan thi thdi dilm xac lap 
quyin sd hihi, quyin khac ddi vdi tai san la 

thdi diem tai san duac chuyen giao. 
Thdi diem tai san dupe chuyin giao la 

thdi diem ben cd quySn hoac ngudi dai 
dien hop phap cua hp chilm hihi tai san...". 

Dilu 441 BLDS nam 2015 quy dinh vl 
thdi diem chiu rui ro nhu sau: 

"1. Ben ban chiu nil ro ddi vdi tai san 
trude khi titi san dupe giao cho ben mua, 
ben mua chiu rui ro ddi vdi tai san ke tii thdi 
diem nhan tai san, tru trudng hpp cd thoa 
thuan khac hoae luat cd quy dinh khac. 

2. Ddi vdi hpp ddng mua ban tai san 
ma phap luat quy dinh tai san dd phai 
dang ky quyen sd hihi thi ben ban chiu nii 
ro cho den khi hoan thanh thu tuc dang 
ky, ben mua chiu nii ro ke tit thdi diem 
hoan thanh thu tue dang ky, trii trudng 
hpp cd thda thuan khac". 

Tir cae quy dinh tren cd the nhan thiy 
neu luat khdng quy dinh, cac ben khdng 
cd thda thuan thi thdi diem chuyen giao 
quyen sd hiiu trong BLDS nam 2015 ve 
ca ban eung gidng nhu quy dinh BLDS 
nam 2005, dd la "thdi diem ben ed quyin 
hoac ngudi dai dien hpp phap ciia hp 
chiem hiiu tai san". Ndi khac di, quyen sd 
hiiu se dupe chuyen tii ben ban sang ben 
mua khi ben ban chuyen giao tai san cho 
ben mua va tai thdi diem ben mua hoac 
ngudi dai dien hpp phap eua hp chiem 
hiiu tai san thi ben mua da la ngudi cd 
quyin sd huu tai san. Tuy nhien, trong 
thuc te cd khdng it trudng hpp tai san da 
dupe chuyen giao cho ben mua nhung ben 
mua van chua tra tien. De bao ve quyen 
lpi cho ben ban, BLDS nam 2015 da quy 
dinh bao luu quyen sd hihi la mdt bien 
phap bao dam khi hai ben ed thda thuan. 

Nhu vay, trong quan he mua ban ma 
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hai ben thda thuan cd bao lim quyen sd 
hiiu, vdi y nghia la mpt bien phap bao 
dam thi tai san bao dam trong quan he 
bao luu quyen sd huu chinh la tai san ma 
ben ban da chuyen giao cho ben raua. 
Vay, ben mua cd dupe sd hihi tai san 
trong trudng hop ben ban dang bao luu 
quyen sd hihi vdi y nghia la bien phap 
bao dam khdng? Van de nay hien dang cd 
hai nhdm y kien khac nhau. 

Nhom y kien thir nhdt cho rdng, ke tu 
thdi diem ddi tupng eiia hop ddng mua 
ban dupe chuyen giao cho ben mua, ddi 
vdi ddng san thi ve nguyen tac quyin sd 
hiiu tai san da dupe chuyen cho ben mua, 
ben mua la chu sd huu ddi vdi tai san da 
mua; edn ben ban chi bao luu quyin sd 
huu chii khdng hoan toan la chu sd hihi 
ddi vdi tai san da ban. 

Chiing tdi khdng ddng tinh vdi y kiln 
tren, bdi le y kien nay khdng rd rang, ham 
chiia trong dd su mau thuan. 

Nhom y kien thie hai cho rdng, "xet ve 
ban chat, bao luu quyen sd huu la viec 
ghi nhan quyen sd huu cua chu the ban 
mac du tai san da dupe dua vao giao dich, 
tham chi da giao toan bd cho ben mua"'. 
Chiing tdi ddng tinh vdi y kien nay, bdi le 
ve mat tir ngii, "bao luu" cd nghia la giii 
lai nhu cu .̂ Tuy nhien, thuc te vin cd 
trudng hop su dung tii bao luu nhu bao 
luu y kiln vdi y nghia khdng ddng y, 
khdng theo cac y kien khac, van giii 
nguyen y kien ciia minh. 

1. Binh luan khoa hgc Bp luat Dan sir cua nuoc 
COng hoa xa h^i chii nghia Vi^t Nam 2015, Nxb, Tu 
phap, 2016, tr.505. 

2. Xem: Tur diSn tieng Vi|t, Nxb. Da Ning, nam 
1997, tr.37. 

Vdi quy dinh tu Dilu 331 din E>ieu 
334 BLDS nam 2015 vl bao luu quyin sd 
huu, cd thi hieu ben mua cd mdt so quyen 
cua chu sd hiiu nhu quyen chiem hiiu, 
quyin su dung, duac hudng hoa lpi, Ipi 
tiie tir tai san nhung vin chua co quyen sd 
bun tai san minh da mua nhu trudng hop 
mua ban thdng thudng khac. Ndi khac di, 
dli tai san khdng phai dang ky quyen sd 
huu da dupe chuyin giao, ben mua da 
nhan tai san, nhung vl mat phap ly ben 
ban van dupe luu giu lai quyin sd huu, 
chua chuyin giao cho ben mua, nd la tai 
san bao dam doi vdi viec thuc hien nghia 
vu cua ben mua. 

Do dd, theo quy dinh tai Dieu 332 
BLDS nam 2015 trudng hop ben mua 
khdng hoan thanh nghia vu thanh toan 
cho ben ban theo thda thuan thi ben ban 
ed quyen ddi lai tai san. Neu khdng phai 
chu sd hiiu hay dupe chu sd hiiu uy quyen 
hoac la ngudi dang chiem hihx hpp phap 
thdng qua mdt giao dich, hay it ra cung 
dupe suy doan la chiem hiiu hpp phap... 
thi khdng mdt chii the nao cd quyin ddi 
lai tai san. Ban than thuat ngii "ddi lai" 
trong trudng hpp nay da thi hien "cai" 
ma ben ban dang cd, tai san dd vin dupe 
phap luat cdng nhan la ciia ngudi ban. 
Cho nen "ddi lai" chi la thu hdi cai minh 
cd quyin dang do ngudi khac chilm hiiu. 
Quyen ddi lai tai san la thi hien quyin 
nang cua chu sd huu, the hien quyin sd 
hiiu ciia ngudi ban vin dupe bao luu, 
dang luu giii lai chua chuyen giao cho 
ngudi khac, ma trong quan he nay dd la 
ngudi mua chua dupe chuyin giao quyin 
sd hihi. Nhu vay, khi hai ben thda thuan 
ben ban bao luu quyin sd hihi thi ben ban 
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chua phai thuc hien nghia vu chuyin 
quyen sd huu cho ben mua. 

Cd thi nhan thiy trong quan he bao 
dam nay, bao luu quyen sd hiiu la su xac 
lap mdi quan he gitia bdn "nhan bao dam" 
(b§n ban) vdi bdn "bao dam" (ben mua). 
Nghia vu duac bao dam chinh la nghia vu 
thanh toan cua ben mua (mdt phin hay 
toki bp gia tri tai san mua ban), day la 
nghia vu hien tai phat sinh tu thdi dilm 
tai san dupe chuyen giao Ixt ben ban sang 
ben mua. Tai san dupe bao dam chinh la 
ddi tupng cua hop ddng mua ban. 

So sanh vdi cac hinh thiic bao dam 
khac nhu cam ed, the chip, bao lanh, dat 
cpc, ky quy... thi tai san bao dam phai 
thupc quy6n sd hiiu ciia ben bao dam 
hoac It ra la dupe chii sd hihi trao quyin 
thuc hien viec bao dam, nhung trong 
quan he bao dam la bao luu quyen sd hihi 
thi ben cd nghia vu "ben bao dam" lai 
chua phai la chu sd hiiu tai san, ma 
quyen sd huu tai san van thupc ben ban. 
DSy la diem dac thu de phan biet bien 
phap bao dam nay vdi cac bien phap bao 
dam khac. 

Tdm lai, du tai san da dupe ban chuyen 
giao, ben mua da nhan tai san nhung khi 
da bao luu quyen sd hiiu thi theo quy dinh 
cua Bd luat, ben ban van cdn quyen sd 
huu ddi vdi tai san da ban (bao luu) cho 
den khi ben mua thuc bien xong nghia vu. 

3. Dilu Iden hinh thanh bao firu 
quyen sd huu vdi y nghia la bien phap 
bao dam trong mua b^n tai san 

Trong xa hdi viec mua ban tai san dien 
ra phd biln, hang ngay vdi nhieu loai chu 
thi tham gia. Cac ben thuc hien viec giao 
ket hop ddng mua ban tai san dudi hinh 

thiie (bang Idi ndi, bang hanh vi cu thi 
hoac dupe thi hien bing van ban). 

Giao dich dan sir thdng qua phuang 
tien dien tu dudi hinh thiic thdng diep du 
lieu theo quy dinh eua phap luat vl giao 
dich dien tu dupe coi la giao dich bang 
van ban (Dilu 119 BLDS nam 2015). 

Cd y kien cho rang, tai khoan 1 Dilu 
331 BLDS nam 2015 quy dinh: "Phap luat 
hudng den tinh can bang, hai hda lpi ieh 
cho ca ben ban va ben mua nen dat ra quy 
dinh ghi nhan viec bao luu quyen sd hiiu 
cho mpt ben neu cac ben cd thda thuan. 
Theo dd, khi ben mua chua thuc hien nghia 
vu thanh toan tien, ben ban se dupe bao luu 
quyen sd hiiu cua minh ddi vdi tai san mua 
ban. Viec phap luat quy dinh nhu tren la 
hoan toan phu hap. Tuy nhien, quy dinh 
"trong hop ddng mua ban, quyen sd huu tai 
san cd the dupe ben ban bao luu cho den 
khi nghia vu thanh toan dupe thue hien diy 
dii, la chua rd rang. Thuat ngii cd the chua 
thuc sir mang tinh chinh thiic cho viec ghi 
nhan bien phap bao luu quyen sd hiiu 
duong nhien dupe ap dung khi cd su vi 
pham nghia vu thanh toan cua ben mua. 
Mat khac, phap luat ciing chua the hien ro 
su thda thuan se la dieu kien de cac ben ap 
dung bien phap nay"̂ -

Chiing tdi cho rang y kien tren cd le 
chua hiiu thSu dao Dieu 331 BLDS nam 
2015 dan den cd sai lam nghiem trpng khi 
vilt "ben mua chua thuc hien nghia vu 
thanh toan tiln, ben ban se dupe bao luu 
quyin sd hihi". Tii dd mdi cho rang viec 

3. Bmh luan Idioa hoc Bo luat Dan sir ciia nude Cong 
lioa xa hoi chii nghia Viet Nam nam 2015, Nxb Tu phap, 
2016, tr.506. 
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dung tu "cd th i " la chua ro rang. 

c i n phai khing dinh khoan 1 Dilu 331 
BLDS nam 2015 chi dung tir "cd th i" la 
hoan toan chinh xac bdi can cii sau: 

Mot la, bao luu quyin sd hiiu dupe 
quy dinh tai tidu muc 5 Muc 3 Chuong 
XV phin thii ba BLDS nam 2015 khdng 
phai la bien phap bao dam theo luat dinh. 

Hai Id, bien phap bao dam bang hinh 
thiic bao luu quyen sd hiiu dupe xac lap 
khi hai ben cd thda thuan. 

Ba Id, thda thuan dd bat budc phai the 
hien dudi hinh thiic van ban thi bien phap 
bao dam bang hinh thiic bao luu quyen sd 
hiiu mdi duac xac lap, mdi cd hieu luc 
phap ly. 

Do dd, khdng phai tat ca mpi trudng 
hpp eii hinh thanh quan hd mua ban la 
xuat hien bien phap bao dara la bao luu 
quyen sd hiiu. Ciing khdng phai tat ca 
mpi trudng hop chua thuc hien day du 
nghia vu thanh toan hoac cd vi pham 
nghia vu thanh toan la xuat hien bien 
phap bao dam bang bao luu quyen sd 
hiiu. Cd ba trudng hpp dan den viec xac 
lap, thuc hien quan he mua ban nhung 
khdng hinh thanh quan he bao dam bing 
hinh thiie bao luu quyen sd hihi. Trudng 
hop thii nhat la quan he mua ban duac 
xac lap, thuc hien nhung ben mua thanh 
toan dli ngay khi nhan dii hang. Trudng 
hpp thii hai la du ben mua chua thuc 
hien h i t nghia vu trong quan he mua 
ban, ed vi pham nghia vu thanh toan 
nhung hai ben khdng cd thda thuan de 
xac lap quan he bao dam va viec mua 
ban nay khdng thuoc trudng hop cd thda 
thuan b ing van ban ve viec tra cham, tra 
din. Trudng hpp thii ba la tuy cae ben cd 

thda thu^n hinh thiic bao dam la bao luu 

quyin sd hihi nhung khdng th i hi?ii 

bang van ban thi ciing khdng t i n tai bi?n 

phap bao dam nay. 

Vdi cac can cii tren, viec BLDS nam 

2015 Sli dung tii "cd th i " la hoan toan 

chinh xac. 

Du chiing tdi chia se phin nao v l y 

kiln "phap luat ciing chua th i hien ro su 

thda thuan se la dieu kien de cac ben ap 

dung bien phap nay", nhung xuat phat tir 

yeu ciu cd dpng ciia luat, thi ve ky thuat, 

nha lap phap ed the cd nhung lua chpn 

khac nhau, ma khoan 2 Dieu 331 la vi du. 

Vdi quy dinh cua khoan 2 Dieu 331: "Bao 

luu quyen sd hum phai duac lap thanh van 

ban rieng hoac dupe ghi trong hop ddng 

mua ban" da chiia dung ndi dung vira 

dupe phan tich, dd la hai ben phai cd thda 

thuan va hinh thiic the hien eiia thda 

thuan dd la phai bang van ban. 

Vi vay, chi nhiing giao dich mua ban 

tai san nao hai ben ed thda thuan bao luu 

quyen sd hiiu va viec "bao luu quyin sd 

hihi phai dupe lap thanh van ban rieng 

hoac dupe ghi trong hpp ddng mua ban" 

(khoan 2 Dilu 331) thi khi do ngudi ban 

mdi dupe bao luu quyin sd hihi, mdi trd 

thanh mdt bien phap bao dam, tni trudng 

hop trong hpp ddng mua ban bang hinh 

thiic van ban trong do cd thda thuan tra 

cham, tra dan. Day la mdt quy dinh cd 

tinh bat budc ve hinh thiic cua giao dich 

bao dam bao luu quyin sd hiiu. Vi vay, 

neu cac ben cd thda thuan bao luu quyin 

sd huu nhung chi thi hien dudi hinh thiic 
Idi ndi thi thda thuan bao luu quyen sd 
huu dd khdng cd hieu luc. Song, thda 

thuan bao luu quyin sd hihi dudi hinh 

"13(thang 7/2019) r^ 



thuc van ban cd bat bupe ca hai ben cimg 
ky hay khdng, co phai cong chung, chung 
thiie khdng? Thdng thudng thi thda thuan 
nay nen thi hien ngay trong hop ddng 
mua ban ed hai ben cung ky la lira chpn 
tdt nhit cho ca hai ben, nham tranh tranh 
chip, giai thich khac nhau. Nhung ciing 
cd thi bing mdt van ban rieng dupe hai 
ben thda thuan trudc hoac sau khi ky hpp 
ding mua ban trong dd thi hien mach lac, 
rd rang ve ndi dung bao luu quyin sd him 
va ca hai ben ciing ky, tranh diln dat 
nude ddi de din den tranh chip sau nay. 
Trong eac quy dinh tai tilu muc 5 khdng 
cd dilu khoan nao quy dinh van ban thda 
thuan phai cdng chiing, chiing thue va 
cung khdng cd quy dinh nao theo hudng 
vien dan ap dung quy dinh trong luat 
khac; do dd, cd thi khlng dinh thda thuan 
bao luu quyen sd hihi khdng bat budc 
phai cdng chiing, chiing thue. 

Tuy nhien, thuc tien bao gid ciing sinh 
ddng vdi nhiing bilu hien phong phii, nen 
hinh thiic bao dam la bao luu quyin sd 
hihi cd the dupe the hien trong dilu kien 
giao dich chung, bidn ban giao nhan hang 
hda, tham chi trong hda don ban hang ma 
ben ban giao cho ben mua cd the hien ndi 
dung bao luu quyen sd hihi ciia ben ban. 
Trong trudng hop the hien trong hda dcm 
ban hang va chi cd ben ban ky, thi thda 
thuan nay cd hieu luc hay khdng? Theo 
chiing tdi neu trong hda don da ghi rd 
rang, minh bach ben mua da nhan hang 
va nhSn hda don nhung khdng cd phan 
ddi thi cung cd thi cdng nhan tinh hop 
phap ciia giao dich bao dam do. 

Tuy nhien, vin dl cin lam ro la hinh 
thiic va thdi dilm phan ddi nhu thi nao se 

dupe cdng nhan? Thilt nghi, viec phan 
ddi phai thuc hien dudi hinh thiic van ban 
ngay sau khi nhan dupe hda don ban hang 
ma trong dd cd ghi ndi dung bao luu 
quyen sd huu. Ndi dung phan ddi cd thi 
ghi ngay trong hda don ban hang cd xac 
nhan ciia ben ban, thi hien ben ban da 
biet viec phan dli ciia ben mua, hoac 
bang mdt van ban rieng. Do dd, nlu ben 
mua nhan hang, hda dan mot thdi gian 
dai sau mdi phan dli, tham chi da sii 
dung hang hda sau dd mdi phan ddi thi 
khdng chip nhan viec phdn ddi dd. 

Khi xem xet cdng nhan hay khdng 
cdng nhan bao luu quyen sd huu thi hien 
trong cac van ban ndi tren ddi hdi phai 
xem xet rit than trpng, ddi chilu vdi cac 
quy dinh lien quan, thu thap du tai lieu, 
chiing cii cd du can cii xac dinh y thiic 
chu quan eiia ben mua khi kit luan. 

Ve van de hinh thiic cua van ban thda 
thuan cung cd nhieu each bilu va ap dung 
khac nhau, dae biet la neu ndi dung bao luu 
quyen sd hiiu dii dupe the hien bang van 
ban nhung chi mdt ben ky hoac bao luu 
quyen sd hihi dupe the hien trong dilu 
kien giao dich chung cd gia tri rang buoc 
ben mua hay khdng? Neu theo quy dinh tai 
Dilu 406 BLDS nam 2015 thi khi ben ban 
dua npi dung bao luu quyen sd hiiu trong 
van ban ve dieu kien giao dich ehung, thi 
npi dung nay hoan toan cd gia tri phap ly, 
se rang budc ben mua, trii khi ben mua 
chiing minh rang ben ban khdng cdng khai 
van ban nay hoac cdng khai nhung khdng 
thuc hien diing quy djnh ciia phap luat ve 
cdng khai. Do dd, cac ndi dung neu tren rat 
cin CO quan cd tham quyen hudng din 
nhim tao nhan thiic thdng nhat. 

So13(thaig7/2i«'.' 
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4. Quy in va nghia vu cua ben mua 

Dilu 333 BLDS nam 2015 quy dinh 
ben mua dupe: " 1 . Su dung tai san va 
hudng hoa lpi, lai tiie tii tai san trong thdi 
han bao luu quyen sd huu cd hieu luc. 

2. Chiu nii ro v l tai san trong thdi ban 
bao luu quyin sd hihi, trir trudng hpp cd 
thoa thuan khac". 

Theo dd, trong thdi ban bao liru quyin 
sd hihi ngudi mua van cd quyen sii dung 
tai san va dupe hudng hoa lpi, lpi tiic tit 
tai san mua. Viec chua cd quyin sd hiiu 
khdng can trd ngudi mua khai thac cdng 
dung cua tai san, hudng lpi tir khai thac 
tai san. Vi du sau khi mua ben mua eho 
thue tai san trong thdi han 6 thang thu 
dupe 100.000.000 dong thi dil sau nay 
bdn mua khdng thanh toan dupe so tien 
cdn np, ben ban da lay lai tai san thi ben 
mua vin dupe hudng so tien 100.000.000 
ddng nay. Quyen sii dung tai san, hudng 
hoa loi, loi tiic ttr tai san la mdt quyen 
quan trpng, vi quyen do ma ngudi mua 
giao ket hpp ddng mua ban tai san, dd 
ciing la muc dich cua ngudi mua hudng 
tdi trong quan he mua ban tai san. Do do, 
du quyen sd hihi chua chuyen giao eho 
ngudi mua, nhung ngudi ban phai tdn 
trpng cac quyen cua ngudi mua, khdng 
duoc gay khd de khi ngudi mua su dung 
tai san theo yeu cau ciia minh. 

Ben canh quyen hudng dung tai san, 
ngudi mua phai chiu mpi nii ro ve tai san 
trong thdi ban bao luu quyen sd huu. Rui 
ro dupe hieu la do nhung yeu td khach 
quan gay ra. Vi vay, trudng hpp xuat hien 
cac su kien phap ly du trong hay ngoai y 
mudn cua ngudi mua, vi du hda hoan, bao, 
lu... lam cho tai san bi mit mat, hu hdng... 

thi ngudi mua phai tu chiu thiet hai dd. 

Day ciing la mot di lm dac thu trong quan 

he mua ban cd bao luu quyin sd hihi. Sd di 

gpi la dac thu hay dac biet, bdi le, thdng 

thudng tai san thupc sd hiiu cua ai thi 

ngudi do chiu nii ro, cdn quy dinh tai 

khoan 2 Dilu 333 neu tren khang dinh ben 

mua chiu rui ro. Nhung day khong phai la 

mdt quy dinh ciing khdng the thay ddi, luat 

vin danh cho cac ben quyin tu quyet. Khi 

cac ben cd thda thuan khac, cd nghia la cac 

ben cd thi thda thuan ben ban la ben chiu 

rui ro trong thdi gian bao luu quyen sd 

hiiu, thi khi dd nii ro se chuyen cho ben 

ban n lu su kien do dien ra. 

Tu phan tich tren, chiing ta co the nhan 

thiy bao luu quyen sd hiiu trong loai hop 

ddng mua ban tra cham, tra dan la hinh 

thiic bao dam theo luat dinh cho rapt loai 

quan he mua ban la tra cham, tra dSn. Du 

giiia ben raua, ben ban trong quan he raua 

ban tra eham, tra dan khdng cd thda thuan 

trong hpp ddng mua ban ve viec bao luu 

quyen sd hihi thi ben ban van dupe bao 

luu quyen sd hiiu. 

Bao luu quyen sd hihi vdi y nghia la 

bien phap bao dam trong quan be mua ban 

tai san ndi chung, ngudi ban muon bao luu 

quyen sd hihi tai san da ban, thi giiia ngudi 

raua va ngudi ban phai cd thda thuan, khi 

dd ngudi ban mdi cd quyen bao luu quyin 

sd hiiu. Neu hai ben khdng thda thuan v l 

viec bao luu quyen sd hiiu thi ngudi ban se 

khdng dupe bao luu quyen sd hihi. Ddng 

thdi, de thda thuan bao luu quyen sd hiiu cd 

gia tri phap ly, thi hai ben phai lap thanh 

van ban rieng hoac dupe ghi ngay trong 

hpp ddng mua ban. Trong trudng hpp nay 

neu tai san khdng thupc trudng hpp luat 
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quy dinh phai cdng chiing, chiing thue 
hoac phai dang ky quyin sd hihi thi thdi 
dilm cd hieu luc cua viee bao luu quyen sd 
hiiu ciing nhu hieu luc ciia hgp ddng mua 
ban tai san se xuat hien ciing mpt thdi diem, 
nlu cac ben khdng co thda thuan khac. 
Ngupe lai, neu hop ddng mua ban thupc 
tmdng hop luat quy dinh phai cdng chiing, 
chiing thuc, hoac dang ky tbi thdi diem cd 
hieu luc cua hpp ddng mua ban va thdi 
diem ed hieu lue ciia thda thuan bao luu 
quyin sd huu se khac nhau, khdng ciing 
thdi dilm. I>ii khac nhau ve thdi diem cd 
hi?u luc nhimg ve hau qua phap ly se 
khdng khac nhau khi hop dong mua ban vd 
hieu vl ndi dung hoac hinh thiic. Dieu do 
cung cd nghia la ndi dung vira de cap chi cd 
y nghia ly luan, hpc thuat chii khdng cd y 
nghia trong thuc tien giai quydt tranh chap. 

5. QuySn va nghia vu cua b&n ban 
Bao luu quyen sd hiiu vdi y nghia la 

bien phap bao dam cho nghia vu thanh 
toan ciia ben mua, nen khi "ben mua 
khdng hoan thanh nghia vu thanh toan 
cho ben ban theo thda thuan thi ben ban 
cd quyen ddi lai tai san" theo quy dinh tai 
Dilu 332 BLDS nam 2015. 

Khi ben ban iiy lai duac tai san da 
ban, tiic la da thu hdi dupe tai san ma 
minh dang bao luu quyen sd hiiu, ben ban 
phai hoan tra cho ben mua sd tien ben 
mua da thanh toan sau khi trir gia tri hao 
mdn tai san do su dung. Nhu vay, ben ban 
khdng phai tra lai cho ben mua toan bd sd 
tiln ben ban da tra. Nhung viec tni phin 
gia tri hao radn bao nhieu se do hai ben 
thda thuan, trong trudng hpp khdng thdng 
nhat dupe hoac khdng the thda thuan 
dupe vdi nhau thi cd thi yeu eau ca quan 

thara dinh gia, dinh gia xac dinh phin gia 
tri hao mdn. Trong trudng hpp cac ben cd 
tranh chap khdi kien ra Tda an thi Tda an 
se quylt dinh, ben thua kien ngoai viee 
ehiu an phi, cdn phai chiu chi phi thim 
dinh phan gia tri hao mdn ciia tai san 
trong thdi gian bdn mua sii dung. 

Trudng hop ben mua lam mit, hu hdng 
dan den tai san dd khdng cdn hoac khdng 
cdn gia tri nhu nd vdn cd, ben ban khdng 
cdn eo hdi ddi lai tai san ma minh da giao 
cho ben mua. Tuy mat quyen ddi lai nhung 
BLDS nam 2015 ciing da du heu nham bao 
dam quyen lpi ciia ben ban. Trong trudng 
hpp nay, ben ban cd quyen yeu cau ben 
mua bdi thudng thiet hai. Phuang phap xac 
dinh miic boi thudng la; Neu tai san bi mat 
thi gia tri phai bdi thudng chinh la gia tri 
hang da ban sau khi tni phan da thanh toan 
cua ben mua; neu hi hu hdng nhung khdng 
nghiem trpng, van cd the khai thac, sii 
dung binh thudng thi thiet hai chinh Id 
phin chenh lech giiia gia tri khi mua ban 
vdi phan gia tri bi mat do hu hdng; neu hu 
hdng din miic nghiem trpng khdng cdn 
phat huy cdng dung nhu nd vdn cd hoac 
khdng cdn gia tri thi phai bdi thudng toan 
bd gia tri ciia tai san, sau khi trir phan da 
thanh toan trudc dd. 

6. Hieu lure ddi Idiang vdi ngudi thu ba 
Sau khi mua tai san, tai san se thude 

quyin quan ly, chiem hihi cua ngudi raua, 
du quydn sd hiiu van thupc ngudi ban 
nhung ngudi ban khdng the kiem soat 
dupe qua trinh "van ddng" cua tai san. 
Trong nIn kinh tl thi trudng thi tai san 
vdi tu each la hang hda se khdng dirng 
lai, du raudn hay khdng nd vin hi tac 
ddng bdi chinh quy luat cua thi trudng. 

So13(thang7/20'-> 
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4. Quyin va nghia vu cua ben mua 
Dilu 333 BLDS nam 2015 quy dinh 

ben mua dupe: "1 . Sii dung tai san va 
hudng hoa lpi, lpi tiic tu tai san trong thdi 
ban bao luu quyen sd huu ed hieu luc. 

2. Chiu riii ro ve tai san trong thdi han 
bao luu quyen sd hiiu, trir trudng hpp cd 
thoa thuan khac". 

Theo do, trong thdi ban bao luu quyin 
sd huu ngudi mua van cd quyen su dung 
tai san va dupe hudng hoa Ipi, lpi tuc tit 
tai san raua. Viee chua cd quyen sd hiiu 
khdng can trd ngudi mua khai thac cdng 
dung cua tai san, budng loi tii khai thac 
tai san. Vi du sau khi mua ben raua cho 
thue tai san trong thdi ban 6 thang thu 
dupe 100.000.000 ddng thi du sau nay 
ben mua khdng thanh toan dupe sd tien 
cdn no, ben ban da lay lai tai san thi ben 
mua van dupe hudng sd ti8n 100.000.000 
ddng nay. Quyen su dung tai san, hudng 
hoa Ipi, lai tuc tii tai san la mpt quyen 
quan trpng, vi quyen dd ma ngudi mua 
giao ket hop ddng mua ban tai san, do 
cung la muc dich cua ngudi mua hudng 
tdi trong quan he mua ban tai san. Do dd, 
dii quyen sd hiiu chua chuyen giao cho 
ngudi mua, nhung ngudi ban phai tdn 
trpng cac quyen ciia ngudi mua, khdng 
dupe gay khd de khi ngudi mua sii dung 
tai san theo yeu cau ciia minh. 

Ben canh quyen hudng dung tai san, 
ngudi mua phai chiu mpi nii ro ve tai san 
trong thdi ban bao luu quyen sd hiiu. Rui 
ro dupe hieu la do nhihig yeu tl khach 
quan gay ra. Vi vay, trudng hpp xuat hien 
cae su kien phap ly dii trong hay ngoai y 
mudn cua ngudi mua, vi du hda hoan, bao, 
lii... lam cho tai san bi mit mat, hu hdng... 

thi ngudi mua phai tu chiu thî t • 
Day cung la mdt dilm daĉ thu ff^S^^ ^. 
he mua ban cd bao luu quyen sd -̂ .̂̂ ^ 
gpi la dac thii hay dac ^^^\^^ ^ ĵ thi 
diudng tai san tbudc sd h&i ^ .^ ^. 
ngudi dd chiu riiiro, cdnjuy.^1^,^ 
khoan 2 Dieu 333 neu tren khang - . 

mua chiu nii ro.Nhmigdyî ^^^^^^^^^ 
mdt quy dinh Cling khong the tnay 
vlnda^cboeacbenquyannrquyet^Kh^ 
cacbencdthdathuankhac,congbalaoac 
ben cd thi thda thuan benbnla ben ehu 
nii ro trong thm gian bao 1^^ quyen ^ 
huu, thi khi dd rui rose chuyen eho ben 

ban neu su kien do dien ra. 
Tu phan tich tren, chingta CO the nhan 

thiy bao luu quySn so hiiu trong loa, hop 
d6ng mua ban tra cham, tra dan la hmh 
thuc bao dam theo luat dinh cho mpt loai 
quan he mua ban la tra cham, tra dan. Du 
giiia ben mua, ben ban trong quan he mua 
ban tra cham, tra d4n khong c6 thoa thuan 
trong hop d6ng mua ban vS viec bao luu 
quySn so hOu thi ben ban win dugc bao 
luu quyen so hiru. 

Bao luu quySn so huu vdi y nghia la 
bien phap bao dam trong quan he mua ban 
tai san noi chung, nguoi ban muon bao luu 
quy8n so hiiu tai san da ban, thi giiia nguoi 
mua va nguoi ban phai c6 thoa thuan, khi 
do nguoi ban moi co quySn bao luu quySn 
so hihi. NSu hai ben khong thoa thuan vi 
viec bao lim quySn so hiiu thi nguoi ban se 
khong dugc bao liru quyen so hiiu. e6ng 
thai, d6 thoa thuan bao luu quyen so hihi co 
gia tri phap ly, thi hai ben phai lap thanh 
van ban riSng hoac dugc ghi ngay t̂ ong 
hgp d6ng mua ban. Trong huong hop njj, 
n^u tai san khong thuoc huong hop lujl 

So 13(tliaiig 7/2019) 

> - • ! * * * N 



• nnv awi 

quy dinh phai cdng chiing, chiing thuc 
hoac phai dang ky quyen sd hihi thi thdi 
diem cd hieu luc eua viec bao luu quyen sd 
hihi cung nhu bieu luc ciia hpp ddng mua 
ban tai san se xuat hien ciing mdt thcd dilm, 
nlu cac ben khdng cd thda thuan khac. 
Ngupc lai, neu hpp ddng mua ban thupc 
trudng hpp luat quy dinh phai cdng chiing, 
chiing thue, hoae dang ky tbi thdi dilm cd 
hieu luc cua hpp ddng mua ban va thdi 
dilm cd hieu luc cua thda thuan bao luu 
quyen sd hiiu se khac nhau, khdng cung 
thdi diem. Du khac nhau ve thdi dilm ed 
hieu lue nhimg ve hau qua phap ly se 
khdng khac nhau khi hpp ddng mua ban vd 
hieu ve npi dung hoac hinh thiic. Dieu dd 
ciing cd nghia la npi dung vita de cap chi cd 
y nghia ly luan, hpc thuat chii khdng cd y 
nghia trong thuc tien giai quyet tranh chap. 

5. Quyen va nghia vu cua ben ban 
Bao luu quyen sd hihi vdi y nghia la 

bien phap bao dam cho nghia vu thanh 
toan cua ben mua, nen khi "ben mua 
khdng hoan thanh nghia vu thanh toan 
cho ben ban theo thda thuan thi ben ban 
ed quyen ddi lai tai san" theo quy dinh tai 
Dilu 332 BLDS nam 2015. 

Khi ben ban lay lai dupe tai san da 
ban, tiie la da thu hdi dupe tai san ma 
minh dang bao luu quyen sd hiiu, ben ban 
phai hoan tra eho ben mua sd tien ben 
mua da thanh toan sau khi trir gia tri hao 
mdn tai san do sii dung. Nhu vay, ben ban 
khdng phai tra lai eho ben mua toan bd sd 
tien ben ban da tra. Nhung viee trir phan 
gia tri hao mdn bao nhieu se do hai ben 
thda thuan, trong trudng hop khdng thdng 
nhit dupe hoac khdng thi thda thuan 
dupe vdi nhau thi cd the yeu cau ca quan 

tham dinh gia, dinh gia xac dinh phin gia 
tri hao mdn. Trong trudng hpp cae ben cd 
tranh chip khdi kien ra Tda an thi Tda an 
se quyet dinh, ben thua kien ngoai viec 
chiu an phi, cdn phai chiu chi phi thira 
dinh phan gia tri hao radn eua tai san 
trong thdi gian ben mua sii dung. 

Trudng hpp ben mua lam mat, hu hdng 
dan den tai san do khdng cdn hoac khdng 
cdn gia tri nhu nd vdn cd, ben ban khdng 
cdn CO hpi ddi lai tai san raa rainh da giao 
cho ben mua. Tuy mat quyen ddi lai nhung 
BLDS nam 2015 eung da du lieu nhim bao 
dam quyen lpi ciia ben ban. Trong trudng 
hpp nay, ben ban cd quyen yeu eau ben 
mua bdi thudng thiet hai. Phuong phap xac 
dinh miic bdi thudng la: Neu tai san bi mit 
thi gia tri phai bdi thudng chinh la gia tri 
hang da ban sau khi tni phan da thanh toan 
ciia ben mua; neu bi hu hdng nhung khdng 
nghiem trpng, van cd the khai thac, sir 
dung binh thudng thi thiet hai chinh la 
phan chenh lech giiia gia tri khi mua ban 
vdi phan gia tri bi mat do hu hdng; neu hu 
hdng den miic nghiem trpng khdng cdn 
phat huy cdng dung nhu nd vdn cd hoac 
khdng cdn gia tri thi phai bdi thudng toan 
bd gia tri ciia tai san, sau khi trir phan da 
thanh toan trudc dd. 

6. Hieu luc ddi Idiang vdi nguoi thu ba 
Sau khi raua tai san, tai san se thupc 

quyen quan ly, chiem hiiu cua ngudi mua, 
du quyen sd hiiu van tbudc ngudi ban 
nhung ngudi ban khdng the kiem soat 
dupe qua trinh "van ddng" cua tai san. 
Trong nIn kinh te thi trudng thi tai san 
vdi tu each la hang hda se khdng dimg 
lai, dli muln hay khdng nd vin hi tac 
ddng bdi chinh quy luat cua thi trudng. 

So13(thang7/2''i 
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Hang hda se khdng ngung trung chuyen, 
vdng quay cua hang hda khdng ngung 
dien ra. Dieu dd cd nghia la ngudi mua ed 
the se chuyen cho ngudi khac (ngudi thii 
ba) khai thac tai san thdng qua hop ddng 
mua ban, cho thue... khi xuat hien nhiing 
lpi ich raa hp quan tam, hoac chi dan gian 
la tai san dupe dua di sua chiia va dang bi 
cam giii do chua thue hien xong nghia vu 
vdi ca sd da thuc hien viee sda chua. 

Cd mdt van de can lara rd theo quy 
dinh cua BLDS nam 2015 thi khi hai ben 
thda thuan bao luu quyen sd huu va thda 
thuan dd dupe lap thanh van ban thi giao 
dich bao dam bang binh thiic bao luu 
quydn sd huu da dupe xac lap. Neu ddi 
tuong cua hpp ddng raua ban la ddng san 
khdng phai dang ky quyen sd hiiu thi dii 
hpp ddng raua ban da hoan tat ve raat 
hinh thu'c nhung ngudi raua van chua cd 
quyen sd hihi tai san. Neu ddi tupng eua 
hop ddng raua ban la bat ddng san, ddng 
san phai dang ky quyen sd hihi, thi giua 
ngudi raua va ngudi ban cd bat budc phai 
hoan tat thu tuc raua ban khdng, cd phai 
sang ten trudc ba cho ben raua khdng thi 
BLDS nara 2015 lai chua quy dinh. 

Vdi quy dinh cua BLDS nam 2015 se 
xuit hien hai trudng hpp: 

Mot Id, khi da thda thuan ngudi ban 
dupe bao luu quyin sd hiiu nen ngudi ban 
khdng cd nghia vu phdi hpp ngudi mua 
hoan tit thu tuc mua ban. N I U hai ben 
khdng cd thda thuan khac thi co quan cd 
thira quyin v l sang ten trudc ba cd quyen 
td choi sang ten cho ngudi raua neu ngudi 
mua cd yeu ciu. Viec tu chdi nay khdng bi 
coi la trai phap luat, khdng la ddi tupng 
eiia vu kien hanh chinh khi tir chdi lam thu 

tuc sang ten eho ngudi mua. Hay dien d?t 
chmh xac khi hanh vi hanh chinh (tit chdi 
lam thii tuc sang ten eho ngudi mua) bi 
ngudi mua khdi kien vu an hanh chinh thi 
Tda hanh chinh khdng chip nhan yeu cau 
ciia ngudi khdi kien. 

Hai Id, trudng hop tuy cd thda thuan 
bao luu quyin sd hiiu, da dupe the hien 
bing van ban, nhung hai ben cdn thda 
thuan v l viec sang ten cho ngudi mua thi 
thda thuan nay cd hpp phap hay khdng, 
cd bi coi la ben ban da tu chdi bao luu 
quyin sd hihi khdng, vi xet ve hinh thiic 
thiy cd su xung dot giiia hai thda thuan? 
Theo y ki ln eiia chiing tdi, cac ben cd 
quyin thda thuan ve nhiing van de phap 
luat khdng cim, cho din thdi dilm nay 
chua cd quy dinh cam nao ciia luat va 
ciing khdng nen quy dinh cam ve van de 
nay. Cdn xet dudi gdc dp hinh thiic, thda 
thuan tren cd xung dot giiia viec ben ban 
dang luu giii quyen sd huu, nhung ddng 
thdi khi da sang ten cho ngudi mua thi v l 
hinh thiic ngudi mua ciing la chii sd hihi 
tai san. Nhu vay, cd cam nhan mdt tai san 
cd hai ngudi la chu sd hiiu, nhung lai 
khdng phai la ddng sd hihi. Theo chiing 
tdi, dd chi la xung dot ve hinh thiie, tu nd 
khong vd hieu hda nhau, khdng lam thay 
ddi ban chat ciia su vat, hien tupng. 

Tuy nhien, cin phai lam ro khi cdng 
nhan thda thuan tren la hpp phap thi nd 
cd mau thuin vdi quy dinh tai Dilu 133 
BLDS nam 2015 ve viec bao ve quyin 
lpi cua ngudi thii ba ngay tinh khi giao 
dich dan sir vd hieu hay khdng? Qua 
nghien cuu npi dung cac quy dinh chiing 
tdi cho r ing khdng cd sir mau thuin, bdi 
le Ipi ich chinh dang cua cac ben diu 
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dupe bao vd khi cac ben tuan thu eac quy 
dinh ciia luat va ca quan dang ky giao 
dich bao dam thuc hien tdt viec cdng 
khai thdng tin. 

Mpt khi bao luu quyen sd hihi dupe ap 
dung trong thuc te, ed the xuat hien trudng 
hpp viee bao luu quyen sd hiiu giiia ngudi 
ban vdi ngudi mua khdng cd ai biet ngoai 
ngudi mua va ngudi ban, nhat la ddi vdi 
dpng san hoac la bat dpng san trong trudng 
hpp cac ben cd thda thuan cho ngudi mua 
sang ten. Neu ngudi raua dera tai san ban, 
ddi... cho ngudi khac (ngudi thii ba), trong 
trudng hpp n^y khi nao ngudi thii ba duac 
bao ve, khi nao ngudi ngudi ban dau tien 
dang bao luu quyen sd hiiu dupe phap luEit 
bao ve? 

Chiing tdi cho rang, neu giiia ngudi 
mua va ngudi ban cd thda thuan bao luu 
quyen sd hihi, thda thuan dd dupe lap 
thanh van ban thi quan he bao dam da dupe 
xac lap, cd hieu luc phap luat, nhung quan 
he bao dam nay chua dupe dang ky giao 
dich bao dam ma ngudi mua chuyen giao 
tai san cho ngudi thii ba thdng qua hpp 
ddng mua ban cd hieu luc phap luat, ngudi 
mua (ngudi thii ba) la ngudi ngay tinh thi 
ngudi thii ba se dupe bao ve. Hpp ddng 
raua ban dd se dupe cdng nhan. Ngudi ban 
raat quyen theo duoi tai san, khdng cd 
quyen kien ddi tai san tii ngudi thii ba ma 
chi cdn quyen khdi kien ngudi mua yen 
cau bdi thudng thiet hai, do la phan gia tri 
cua tai san chua duac thanh toan va cd the 
ca phan lai do cham tra. 

Tuy nhien, theo quy dinh tai khoan 3 
Dilu 331 BLDS nam 2015 thi: "Bao luu 
quyen sd hihi phat sinh hieu luc ddi khang 
vdi ngudi thii ba ke tu thdi diem dang ky". 

Va tai khoan 2 Dieu 297 BLDS nara 2015 
quy dinh: "Khi bien phap bao dam phat 
sinh hieu luc ddi khang vdi ngudi thii ba 
thi ben nhan bao dam dupe quyen truy ddi 
tai san bao dam...". Nhu vay, trong trudng 
hpp giao dich bao dam da dupe dang kf 
(tiic thda thuan bao luu quyen sd hiiu da 
dupe dang ky) thi ngudi ban dang bao luu 
quyin sd huu se duoc bao ve. Ngudi ban 
cd quyin ddi lai tai san tCr ngudi thii ba. 

Do dd, de han che nii ro, chii dpng bao 
ve quyen lpi cua minh (ngudi ban tai 
san), thi ngudi ban neu da cd thda thuan 
bao luu quyen sd hiiu phai tien hanh dang 
ky giao dich bao dam. Vi?c bao luu quyen 
sd hiiu chi phat sinh hieu luc ddi khang 
vdi ngudi thii ba khi da dang ky bien 
phap bao dam. Thdi diem phat sinh hieu 
lue doi khang vdi ngudi thir ba la thdi 
diem giao dich bao dam dupe dang ky''. 

Khi ngudi mua da tham gia trong quan 
he bao dara la bao luu quyen sd hihi trong 
quan he mua ban trudc do ma chuyen 
giao tai san da mua cho ngudi thii ba thi 
phai thdng bao cho ngudi nhan chuydn 
giao biet ve tinh trang phap ly cua tai san. 
Neu tai san nay dupe dem di cam cd, the 
chap... thi ben cam ed, the chap phai cung 
cap thdng tin ve thuc trang tai san cho 
ben nhan cam co, the chip bilt. Ddng 
thdi ben nhan cam cd, the chip cin phai 
biet mdt khi bao luu quyen sd hihi da 
duoc dang ky giao dich bao dam thi 
quyen ciia ben bao luu quyen sd hiiu se 
dupe uu tien hem so vdi ben cam cd, the 

4. Xem them Dieu 7 Nghi dinh so 8020A^HN-
BTP Qgay 10/12/2013 cua Chinh phu vS dang ky giao 
dich bao dam. 

Tap chi 
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chap. Trii hudng hpp cac bien phap bao 
dam deu dang ky giao dich bao dam thi thuc 
hien quyen yeu tien thanh toan theo quy 
dinh tai dilm a khoan 1 Dilu 308 BLDS 
nam 2015 la: "a) Trudng hpp cac bien phap 
bao dam deu phat sinh hieu lire ddi khang 
vdi ngudi thii ba thi thii tu thanh toan dupe 
xac dinh theo thii tu xac lap hieu luc ddi 
khang". Do do, ben cam cd, the chap mudn 
an toan thi phai chu ddng tun hieu de biet 
dupe tinh trang phap ly cua loai tai san bao 
dam nay (hdi co quan dang ky giao dich bao 
dam). Neu ben cam ed the, the chap khdng 
thdng bao, tiiy theo thdng tin nhan dupe ben 
nhan cam cd, the chap... cd quyen hiiy hpp 
ddng cam co, the chap. 

Tuy nhien, de ban che riii ro eho ngudi 
thii ba, dudi gdc dp quan ly nha nude, van 
de mau chdt la phai thuc hien cdng khai tat 
ca cae trudng hpp da dang ky bien phap 
bao dam bing nhieu hinh thiic (cdng khai 
tren mang, eo quan dang ky giao dich bao 
dam ludn san sang hd trp ea nhan, td chiic 
khi cd yeu eau; ca quan cap giay chiing 
nhan ghi trong giay chiing nhan ve quyen 
bao luu quyen sd hiiu cua ben ban, chi khi 
ben raua chiing rainh da thuc hien xong 
nghia vu va yeu cau bd phan ghi chii dd thi 
CO quan cap giay chiing nhan... mdi xda 
phan ghi chii do). 

Tu eac phan tich tren, theo chung tdi, 
khi giai thich quy dinh ciia phap luat cung 
nhu thuc tiln xet xu khdng nen di theo 
hudng coi trudng hop cd thda thuan ciia 
ben ban cho ben raua dupe diing ten trong 
giiy chiing nhan sd hiiu tai san la su tir bd 
bao luu quyin sd hihi cua ben ban. Mac du 
chiing tdi ciing nhan thay khi cho phep cac 
ben thda thuan nhu vay thi ben ban se gap 

nii ro nhilu ban, ngudi thii ba ciing ciing co 
nguy CO gap nii ro, viec giai quyet khi co 
tranh chip se pbiic tap hon, nhung khdng vi 
thi ma luat hay co quan xet xu di theo 
hudng duy y chi, lua chpn phuong an thuan 
lpi cho minh, sii dung bien phap cam doan. 

Va dl giam thilu nii ro thi ca quan dang 
ky giao dich bao dara, dang ky tai san phai 
thuc hien tdt viec cdng khai thdng tiii va cd 
ca chl quy trach nhiem khdng chi ve harih 
chinh, td chiic ma ca hach nhiem bdi 
thudng thiet hai dli vdi td chirc, ca nhan 
khdng thuc hien nghiem tiic viec cdng khai. 

7. Cac truong hop chim dirt bao luu 
quyen sd huu 

Mot Id, nghia vu thanh toan cho ben ban 
dupe thuc hien xong. Tiic la khi ben raua 
da true tiep hoae thdng qua ngudi khac 
thanh toan diy du nghia vu vdi ben ban, thi 
tli thdi dilra dd quyen sd hihi tai san hoan 
toan thupc ve ben mua, ddng thdi ciing 
chim dut viec bao luu quyen sd hiiu eua 
ben ban. 

Hai Id, ben ban nhan lai tai san bao luu 
quyen sd hiiu. Trong trudng hpp ben mua vi 
pham nghia vu, khdng thanh toan sd tiln 
chua tra nhu thda thuan, ben ban da lay lai 
tai san thi quyen bao luu quyin sd hthi cung 
cham diit tii thdi diem ben ban nhan lai tai 
san da ban. 

Ba Id, theo tiida thuan cda cac ben. Trong 
quan he dan su, quyin tu do, tu nguyen thda 
thuan la mdt quyin rit quan ttpng, xuyen 
sudt trong giao luu dan su. Y chi ciia cac 
ben khdng vi pham dilu cira cua luat, dao 
diic xa hdi diu dupe tdn trpng. Do do, thda 
thuan cua cae ben vl viec chim dut bao luu 
quyen sd hiiu la rapt can cii phap luat di din 
ket thiic quyin bao luu.O 
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