
THVC TIEN - KINH NCHIEM 

AP DUNG PHAP LUAT TRONG VIEC 
GIAI QUYET NHUNG VU AN MA TUY CO TU 

HAI CHAT MA TUY TRO LEN THEO QUY OmH 
CUA BO LUAT HiNHSU NAM 2015 

QUACH QUYNH DUNG* 

Tom tat: BM vilt tde gia ph^n tich vifc p̂ dung phap lu§t nhu 
th^ nao cho phii hg^ khi giai quyet cac vii an ma tiiy cd tii- 02 
ch4t ma tuy trd l€n, nhung trong dd cd 01 chdt khong du muc 
khoi Iu<^g t6i thieu diroc quy dinh trong Bd lu^t Hinh sur nam 
2015, sua doi, bo sung nam 2017. 

Tit khoa: Tinh tong khoi luong; chdt ma tuy; the tich; khoi luong toi thieu. 
Ngdy nhdn bdi: 22/5/2019; ngdy bien tap xong: 04/6/2019; ngdy duyet bdi: 

04/6/2019. 

Nghi dinh sd 19/2018/ND-CP ngay 
02/02/2018 cua Chinh phii quy dinh vl 
viec tinh tdng khdi lupng hoac the tich chdt 
ma tiiy tai mdt sd dieu ciia Bd luat Hinh sy 
nam 2015 (Nghj dinh sd 19/2018) da quy 
dinh vide tinh tdng khdi lupng hoac the 
tich chdt ma tiiy tiong trudng hpp cdc chdt 
ma diy dupe quy dinh tiong cimg mdt diem 
vd tiong trudng hop cac chdt ma tiiy khdng 
duoc quy dinh tiong cimg mdt dilm thupc 
eac khodn cua mdt tiong cdc Dieu 248, 
249, 250, 251, 252 Bd luat Hinh sy 

(BLHS) nam 2015, sua ddi, bd sung nam 
2017 (BLHS nam 2015). 

Tuy nhien, BLHS nam 2015 vd Nghi 
dinh sd 19/2018 lai khdng cd quy dinh cy 
the ve viec dp dyng phap luat dli vdi 
nhiing vy an ma tiiy cd tu 02 chdt ma tiiy 
trd len, trong dd ed 01 ebdt ma tiiy khdng 
du mite khdi lupng tdi thilu dupe quy 

*i<jem sat vien so cap, Vu thi/c hanh quyin 
cong td va kiim sat diiu tra an ma tuy (Vu 4), 

Vien kiSm sat nhan dan tdi cao. 
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dinh tai kbpan dd hoac cd 02 ebdt hay 
nhilu chdt deu khdng du miie khdi lupng 
tdi thieu hoac da dii mire khdi lupng tdi 
thilu dupe quy dinh tai khodn dd, thi dp 
dung phdp ludt nhu thd nao cho phu hop. 
Dilu nay ddn den nhieu dia phuang edn 
cd nhiing ^ kien khac nhau trong viec gidi 
quylt vy an. Chung tdi xin neu mpt sd 
trudng hpp cy the sau ddy: 

Thu nhdt, ddi vdi vu dn cd nhieu chdt ma 
tdy, nhung cdc chdt ma hiy do cimg nam 
trong mpt diem thupc cdc khodn eua mdt 
trong cac Dilu 248, 249, 250, 251, 252 
BLHS nam 2015 (trong do bao gdm cac 
tmdng hop: Tdt ea edc chdt ma tuy deu dii 
mite tdi thieu hoac cd 01 chat ma tiiy hay tdt 
cd cdc chdt ma tiiy deu khdng du miie tdi 
thieu ddi vdi tung chat dd theo quy dinh). 

Vi dy 1: Trong mdt vu an mua bdn trai 
phep chdt ma hiy, tang vdt thu giii la 07 gam 
Heroine va 05 gam Methamphetamine. Ddi 
vdi tiudng hpp nay, cdc dia phuong cd 02 y 
kiln gidi quyet vy an nhu sau: 

Y kien thu nhdt eho rang, ap dyng diem i 
vd dilm p khodn 2 Dilu 251 BLHS nam 
2015 dl tray td va xet xir. 

Y kiin thu hai cho rang, dp dyng diem i 
khoan 2 Dilu 251 BLHS nam 2015 dl ti^y 
td va xet xii. 

Khoan 2 Dilu 251 BLHS nam 2015 quy 
dinh nhu sau: 

"2. Pham tdi tiong cde tiudng hpp sau 
ddy, thi hi phat tii tu 07 nam din 15 nam: 

i) Heroine, Coeam, Methamphetamine, 

Amphetamine, MDMA hoac XRL-11 cd 

khii lupng tu 05 gam din dudi 30 gam; 

p) Cd 02 chdt ma tiiy tid len md tdng 

khii lupng hoac thi tieh ciia cac chat do 

tuong duong vdi khdi lupng bode the tich 

chat ma tiiy quy dinh tai mdt tiong cdc diem 
tir diem h den diem o khodn ndy". 

Tde gid ddng tmh vdi y kien thii hai, bdi 
le: Ddy la trudng hpp cde chat ma tiiy da dii 
miic khdi lupng tdi thieu ddi vdi tCmg chat 
ma tiiy (05 gam) duac quy dinh tai diem i 
khodn 2 Dilu 251 BLHS nam 2015. Tdng 
khdi lupng cde ebdt ma tiiy tiong tiudng 
hop ndy duoc xde dinh Id 12 gam, chua 
vupt 30 gam (mite dinh khimg cao nhat ciia 
dilm i khoan 2 Dilu 251 BLHS nam 2015) 
de chuyen khoan eua dieu ludt (tir khodn 2 
len khodn 3). Do do, can dp dyng diem i 
Idioan 2 Dilu 251 BLHS nam 2015 d l gidi 
quyet vu an. 

N I U cdng 02 chat ma tiiy nay lai vdi 
nhau ma tien 30 gam, tiie Id phdi chuyen 
khoan cua dilu ludt (tu khodn 2 len khoan 
3) thi cdn dp dung dilm h khoan 3 Dilu 251 
BLHS nam 2015 dl tniy t l , xet xii. Nghia la 
ed tir 02 ehdt ma tuy tid len ma tdng khdi 
lupng cua cae ehdt ma tiiy dd tuong duong 
vdi khdi lupng chdt ma tiiy dupe quy dinh 
tai mdt tiong cac diem tii diem a den diem 
g ciia khoan 3 Dilu 251 BLHS nam 2015. 

Viec dp dung diem p khodn 2 Dieu 251 
BLHS nam 2015 d l giai quylt vy an chi 
tiong tiudng hpp: Khi cd 02 chdt ma tiiy neu 
tien khdng du ididi lupng tdi thieu ddi vdi 
tdng chdt ma tiiy dupe quy dinh tai diem i 
khoan 2 Dilu 251 BLHS nam 2015 hoac cd 
01 ehdt ma tiiy du khii lupng tdi thieu, chat 
ma tiiy edn lai hoae nhieu chat ma tiiy khdc 
niia diu khdng du khdi lupng tdi thieu theo 
quy dinh tai dilm i khodn 2 Dilu 251 BLHS 
nam 2015, nhung khi cdng cac chdt ma tiiy 
lai vdi nhau thi t ing khii lupng eua cac ehdt 
ma tiiy dd tuong duong vdi khdi lupng chdt 
ma tiiy dupe quy dinh tai mot tiong cdc 
dilm tir dilm h den diem o cua khodn 2 
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Dilu 251 BLHS nam 2015 (tiic Id khdng 
chuyen len khoan 3). 

Mat khdc, khi dp dyng diem i khodn 2 
Dieu 251 BLHS nam 2015 ddi vdi ede chat 
ma tiiy da du khdi lupng tdi thieu theo quy 
dinh tai diem i thi khdng cdn dp dung them 
dilm p khodn 2 Dilu 251 BLHS nam 2015, 
vi Heroine va Methamphetamine dupe quy 
dinh tiong ciing mdt diem ciia dieu luat, 
khdi lupng edc chdt ma tiiy nay deu dii khdi 
lupng tdi thieu ddi vdi tung chdt ma tiiy 
dupe quy dinh tai diem i khodn 2 Dieu 251 
BLHS nam 2015. Ddng thdi, khi cong khdi 
lupng cac chdt ma tiiy nay lai vdi nhau 
khdng phdi chuyen khoan ciia dieu ludt (tir 
khoan 2 len khodn 3). 

Vi dy 2: Trong mdt vy an mua bdn trdi 
phep chat ma tiiy, tang vdt thu giii Id 03 gam 
Herome vd 05 gam Methamphetamme. Ddy 
la trudng hpp cd 01 chat ma tuy (Herome) 
chua du miic tdi thieu ddi vdi timg chat do 
(05 gam) theo quy dinh tai diem i khodn 2 
Dilu 251 BLHS nam 2015. Khi gidi quylt vy 
an neu tien, ed 03 y kidn gidi quyet nhu sau: 

Y kien thu nhdt cho rang, Heroine va 
Methamphetamine la 02 chdt ma hiy cimg 
nam tiong diem i khodn 2 Dieu 251 BLHS 
nam 2015. Theo Nghi dinh s i 19/2018 thi 
t ing khdi lupng 02 chdt ma tiiy tiong 
tnidng hpp nay la 07 gam, dii khdi lupng 
ma tiiy de dp dung diem i khoan 2 Dieu 251 
BLHS nam 2015 khi giai quyet vu dn. 

Y lain thir hai cho rang, Heroine vd 
Methamphetamine la 02 ehdt ma tiiy cimg 
nam tiong mdt diem thupc khoan 2 Dieu 
251 BLHS nam 2015. Tuy nhien, khdi 
lupng chdt Heroine thu giu dupe chua du 
khdi lupng tdi thieu (05 gam) dupe quy 
dinh tai didm i khoan 2 Dieu 251 BLHS 
nam 2015. Do vay, edn dp dung diem p 

khodn 2 Dilu 251 BLHS nam 2015 d l gidi 
quyet vy an. 

Y kien thie ba cho rang, cdn dp dyng cd 
didm i va dilm p khoan 2 Dieu 251 BLHS 
nam 2015 de giai quylt vy an, vi theo Nghi 
dinh s i 19/2018 tiii t ing khdi lupng 02 chdt 
ma tiiy tien Id 07 gam, tiong dd cd 01 chdt 
Herome khdng dii khdi luong tdi thieu quy 
dinh tai diem i khodn 2 Dieu 251 BLHS 
nam 2015. Khi cdng 02 chdt ma hiy lai vdn 
nam tiong khodn 2 Dieu 251 BLHS nam 
2015, nen cdn dp dung them diem p khodn 
2 Dilu 251 BLHS nam 2015. 

Tac gia ddng tinh vdi y kien thir hai, bdi 
le, BLHS nam 2015 quy dinh Herouie vd 
Methamphetamine la 02 chat ma tiiy cimg 
nam tiong mdt diem thupc cdc khodn quy 
dinh tiong cac Dilu 248, 249,250, 251,252 
BLHS nam 2015, tuy nhien, khdi lupng chdt 
Herome tiong vi dy ndy la 03 gam chua du 
khdi lupng tdi thieu ddi vdi timg ehdt do quy 
dinh tai diem i khodn 2 Dieu 251 BLHS nam 
2015 (05 gam), edn Methamphetamine da 
du khdi lupng tdi thieu. Khi cdng 02 chdt ma 
tiiy nay lai vdi nhau thi sd lupng ma tiiy van 
thupc trudng hpp quy dinh tai khodn 2 nen 
cdn dp dung diem p khodn 2 Dieu 251 BLHS 
nam 2015 de gidi quyet vu an se phu hop vdi 
hudng ddn tai Nghi dinh sd 19/2018. Do 
vay, vide ehi ap dyng diem i hay dp dung cd 
diem i vd p khoan 2 Dieu 251 BLHS nam 
2015 de truy td, xet xir deu khdng phu hpp. 

Thyc chat, viec dp dyng diem i bay dilm 
p tiong vi dy neu tien ciing khdng thay ddi 
khung hinh phat, bdi vi cd hai diem do diu 
ndm tiong khoan 2 Dilu 251 BLHS nam 
2015. Tuy nhien, khi dp dyng phdp luat d l 
gidi quyet cac vu an ndi chung va cdc vy an 
ma tiiy ndi rieng, cdn phai dp dyng thing 
nhdt, tianh tinh trang mdt vy an cd tinh chdt 
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tuong ty nhu nhau nhung mdi dia phuong 
lai dp dyng quy dinh phdp luat khdc nhau d l 
gidi quyet. 

Thu hai, d l i vdi cdc vy an md cdc chdt 
ma hiy dd khdng nam trong cung mpt 
diem thu^e cdc khodn ciia mpt trong cdc 
Dilu 248, 249, 250, 251, 252 BLHS nam 
2015, tiong do cd 01 chdt dii khdi lupng 
tl i thidu, chdt ma tiiy cdn lai hoac nhilu 
chdt ma tuy khac nua ddu kbdng dii khdi 
lupng tdi thieu hoac deu du khdi lupng t l i 
thilu theo quy dinh tai khoan 1 cdc Di lu 
248,249,250,252 BLHS nam 2015 thi dp 
dyng phdp ludt nhu the nao? Van de nay 
chua cd hudng ddn eu the khien nhieu dia 
phuong gap khd khan, vudng mac va ed 
nhidu cdch gidi quyet khde nhau. 

Vi dy: Trong mdt vu dn tdng trii trdi 
phep chat ma tiiy thu giii 1,260 gam ma 
tuy, trong do Methamphetamine chiem 
20%, Ketamine chiem 40%, cdn lai Id phu 
gia. Tinh theo hdm lupng eac chdt ma tiiy 
thi khdi lupng Methamphetamine se la 
1,260 gam x 20% = 0,252 gam; khdi 
lupng Ketamine la 1,260 gam x 40% = 
0,54 gam. Qua trinh giai quyet vu dn ed 
02 y kien khdc nhau nhu sau: 

Ykiin thit nhdt cho rang, chi khdi td ddi 
vdi hanh vi tang trii 0,252 gam 
Methamphetamine, khdng khdi td hanh vi 
tang trii 0,54 gam Ketamine. Vi khdi lupng 
Methamphetamine dii de khdi td, cdn khdi 
lupng Ketamine thi xir ly hanh chinh vi 
khdng dli khdi lupng d l khdi td theo khodn 
1 Dilu 249 BLHS nam 2015. 

Ykiin thu hai cho rang, hdnh vi tang tiii 
tidi phep Methamphetamine chiem 20%, 
Ketamine chilm 40% du yeu td edu thanh 
Tdi tang trir tidi phep chdt ma tiiy theo quy 
dinh tai khoan 1 Dilu 249 BLHS nam 2015. 

Bdi vi, tiong tmdng hpp ndy cdn phdi tinh 
tdng khdi lupng 02 chdt ma hiy ndu tren theo 
quy djnh cua Nghi dinh sd 19/2018, sau dd 
xac dinh diem, khodn ciia dieu ludt dp dyng. 

Tac gid ddng tinh vdi y kien thii hai, bdi 
le, BLHS nam 2015 quy dinh 
Methamphetamine va Ketamme Id 02 chit 
ma tiiy khdng cimg nam tiong mpt didm 
thupc cdc khodn tiong cdc Dilu 248, 249, 
250, 251, 252 BLHS nam 2015. Ddi vdi 
chat ma tuy loai Methamphetamine thi khdi 
lupng chi can tit 0,1 gam tid len Id du can cir 
de khdi td ve Tdi tdng trii tidi phep chat ma 
hiy theo dilm c khodn 1 Dilu 249 BLHS 
nam 2015, cdn chdt ma tiiy loai Ketamine Id 
chdt ma tity khdc d the ran nen phai tii 1,0 
gam tid len mdi dii can cir de khdi td. Tuy 
da cd 01 chat ma tuy dii khdi lupng tdi thieu 
de khdi td, cdn 01 chdt thi chua dii khdi 
luong tdi thilu dd khdi to nhimg cdn phdi 
cdng 02 ehdt ma tiiy nay lai vdi nhau theo 
hudng ddn tai khoan 1 Dilu 5 Nghi dinh sd 
19/2018 d l xac dinh didm, khodn ciia dieu 
ludt dp dung. Nghia la eOng 02 chdt ma tiiy 
nay lai vdi nhau de xem khdi luong 02 chdt 
ma tiiy nay cd thupc khoan 2 Dieu 249 
BLHS nam 2015 hay khdng? Vide cho rdng 
khii lupng ehdt ma tiiy loai Ketamine 
khdng du khdi lupng tdi thieu de khdi td 
theo khodn 1 Dilu 249 BLHS nam 2015 nen 
xir ly hanh chmh Id khdng dimg, vi bi can, bi 
cdo ehi pham mdt Tdi tang trii tiai phdp chdt 
ma tiiy ddi vdi 02 chdt ma tiiy ndy. Neu hi 
can, bi cdo md pham Tdi van chuyen tidi 
phep chdt ma tiiy hay chiem doat chdt ma 
tiiy ddi vdi khii lupng 0,54 gam Ketamme 
neu tien thi mdi xac dinh la khdng du khdi 
luong d l khdi td va phdi xir ly hdnh chinh Id 
diing quy dinh cua phap luat. 

Tuong ty tiong trudng hpp 02 hay 
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nhieu chat ma tiiy khdng cung nam tiong 
mdt diem thude khodn 1 cde Dieu 248, 
249, 250, 252 BLHS nam 2015, nhung tdt 
ea cdc chdt ma tiiy do deu khdng du khdi 
lupng tdi thieu de khdi td vl Tdi tdng trii 
tidi phep chdt ma tiiy thi edn phdi dp dyng 
khodn 1 Dilu 5 Nghi dinh sd 19/2018 dl 
xdc dinh khdi lupng 02 hay nhilu chdt ma 
tuy ndy cd du khdi lupng tdi thieu de tray 
ciiu tidch nhiem hinh sy ve Tdi tang trii 
trdi phep chdt ma tiiy hay khdng? Trong 
qua trinh quy ddi can dp dyng nguyen tac 
quy ddi cd lpi cho hi can, bi edo de xu ly 
vu dn. Nghia la tmh ty le phdn tiam ve khdi 
lupng cua tung chdt dd so vdi miic tdi 
thieu khi quy ddi ra Heroine vd ngupe lai 
quy ddi ve chdt ma tuy khdc d the ran de so 
sanh each quy ddi ndo cd lpi thi dp dyng 

cho bi can, bi edo. 
Trong trudng hpp cd 02 hay nhieu chat 

ma tiiy khdc nhau khdng cimg ndm tiong 
mdt diem thupc cde khodn tiong cdc Dieu 
248, 249, 250, 251, 252 BLHS nam 2015, 
nhimg khdi lupng eac chdt ma tiiy nay deu 
dil khdi lupng tdi thieu dl khdi td ve mpt 
tdi thi can phai cdng tdt ea cdc chdt ma tuy 
nay lai vdi nhau theo hudng dan tai khodn 
1 Dilu 5 Nghi dinh sd 19/2018. Can cii vao 
tdng ty Id phdn tram ve khdi lupng eua cdc 
chdt ma tiiy do de xac dinh tdng khdi lupng 
cae ehdt ma tiiy do thupc tiudng hpp quy 
dinh tai khodn nao tiong cdc Didu 248, 
249, 250, 251, 252 BLHS nam 2015. 
Trong qua trinh quy ddi cdn dp dyng 
nguyen tac quy ddi cd lpi cho bi can, bi cao 
de xu ly vu an nhu da neu d tien.n 

THUC TIEN., 

(Tiep theo trang 59) 

dau tranh phdng, chdng tdi pham ndi 
chung vd bdo vd quyen eon ngudi, quyen 
cdng dan ndi rieng. Do vay, tang eudng 
qud trinh giao dye phdp ludt de ndng cao 
nhdn thiie phap ludt va y thiic thuong tdn 
phdp luat ciia ngudi dan, gido dye Idng 
yeu nude, nghiem chinh chap hanh phap 
ludt, sdng trong quy tac cua xa hdi cdng 
ddng la mdt gidi phap quan trpng gdp 
phdn nang cao chat lupng dp dyng bien 
phdp euong che. Su nghiep phd cap gido 
due phap ludt vdi ngudi dan cdn dupe 
trien khai lien tyc va ddng bd, hieu qud 

vdi nhieu hinh thiic khdc nhau. Sy phd 
cap phap ludt cdng manh me se gdp phdn 
phat huy quyen lam ehu ciia ngudi ddn 
ddi vdi boat ddng tu phdp, tao dieu kien 
thuan lpi de nhdn dan hieu biet phap ludt, 
tham gia tieh cue vao viee giam sdt boat 
ddng td tyng hinh sy, tich cue tham gia 
vdo viec ddu tranh phdng, chdng tdi 
pham. Nhiing hinh thiic phd bien, giao 
due da dang nhu dua mdn hpe ludt phap 
vdo cdc trudng hpc tu bac tieu hpe trd 
Idn, la mdn hpc bat buoc trong cae trudng 
trung edp, cao dang, dai hpe; day manh 
cdc chuong trinh phd bien phdp ludt tren 
cde phuong tien thdng tin dai chimg nhu 
dai phat thanh, truyen hinh, cdc hinh thiic 
qudng cdo pa no, dp pich...; phd biln 
trong cdc cupc hpp ciia td dan eu, thdng 
qua cdc budi xet xu luu ddng...n 
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