
CONC TAC KIEM SAT 

MOT SO KIEN NGHI HOAN THIEN PHAP LUAT 
TU THUC TllN CONG TAC THUC HANH Q U Y I N CONG TO, 

KIEM SAT GIAI QUYET CAC VU AN MA TUY 

MAI VAN DUNG* 

I 
Tom tat: Ben canh nhirng kit qua dat dmyc, cong tde thirc hanh 

quyen cdng ti, kilm sat diiu tra, truy to, xet xit an ma tiiy trgn dia 
ban tinh Binh Dmmg con gap nhihig virdng mac, bat cap. Qua bai 
viit nay, tac gia di xuat cac bien phap, kiin nghi nham thyc hien 
tit khau cdng tac nay. 

Tie khda: Thuc hdnh quyen cdng to; kiem sdt dieu tra; truy td; kiim sdt xet xu; vu dn 
ma tuy. 

Ngdy nhdn bdi: 15/11/2018; ngdy bien tap xong: 20/11/2018; ngdy duyet bdi: 
03/12/2018. 

1. Khai quat kit qua giai quyet cac vu 
an ma tuy tren dia ban 

Binh Duong la tmh tiiupc vimg kinh te 
trpng diim phia Nara, Id mdt trong nhiing 
dia phuong cd tde dp phdt trien kmh te 
nhanh trong cd nude. Hien Bmh Duong cd 
28 khu cdng nghiep, 08 cum cdng nghiep cd 
didn tieh hon 10.000 ha, vdi hon 30.000 
doanh nghiep trong vd ngoai nude boat ddng 
sdn xudt kinh doanh, vdi tdng vdn dau tu 
nude ngodi vdo Binh Duong gan 31,6 ty 
USD hi 64 qudc gia va viing lanh thd tren 
tiii gidi va ddu tu tiong nude ban 300.000 ty 
ddng; tiiu hiit lugng ngudi lao ddng rat Idn 
tir khdp cdc tinh, thanh tiong ca nude vd tii 

nhieu Qudc gia va viing lanh thd trdn the 
gidi den lam an, sinh sdng. Vi vay, dan sd co 
hpc khdng ngimg tang nhanh, hien ddn sd 
tinh Bmh Duong khodng hon 2,2 trieu ngudi 
vdi tien 50% la ddn nhdp cu; cac quan he 
kinh ti, xa hpi ngay cdng phiic tap; tinh hinh 
vi pham, tpi pham tien cdc linh vuc ciing 
phat sinh ngdy cang nhidu; tinh chdt va hdnh 
vi pham tdi ciia cac ddi tiigng pham tdi ngay 
cdng da dang, phiic tap, tinh vi, lien quan 
din nliiiu ITnh vyc vd nhiiu dia ban. Nhung 
mdt trong nhung loai tdi pham phat sinh rdt 

*Kiim sat vien cao cap, Vien tnmng Vi^n 

kiSm sat nhdn dan tinh Binh Dtro-ng. 
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dmg lo ngai la tdi pham ve ma tiiy, chi trong 

11 thang eua nmi 2018, cac co quan tiin 

hdnh td tung tmh Binh Duong tiiu ly giai 

quydt 483 vu dn ve ma tiiy vdi 632 bi can. 

Tuy cac cap, cac ngdnh vd cd he thdng chinh 

tri eua tinh Bmh Duong, ddc biet la cac co 

quan bao ve phap ludt da nd luc rdt Idn 

trong cdng tde tuyen tmyen y thiic chip 

hanh phdp luat; dau tianh, phdng chdng vi 

pham, tpi phara nhung tmh hinh vi pham, 

tdi pham vdn didn bien bet siic phtic tap. 

Nhdn tbiic dugc tdm quan trpng cua 

cdng tae dau tranh phdng, chdng vd kiim 

soat raa tiiy trong tinh hinh radi. Ban can sy 

Dang phdi hpp vdi Ddng uy va Ban lanh 

dao Vidn kiem sat nhdn dan tinh Binh 

Duong da dua ra cde nhiem vu va cac gidi 

phap trpng tdm trong cdng tac thyc hdnh 

quyen cdng td. Idem sat dieu tra, truy td xet 

xii dn ma tiiy, nhu: Td chiic qudn triet ddn 

todn the dang vien, can bd, cdng chiic trong 

toan Nganh npi dung cua cdc Chi thi vd cdc 

van ban cd lien quan den vide xu ly vi 

phara, tdi pham vd ma tiiy, thdng ke sd lieu 

ve phdng, chdng ma tiiy dd thdng nhat nhdn 

thiic va hanh dpng. Tang cudng cdng tac 

Idem tra, hudng ddn nghiep vu ddi vdi 

phdng nghiep vu va Vien kiem sat cap 

huyen tiong vide giai quyet an hmh su ndi 

chung vd giai quyet dn ma tiiy ndi rieng. 

Chu dpng phdi hgp vdi Tod dn hai cdp tang 

cudng td chiie cdc phien tod xet xir luu 

ddng d i tiiyen tiiiyin vd phd biin kiin thiic 

phap ludt v i phdng, chdng ma tuy trong cac 

tdng Idp nhan ddn, dap ling yeu cdu nhiem 

vy chinh tri tai dia phuang. 

Cdng tde thyc hanh quyen cdng td va 

kiim sat cac boat ddng tu phap trong linh 

vye hinh su ndi chung va tdi phara ma tiiy 

ndi rieng da thu dugc nhiiu kit qua nhu: 
Nam bat va quan ly dugc tinh hinh tdi pham 
ve ma tuy, dam bdo dugc viec khdi td, diiu 
tra, vide dp dung cac bidn phap td tung cd 
can eii, diing phap luat; Vien kiim sat hai 
cap da phdi hpp chat che vdi Ca quan diiu 
tra, CO quan xet xii trong diiu tra, tmy td, 
xet xu kip thdi, nghiem rainh ddi vdi tdi 
pham v i ma tiiy, dam bdo khdng bd Ipt tdi 
pham va khdng lam oan ngudi vd tdi; nang 
cao vai trd, trach nhiem cua Vien kidm sat 
trong cdng tac dau tianh phdng, chdng tdi 
pham ve ma tuy. Qua tdng kit 10 nara td 
chiic thuc hien Luat phdng, chdng ma biy 
thi tir nam 2008 din ngdy 31/5/2018, Vien 
kiem sat hai cap cua tinh Binh Duong da 
thuc hdnh quyen cdng td, kiem sat diiu tra 
3.004 vu, 4.241 hi can; kiem sat xet xii so 
didra 2.555 vu, 3.634 hi cao. 

Song song vdi nhiing ket qud dat dugc 
nhu tren thi cdng tac tbyc hdnh quyen 
cdng td, kiera sat dieu tra, truy td, xet xu
an raa tiiy tren dia ban tinh Binh Duong 
cdn gap nhidu bat cap, ban che. 

2. Mpt s i khd khan trong cdng tac 
thu-c hanh quyen cdng to, kiem sdt diiu 
t ra , truy to, xet xu cac vu an hinh sir vd 
ma tiiy 

Thyc tiln gidi quyet cac vu an ma tiiy 
tren dia ban tinh Binh Ducmg da gap mpt 
sd khd khan, vudng mac trong vide dinh 
tdi danh (phdn biet raeh rdi, cu the nhiing 
tinh tiet cdu thanh eo bdn giiia Tpi van 
chuyen va tang trii tidi phep chat raa tuy; 
hoac gidi thich tir ngii: Tang trii khdng 
nhdm muc dich..., van chuyen kbdng nham 
muc dich..., nham muc dich...); trong vide 
xdc dinh khdi lugng ma tiiy ddi vdi trudng 
hpp nhieu Idn thuc hien hdnh vi mua ban 

, Tap chi 
So07(thang04/2019)V_JKI£MSAT I 2 3 



CONG TAC KIEM SAT 

raa tiiy; trong viec dp dung phdp ludt trong 
trudng hgp ngudi pham tdi thuc hien 
nhieu hanh vi pham tdi. 

Hien nay, viec dp dung van ban hudng 
dan vdn cdn cd y kien khdc nhau giiia cac 
CO quan tien hanh td tung vd ngudi tien 
hanh td tung hinh sy hai cdp cua tinh Binh 
Duong, vi du rapt sd trudng hgp nhu: 

Truang hpp thie nhdt: Luc lugng chiic 
nang kidm tia ddi tuong A dang dieu khien 
xe md td tidn dudng, phdt hien tiong ngudi 
A cd cdt giii mdt gdi ma tiiy. Ddi tupng kbai 
di mua ma tiiy raang ve cdt giau de sir dung. 

Ciing mdt hanh vi tucmg tu lihu vdy, 
nhung cd noi thi khdi td didu tra, truy td, 
xet xir v i tdi Tdng trir tiai phep chdt ma 
tiiy vi eho rdng: Muc dich ciia ddi tupng A 
di mua ma tiiy ve de sii dung tbi ducmg 
nhien phdi raang ve, vide cdt giau ma tiiy 
ti-ong ngudi la hdnh vi tang trii trdi phep 
ehdt ma tiiy vd ddi tuong A chi phgra Tpi 
van chuyin tiai phep chat ma tiiy khi nhdn 
van chuyen thue, van chuyen giiip cho 
ngudi khdc... Tuy nhidn cd noi thi khdi td, 
diiu tra, truy td, xet xu hdnh vi cua ddi 
tupng A v i Tdi van chuydn tiai phep chdt 
ma tiiy, vi cho rdng: Hdnh vi chuyin dich 
bdt hgp phap chdt ma tiiy tir noi ndy den 
noi khdc la hdnh vi van chuyin, dang d 
trang thai "ddng", edn hdnh vi hi coi la 
tang trii chi khi d trang tiidi "tinh". 

Truang hap thie hai: Luc lupng chiic 
nang kiim tra noi d ciia ddi tugng B phat 
hidn B dang cdt giau rapt gdi ma tiiy trong 
hoc bdn tai phdng khach. Ddi tugng B khai 
sd ma tiiy ndy B mua ve cdt giau de vua su 
dung vira bdn cho cdc con nghien nhung 
chua bdn dugc cho ai tbi da bi phdt hien. 

Cimg mdt hanh vi tiiong tiJ nhu vdy. 

nhung ed noi tbi khdi td, dieu tra, truy to, 
xet xir ve Tdi tang trii trdi phep chat ma tiiy, 
vi cho rang: Muc dieh eua ddi tupng B di 
raua ma tiiy ve d i sir dyng vd ban cho cac 
con nghien nhung chua ban cho ai (cd 
ngudi ban tbi phdi cd ngudi mua), Ca quan 
dieu ti^ khdng chiing minh dugc ai la ngudi 
da mua ma tiiy tir B thi khdng tiii edo bupe 
B vi hanh vi mua bdn tiai phep chdt ma tiiy 
dugc, khdng thd can cir Idi khai nhdn tdi 
cua bi can, bi cao lara cbung cii duy nbat dd 
bupe tdi hp. Nhung ciing c6 noi thi khdi td, 
diiu tra, tmy td, xet xu ve Tpi raua ban trdi 
phep chdt ma tuy, vi cho rang: Hanh vi cua 
B cat gidu bdt hpp phdp chat ma tiiy nham 
muc dich mua ban (bi can, bi edo kbai nhan 
cu thi, rd rang, tu nguyen), theo quy dinh 
cua BLHS ndra 2015 va Muc 3.1 TTLT sd 
17 thi: Tang trir tiai phep chdt ma tiiy la eat 
giii, cdt giau bdt hgp phap chdt ma tiiy d bat 
cii noi ndo ma khdng nhara rauc dich mua 
ban, van chuyen hay sdn xudt trdi phep chat 
ma tiiy... trudng hpp nay, ddi tugng B dd 
khai nhdn viec cat giau ma tiiy de vira su 
dung vira nhara muc dich ban cho cac con 
nghien nen hanh vi cua B phai xu ly vd Tdi 
mua ban tiai phep chdt ma tiiy. 

Trong rapt sd vu dn ve ma tiiy, bi can bi 
bat qud tang dang ban tidi phep chat ma 
tiiy, qua dieu tra truy xet, bi can khai nhdn 
da nhieu lan bdn ma tiiy cho edc ddi tirgng 
nghien nhung cbi nhd sd lan bdn, sd lugng 
(gdi, tep), sd tidn thu dugc va loai ma tuy 
da ban, nhung kbdng xac dinh dupe tipng 
lupng ma tiiy. Ldi khai cua edc ddi tupng 
mua raa tiiy ciing ehi nhd sd Idn, sd lugng, 
sd tidn mua ma tiiy va loai raa tiiy da mua 
chii khdng nhd ti-png lugng raa tuy da 
mua, do dd, khdng xac dinh dugc tdng 
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trpng lugng hoac thd tich chdt ma biy da 

raua ban dd dp dung khung hmh phat. 

Hoac cd vu an bi can bi bat qud tang, ban 

ddu bi can thiia nhan tang trii sd ma tiiy nay 

dg ai mua thi ban nen bi co quan chiic ndng 

khdi td, tmy td ve Tpi mua ban trai phep 

chdt ma tiiy. Tuy nhien, tai phien tda, bi cdo 

thay ddi ldi khai la tang tiii chdt ma tiiy d i 

Sli dung nhung lai khdng du dinh lugng d i 

xir ly ve Tdi tang trii trai phep chdt ma tiiy. 

Cung ed trudng hgp bat qua tang ddi tugng 

ban tiai phep chdt ma tuy, khi kham xet 

tiong ngudi ddi tiigng tbu giii tbem mdt 

lupng ma tiiy du dinh lupng cdu thdnh Tdi 

tang trii trai phep chdt ma tiiy vd ddi tupng 

khai sd raa tiiy thu giii trong ngudi la d i sii 

dung chii khdng ban cho ngudi khac. Niu 

cdn cir quy dinh ciia BLHS nam 1999 thi se 

khdi td ddi tugng ve tdi ghep "Tang tru, 

mua ban trdi phep chat ma tiiy", nhung cdn 

cu BLHS nam 2015 thi phdi xir ly ddi tugng 

ve hai tdi ddc lap do Id: Tdi tdng tru tidi 

phep chat ma tiiy vd Tdi mua bdn trdi phep 

chdt ma hiy de tdng hgp hinh phat. Nhu 

vay, neu dp dung quy dinh eua BLHS nam 

2015 dd xu ly se bat lpi cho ngudi pham tpi. 

Qua cac tnidng hgp neu tren eho thdy, 

do chua cd hudng ddn cu the, kip thdi nen 

hien nay chua cd quan diem thdng nhdt khi 

gidi quyet, cu the: 

Hien nay chua cd hudng ddn cu the viec 

dp dung khoan 5 Diiu 206 va diira c khodn 

1 Didu 208 BLTTHS ndra 2015 quy dinh 

thdi ban gidm dinh chdt ma tiiy khdng qua 

09 ngay, gdy khd khan cho viec kiim sat 

gidi quyit vu an cua Vien kiem sat. Ca quan 

giam dinh chi ban hdnh kit ludn gidm dinh 

sau diing 09 ngdy; mac du Co quan diiu tia 

ludn hdi thiic nhung Co quan gidm dinh cho 

rang hp dang lam diing theo ludt dinh. Tuy 
nhien, thdi ban tam giii, gia ban din Idn hai 
tdi da la 09 ngay va thdi han tara giu bao gid 
ciing hit budc thdi ban giam dinh; ngodi ra, 
rapt sd chat ma tiiy mdi da du nhdp vdo 
nude ta vd da xam nhdp vao hpc dudng, cdc 
chat nay cd tde hai rdt Idn ddi vdi siic khde, 
tdm than eua eon ngudi nhung cdc co quan 
cd thdm quydn chua cap nhat; quy dinh bd 
sung vao danh muc cde ebdt gay nghien 
cam luu hdnh, su dung, ciing nhu hudng 
ddn, quy dinh ve trpng lugng, quy tiinh cdp 
phdt ddy du cdc chdt man cho co quan giam 
dinh phuc vu cdng tac giam dinh xac dinh 
cdc loai chat ma tiiy de cd can cii xir ly hinh 
sy ddi vdi cae hanh vi phan tdi ve ma tiiy 
theo quy dinh ciia BLHS, cac Phdng ky 
thudt hinh sy Cdng an cap tinh chua dupe 
cdp chdt mdu de so sdnh md chl co quan 
giara dinh cap Trung uong radi cd). 

3. Cac bien phap va de xuat, kien nghi 

Mdt Id, Chinh phu edn nghien ciiu bd 
sung quy dinh ve danh rauc raa tiiy va tien 
chdt, nhdt la cac loai raa biy tdng hpp, ma 
tiiy dang da, raa tiiy mdi du nhdp tir nude 
ngoai v i Viet Nam nhu: Cd My, Shisba, 
Flakka, la khat, ma tuy tem gidy..., de cd 
hdnh lang phdp ly ro rang trong qud trinh 
dp dung phdp ludt. 

Hai la, tang cudng ngudn nhan luc dau 
tu, hien dai hda cdc phucmg tien nghiep vu 
cho cac lyc lugng chiic nang nham ddp 
ling ySu cdu cdng tac ddu tianh phdng, 
chdng va xu ly tdi pham ma tiiy. 

Ba Id, sdm xdy dung, ban hdnh Thdng tu 
lien tich mdi tiiay thi TTLT so 17/2007 vd 
Thdng tu hen tich sd 08/2015/nLT-BCA-

iXem tiep trang 55) 
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