
CONG TAC KIEM SAT 

KINH NGHIEM THVC HANH QUYEN CONG TO, 
KIEM SAT BIEU TRA CAC VU AN VI PHAM 

VE KHAI THAC, BAO VE RilNG VA LAM SAN 

PH^M VAN TRirCfNG 
DANG HOANG QUAN** 

Tv thuc tiin giai quyet cac vu An vi pham cac quy dinh ve khai 
thac, bao vf rung va ISm san, Vien kilm sat nh^n dSn huy@n Bach 
Thong, tinh Bac Kan chia s% mot $6 bai hgc kinh nghifm, de xuat giSi 
phap nham nSng cao chat lugng hoat d$ng thuc hanh quyen cdng th 
va idem sat dieu tra ĉ c vu an ve t̂ i pham nay. 

Tie khda: Tdi vi pham ve khai thdc, bdo ve rieng vd lam sdn; thuc hdnh 
quyin cdng td, kiim sdt dieu tra; Vien kiim sdt nhdn ddn huyen Bach Thdng. 

Nhdn bdi: 01/8/2019; biin tap xong: 13/8/2019; duyet bdi: 19/8/2019. 

1. Thuc trang va mot so kh6 khan 
vuong m ĉ trong cong tac thuc h^nh 
quyen cdng to va kiem sat dieu tra cac vii 
an vi pham ve khai thac, bao ve rung va 
Iam san 

Vdi dac diem cua rapt huyen raien niii, tir 
nara 2014 den nay, co quan chirc nang cua 
huyen Bach Thdng, tinh Bac Kan phat hien, 
khoi td, dieu tta xir ly hang chuc vu khai thac 
lam san ttai phep vai fren 50 ddi tugng vi 
pham cac quy dinh ve quan ly, khai tiiac va 
bao ve rimg, thiet hai tten 500m^ gd cac loai. 

De bao dam mpi hanh vi khai thac rimg 
ttai phep deu dugc phat hien, khdi td, dieu 
tra, xir ly kip thdi; khdng dh Ipt tdi pham va 
ngudi pham tgi, khdng lam oan ngudi vd 
tdi, ddng thdi, bao ddm viec dilu tra dugc 
khach quan, toan dien, day du, chinh xac. 

diing phap ludt; kip thdi phat hien, khac 
phuc va xir ly nhiing vi pham phap luat 
ttong qua trinh dieu tta cac vu an, Vien 
kiem sat nhan dan huyen Bach Thdng, tinh 
Bac Kan ludn de ra nhirng giai phap nang 
cao chat lugng hoat ddng thuc hanh quyin 
cong td, kiem sat dieu tta cac vu an ve tdi 
"Vi pham cac quy dinh ve khai thac, bao ve 
rimg va lam san". Tuy nhien, ben canh 
nhiing ket qua dat dupe, dan vi cung gap 
mdt sd khd khan, vudng mac nhu: 

Thie nhdt, trong cdng tac kiim sdt khdm 
nghiim hiin truang. 

Vi0n l<iem sat nhan diin huypn B^ch 

Thdng, tinh Bic Kan. 

Vipn kiem sat nhan dan thanh pho Ha Noi 
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Da sd hien ttardng cac vu khai thac rimg 
ti:ai phep la rung gd quy, hi lm {nghiln, sin) 
nam tten cac khu vuc nui cao, ddc da tai meo 
dyng diing, cheo leo, hilm ttd, vi tri cac cay 
gd bi khai thac ttai phep n im rai rac d cac 
dia dilm khac nhau nen luc lugng kham 
nghiem kho khan, vat va ttong vide di lai, co 
khi cdng tac kham nghiem hien trudng phai 
tiiirc hien ttong thdi gian vai ngay. Ben canh 
do, nhieu ddi tugng pham tdi la ngudi dan 
tde it ngudi cdn chua thdng thao tiing Viet, 
hoac khdng biet chii nen khd khan ttong viec 
xac dinh cac thong sd ky thuat khi kham 
nghiem hien trudng nhu; So do vi tri cac cay 
gd vol khu vuc rimg, sd do khdi lugng cay 
go da bi chat ha, khdi lugng go hi xe lay khdi 
hien trudng... 

Thie hai, khd khdn trong hoat ddng kiem 
sdt viec khai td vu dn, khdi td bi can. 

Ddi vcri giai doan khdi td vu an, khdi td 
bi can: Do dac thu cac ddi tugng pham tdi da 
phan la ngudi dan tpc it ngudi tai dia 
phuang nen nhan thirc phap luat cdn han 
che, nhieu ddi tugng khdng biet chii, khdng 
ndi dugc tieng Viet nen cac co quan tien 
hanh td tung phai mdi ngudi lam chiing, 
ngucri phien dich khi tien hanh lay ldi khai, 
tien hanh cac thu tuc td tung khac. Viec sap 
xep, bd tri ngudi lam chiing, ngudi phien 
dich khdng phai liic nao ciing dugc thuan lpi 
bdi nhirng ngudi nay cdn cd cong viec va 
cupc sdng rieng, lam viec khdng theo che do 
chuyen frach va khdng cd chinh sach dai ngd 
thda dang nen ciing gap nhieu khd khan khi 
hgp tac vdi Co quan dieu tta. 

Ben canh do, trudc khi khdi td bi can, 
Kilm sat vien tien hanh viec tham gia hdi 
cac ddi tugng va nhimg ngudi lam chimg, 
ngudi cd quyen lpi, nghia vu lien quan de 
lam ro hanh vi pham tgi ciia timg ddi tirgng, 
tinh chit, miic do ciia hanh vi pham tpi, khdi 
lugng gd da bi chat, xe, cdn lai tai hien 
trudng va khdi lugng gd thanh pham da lay 

khdi hidn trudng mang di tieu thu...; lam ro 
vat chirng, cac tai heu, dd vat cd lien quan 
den vu an. Do dac thu cua tdi ph^ra nay la 
phai xac dinh chinh xac khoi lugng go ma bi 
can phai chiu ttach nhiem hinh su va trach 
nhiem dan sir nen Kiem sat vien phai kiem 
sat tinh chinh xac ve khdi lugng do Co quan 
dieu fra va cac ca quan chirc nang (Kiem 
lam) thu thap. 

Viec hdi cung bi can, lay Idi khai ngudi 
lam chiing, ngudi cd quyen lpi, nghia vu lien 
quan cung gap khd khan la do nhung ngudi 
nay thudng di lam nuang riy frong rimg sau 
hoac di lam cong nhan tai cac nha may d cac 
tinh, thdnh phd khac, cd mdt sd di lao ddng 
trai phep qua bien gidi (Trung Qudc)... 

2. Mdt so kinh nghifm trong cong tac 
thuc hanh quyen cong to va kiem sat 
dieu t r a cac vu an vi ph^m vS khai thae, 
bao vf rumg 

2.1. Kinh nghiem trong cdng tde kiem 
sdt hog.t dpng khdm nghi§m hien tru&ng 

Ngay sau khi nhan dugc thdng bao ciia 
Co quan dieu tta ve ke hoach kham nghiem 
hien trudng vu khai thac lam san frai phep, 
Kiem sat vien dugc phan cdng Idem sat hoat 
ddng kham nghiem hien trudng phai lap ke 
hoach kiem sat kham nghiem hien trudng va 
truoc khi len hien trudng, Kiem sat vien phai 
kiem sat thanh phan tham gia Doan kham 
nghiem gdm: Dieu tta vien chii tri kham 
nghiem, can bd Kiem lam, dia chinh xa (de 
xac dinh vi tri loai rimg, loai gd bi chat ha...), 
dai chen chinh quyen Uy ban nhan dan xa, 
lire lugng hd frg boat ddng kham nghiem, cd 
sir tham gia ciia duong su, ngudi lam chiing 
hay khong, viec chuan bi cac cdng cu, dung 
cu phuc vu viec kham nghiem cd dam bao 
khdng (thude day, may anh...). Khi kiem sat 
viec kham nghiem hien trudng, Kiem sat 
vien cin van dung day du, dung dan cac quy 
djnh cua Bd luat Td tung hinh sir (BLTTHS) 
nam 2015, Quy che tam thdi cdng tac thuc 
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hanh quyen cdng td, kiem sat vide kham 
nghifm hien trudng, khara nghidm tir thi, 
thuc nghidm didu tta va giam dinh (ban hanh 
kem theo Quylt dinh sd 170/QD-VKSTC 
ngay 02/5/2018 cua Vidn tiu-cmg Vien kidm 
sat nhan dan tdi cao). Ket thiic boat ddng 
kidm sat kham nghiem hien trudng, Kilm 
sat vien phai lap Bao cao kit qua kilm sat 
viec kham nghiem hidn trudng va de xuit 
cac bidn phap tiep iheo trinh Lanh dao Vidn. 

2.2. Kinh nghiem trong cong tac kiim 
sdt quyet dinh khai to vu dn 

Thdng qua cdng tac kidm sat boat dong 
kham nghiem hidn truang va ttdn co sd cac 
hd so, tai lieu kem theo hd so quylt dinh 
khdi td vu an do Ca quan didu tta chuyin 
Vidn kidm sat de kidm sat viec khdi td vu 
an, Kidm sat vidn dugc phan cdng phai 
danh gia dugc chinh xac cac yeu td cau 
Ibanh tgi pham quy dinh tai Dieu 232 Bg 
lu^t Hinh su nhu: Danh gia chinh xac v l 
chil thd thuc hien tdi pham (nguai pham tgi 
cd nang luc chiu frach nhiera hmh su vd tdi 
nay khdng), khach the cua tpi pham nhu the 
nao (xam pham loai rimg nao, khdi lugng 
gd hi khai thac la bao nhieu), hanh vi khach 
quan thd nao, mat chu quan cua tdi pham ra 
sao de tir dd xac dinh diing dan vide dinh tdi 
danh ma Co quan didu tra khdi td. Ben canh 
viec danh gia diing tpi danh ttong quydt 
dinh khdi td vu an, Kidm sat vien can kiem 
sat hinh thirc va ngi dung ciia quydt dinh 
khoi td vu an ve ngay, thang, nam ra quyet 
dinh, CO quan ra quydt dinh, ngudi cd tham 
quyin ky quylt djnh va dia ban neu frong 
quyet dinh cd phu hgp vdi dia ban (xa, 
huydn, khu vuc rimg) cd tdi pham diing 
nhu thuc t l hay khdng, bdi le, cd nhidu vu 
an, cac ddi tugng thuc hien hanh vi khai 
thac trai phep Iam san tren dia ban 02 xa 
cua 02 huyen khac nhau nhung lai cimg the 
hidn frong 01 quylt dinh khdi td vu an ciia 
01 huyen la ttai vdi quy dinh cua BLTTHS. 

Sau khi nghien ciiu diy du hd so, tai lieu 
kera theo quyet dinh khdi td vu an, Kidm sat 
vidn thay cd can cir va diing phap luat thi dd 
xuat Lanh dao Vien ban hanh van ban kilm 
sat vide khdi td vu an de chuydn Co quan 
didu tta tidp tuc didu tta vu an. 

2,3. Kinh nghiem trong cong tac kiem 
sdt quyet dinh khdi to bi can 

Do dac thil cac vu an khai thac ttai phep 
lam san frdn dia ban huyen Bach Thdng cd 
nhidu ddi tugng tham gia, cd nhiing vu cd 
ban 20 ddi tugng, cac ddi tugng cd miic dp 
khai thac khac nhau, khdi lugng khac nhau, 
ndn Kidm sat vidn khi nghien ciiu hd so de 
nghi phe chuan khdi td bi can cdn: 

- Lap bang kd khdi lugng gd hi chat, cat, 
lay khdi hien truang cua timg ddi tugng, 
theo dd, bang ke can lap cac cot: Tdn, dia chi 
ddi tugng, khdi lugng gd chat, cua, cat, vi tri 
khu vuc rimg, khdi lugng gd ddi tugng da 
khai thac cdn lai tai hidn truang, khdi lugng 
gd da lay ra khdi hidn trudng, khdi lugng gd 
cac ddi tugng da ban, tieu thu hoac su dung. 

- Danh gia ve ly lich ca nhan cac ddi tugng 
(chil thd cua tdi pham) nhu: Hg tdn; ngay, 
thang, nam smh; chiic vu dang; doan the; 
trinh do hgc van; dan tde; noi cu tni... de tir dd 
sang Igc va co kd hoach kidm sat vide ghi loi 
khai Clia cac ddi tugng. Ddi vdi nhiing ngudi 
Cling tham gia khai thac nhung chua du mirc 
dinh lugng (khdi lugng) dinh khung cua tgi 
pham (theo Dieu 232 Bd luat Hinh su), nhung 
ngudi lara chimg tiii ciing can danh gia, sang 
lpc cac thdng tin neu fren de tir dd xac dinh cd 
ddi tugng nao dudi 18 tudi hay khdng, cd ddi 
tugng nao khdng biet chii, khdng biet dgc, 
bilt viet khdng de ap dung bidn phap td tung 
phu hgp vdi quy dinh cua BLTTHS. 

- Kiera sat vidn can nghidn ciiu va danh 
gia ddy du, toan didn cac tai lieu, chiing cii 
cd frong hd so vu an nhu: Bien ban su vide, 
cac bien ban kham nghiem hien trudng, sa 
dd hien trudng, vat chimg, phuang tidn 
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pham tdi, ldi khai ciia cac duong su, nguai 
lam chiing,... cac ban dd v l loai rimg, khu 
vuc rimg dd xac dinh diing loai rung, khdi 
lugng lam san bi khai thac frai phep d l xac 
dinh dung dinh khung, dilra, khoan cua didu 
luat ddi vdi timg ddi tugng de dara bao 
quyet dinh khdi td hi can diing ddi tugng, 
diing diera, khoan cua didu luat. 

- Kiem sat vien can thuc hien tdt vide lay 
ldi khai tnrd'c khi phd chuan khdi td bi can 
dd lam rd hanh vi khai thac lam san ttai phep 
cua tung bi can (lam ro vide bi can chuan bi 
dung cu, phuang tidn, tiiidt bi chat, cua cay 
the nao, hop bat rauc dd xe gd dang hop va 
dang thdt the nao, hanh vi khuan vac, 
chuydn chd ra khdi khu vuc khai thac ra sao, 
sir thara gia cua cac ddi tugng cung khai thac 
cd vai ttd thd nao, ban cac san phara khai 
thac cho ai...). Dd la co sd dd dd xuat phd 
chuan quydt dinh khdi td bi can, dara bao 
viec phe chuan cd can eii, diing phap luat. 
Kidra sat vidn kidra sat chat che vide khdi td 
vu an, khdi td bi can, danh gia ky cac tai lieu, 
chimg cii va ddi chidu cu thd vdi cac quy 
dinh cua phap luat de de xuat phe chuan. 

2.4. Kinh nghiem trong cdng tde thyc 
hdnh quyen cong td vd kiem sdt dieu tra 

Kidm sat vidn phai kiera sat chat che tinh 
cd can cii va hgp phap ddi vdi cac quydt 
dinh tam giii, quyet dinh giii ngudi ttong 
trudng hgp khan cap trudc khi khdi td bi 
can. Sau khi khdi td bi can, Kidm sat vidn 
phai kidm sat chat che cac Ldnh bat hi can de 
tam giara, lenh tara giam ndu frong vu an cd 
ddi tugng dii dieu kien de tam giam theo 
Dilu 119 BLTTHS nam 2015. Ddng thai, 
Kiera sat vien can lap dd xuat Lanh dao Vidn 
phd chuin lenh tara giam, Lenh bat bi can dd 
tara giara khi xet thay cd bi can cd du dieu 
kidn tam giara phuc vu didu tta theo quy 
dinh Clia BLTTHS. Khi kidm sat cac bidn 
phap ngan chan, Kidm sat vidn can tinh toan 
cu thd khdi lugng gd raa timg hi can khai 

thac de xac dinh dung dilm, khoan ciia dieu 
luat; danh gia day dii nhan than timg ddi 
tugng, kiera sat vide tam giam cac ddi tugng 
nham franh viec tam giara cac ddi tugng 
ttong cung mdt vu an vdi nhau d l ttanh vide 
cac ddi tugng thdng cung, gay khd khan cho 
boat ddng dilu tta. 

Ngay sau khi phe chuin quylt dinh khdi 
td bi can ddi vdi timg bi can, Kidm sat vien 
chil ddng bara sat qua trinh dilu fra, phdi 
hgp chat che vdi cac Dieu tta vidn, kip thdi 
dd ra cac yeu cau dieu tta cu thd, chi tiet dd 
Didu tta vidn tidn hanh dieu tta. Trudc khi 
ban hanh ban yeu cau dieu tta, Kiem sat vidn 
can ttao ddi cu thd vdi Didu fra vidn vd cac 
ngi dung ciia ban ydu cau didu fra. Khi de ra 
ydu cau didu fra, Kiem sat vidn phai dua vao 
quy dinh tai cac van ban quy pham phap luat 
ve vide xir ly vi pham vd quan ly, bao vd 
rimg nhu: Nghi djnh sd 157/2013/ND-CP 
ngay 11/11/2013 cua Chinhphii quy dinh xir 
phat vi phara hanh chinh vd quan ly rimg, 
phat trien rimg, bao vd rimg va quan ly lam 
san; Thdng ttr lidn tich sd 19/2007/TTLT-
BNN-BTP-BCA-VKSNDTC-TANDTC 
cua Bg Ndng nghiep va phat trien ndng thdn, 
Bd Tu phap, Bd Cdng an, Vien kidm sat 
nhan dan tdi cao, Tda an nhan dan tdi cao 
hudng dan ap diang radt sd dieu cua Bd luat 
Hmh sir vd cac tpi pham frong linh vuc quan 
ly rimg va quan ly lara san... 

Ddng thdi, Kiem sat vien phai lam ro 
dugc cac dau hieu dac tnmg cua "Tdi vi 
pham cac quy dinh vd khai thac, bao ve rimg 
va lam san" dugc quy dinh cu thd tai Didu 
232 Bd luat Hmh su nam 2015 dl xac 
dinh loai rimg (rimg san xuat, rimg dac dung 
hay rimg phdng hd...); dien tich rimg bi khai 
thac; ydu cau dinh gia de xac dinh sd lugng, 
trir lugng cay gd bi chat pha, cac loai cay bi 
chat pha thuoc nhdm gd gi, gia tri thiet hai...; 
ydu cau co quan dieu tta thu giir phuang 
tien, cdng cu ma ddi tugng dung de chat pha, 
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khai thac lara san, van chuyen lam san. 
Kiem sat vien chu ddng lap k l hoach, 

nhat ky Idem sdt dieu fra dd dam bao thcri 
ban, tien do didu tta va kip thdi, khac phye 
nhung thieu sdt, vi phara frong qua trinh 
dieu tra. Tat ca cac boat ddng fren diu phai 
dugc ghi chep, cap nhat vao so sdch, vao 
nhat ky, nam dugc tidn dp ciia vu an, kit qua 
didu fra, thu thap chimg cir cung nhu kilm 
sat viec hdi cung cua Dieu fra vien. 

Dd thuc hien tdt cac ky nang, nghiep vu 
thuc hanh quydn cdng td va kidm sat dilu 
fra, Kiem sat vien can nam viing, chic va 
van dung diing dan cac quy dinh ciia phap 
luat lien quan' va eac quy che nghiep vu 
ciia nganh^. 

Trudc khi ket thuc dilu tra 10 ngay, 
Kidm sat vien va Didu tta vidn da phdi hgp 
nghien ciiu tdng hgp toan bp tai lieu, chiing 
cir ciing nhu xac dinh rd cac chimg cir budc 
tpi, chiing cie ga tdi, cac tmh tidt tang nang, 
giam nhe ttach nhidm hinh su, nhimg van dd 
cdn phai dieu fra ihera. Ddi vdi nhiing vu an 
phiic tap, cd bi can khdng nhan tdi hoac cd 
bi can nhan khai tiiac khdi lugng go Idn ban 
ldi khai ban dau, thi Kiem sat vien phai cung 
Didu fra vien hdi cimg tdng hgp, lam ro viec 
nhan tdi hay khdng nhan tdi ciia bi can, dau 
franh de xac dinh chmh xac frach nhidm hinh 
su ddi vdi timg bi can, xac dinh khdi lugng 
gd chi tiet ma timg bi can da khai thac ttai 
phep dd tiep tuc ydu cau Co quan didu fra thu 
thap day dii chimg cii, ca chiing cir budc tdi 
va go tdi, khdng de ki t thiic dieu tta mdi de 

1. BQ lu?t Hinh sy nam 2015, sura doi bo sung nam 
2017 va BLTTHS nam 2015; Thong tir lien tich s6 
04/2018/TTLT-VKSNDTC-BCA-BQP ngay 19/10/2018 
quy dinh vh ph6i hgp giua Ca quan dilu tra va Vien kiem 
sdt trong viec thyc hi?n mgt so quy dinh ciia BLTTHS. 

2. Quy che lam th6i c6ng tac thirc hanh quy&i cong to, 
kiem sat vi|c khcri to, dieu tra va truy to (ban hanh kem 
theo Quyit dinh s6 03/QD-VKSTC ngay 29/12/2017 ciia 
Vi$n Inrdng Vi$n kiem sdt nhan dan t6i cao). 

xuat fra hd so dd didu tta bd sung. 
2.5. Kinh nghiem trong cong tac chi 

dao, dieu hdnh 
Huyen Bach Thdng la dia ban cd dien 

tich riing Idn, tidp giap khu bao tdn thidn 
nhien qudc gia Kim Hiiy, cd nhieu loai gd 
quy, hiem, nen hang nara da xay ra nhidu 
vu an pham tdi vi phara cac quy dinh v l 
khai thac, bao vd rung va lam san; do dd, 
dugc Lanh dao Vien dac bidt quan tam chi 
dao giai quydt. Lanh dao Vidn da xay dung 
kd hoach cdng tac vdi nhiing chi tieu 
ngjiidp vu va cac bien phap thuc hidn cu 
thd, dac biet la chu ttgng xac dinh cac khau 
dot pha la cdng tac thuc hanh quyen cdng 
td va kidm sat dieu tta an ve tdi vi pham cac 
quy dinh ve khai thac, bao vd rimg vk lam 
san. Lanh dao don vi quan tara, chi dao 
nghiep vu chat che, kip thdi udn nan, khac 
phuc nhiing thieu sdt cua can bd, Kidm sat 
vien khi thyc hidn nhidm vu ndn chSt lugng 
cdng tac thuc hanh quydn cdng td va kidra 
sat dieu tta dugc nang cao ro ret, thd hien 
vai frd, uy tin eua Vien kiem sat ddi vdi cap 
uy Dang, chinh quydn dia phuang va cac ca 
quan tu phdp fren dia ban huydn. 

Lanh dao Vidn thudng xuydn ydu cau 
Kidm sat vien bao cao tien dp kiem sat didu 
tta vu an, kidm sat viec thu thap tai lieu, 
chimg cii va dua ra nhiing giai phap de thao 
go nhung vudng mac, khd khan frong qua 
trinh giai quydt. Ddi vdi nhiing van de, quan 
dilm cd sir khac nhau ve nhan thirc giua cac 
CO quan tien hanh td tung ttong giai quydt an, 
Lanh dao Vien ydu cau Kidra sat vien lap ke 
hoach va td chiic cac cude hgp lien nganh 
cac CO quan tidn hanh td tung, cac cude hgp 
vdi cac CO quan hiru quan (UBND huyen, 
UBND xa, Phdng Tai nguydn mdi trudng. 
Hat kilm lam, Tram kiem lam) de ciing ban 
bac, thdng nhat dua ra cac phuang hudng, 
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