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BAN VE CHE DINH HOP DONG L A M VIEC CUA 
VIEN CHU'C TRONG LUAT VIEN CHtJC 

va Thi Thu Hang * 

Tom tat: Thiic hien cd cdu lai doi ngU can bo, cong chite, vien chiic (CBCCVC); doi 
mdi chinh sach tien lUdng; thiic hien che do hap dong co thdi han doi vdi vien chiic nha 
nUdc la nhiing gidi phdp dUdc ddt ra trong Nghi quyet so 19/NQ-TW cua Ban Chdp hanh 
TW Bdng khda XII nhdm tiep tuc doi mdi to chile, ndng cao chdt lUdng vd hieu qud hoat 
dong cua ddn vi sif nghiep cong lap (SNCL). SUa doi quy dinh ve hdp dong ldm viec trong 
Ludt Vien chiic nhdm hdo ddm tinh on dinh, tinh linh hoat ciia quan he viec ldm; quyen 
tu do lUa chon viec ldm ciia vien chUc vd phdt huy cd chetu chu cua ddn visU nghiep cong 
lap. 

Tiiiihoa: che dinh hop dong; Ludt Vien chiic 

Abtract: Implementing the restructuring of cadres, civil servants and officials; salary 
policy reform; implementing the contract regime for state officials are the solutions set out 
in Resolution No. 19 / NQ-TW of the Central Committee of the Party Central Committee 
XII to continue renewing the organization and improving the quality, quantity and 
performance of public service units. Amending regulations on working contracts in the 
Law on Public Employees to ensure the stability and flexibility of employment relations; 
freedom of employees choice of employment and promotion of autonomy mechanism of 
public non-business units. 

Keywords; the contract regime; Officer Law 

Ngdy nhdn bdi: 20/4/2019 Ngdy siia bdi: 08/5/2018 Ngdy duyet ddng: 25/5/2019 

1. Quan niem ve ban chit hop dong lam Hop dong hanh chinh la mot trong 
viec cua vi6n chuc nhflng phuong thiSc quan trpng gop phan 

Thflc hien cai each hanh chinh nha xac dinh trach nhiem cua chu the trong 

nfldc (HCNN) chuye'n hoat dong quan ly "" "^^ ^°' " * ' ^ "nh HCNN. Cac nha 
sang mo hinh phuc vu doi hoi cac cO quan k^o^ hoc phap ly Viet Nam cho ring sfl 
nha nfldc va cac don vi SNCL phai d6i ''̂  <*'̂ ' "^^ hop dong hanh chinh (HDHC) 
m(Si phuong thflc quan ly, tang cflcfng dan S°V phan lam thay doi phflong thflc, hinh 
chu, nang cao chat Iflflng dich vu cong dap thflc hoat dong cua cac co quan, to chfle 
flng yeu cau cua xa hpi, phuc vu loi ich nha nfldc, tao dieu kien thuan lpi cho sfl 
chung, quyen va lpi ich hpp phap cua to phat trien dich vu cong, giam bien che 
chfle, ca nhan. trong bp may nha nfldc, tang cudng trach 
''ITS, Trudng Dai hgc Noi vu Hci Noi 
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nhiem cua cae ed quan, td chdc cdng 
quyen. HDHC dfldc xem la hinh thflc cua 
hoat dpng HCNN, de giai quylt nhflng 
van de phat sinh trong boat dpng HCNN, 
ton tai dfldi nhieu hinh thflc nhfl: hdp 
dong tuyen dung cdng ehflc ngoai ngach 
(loai hpp ddng dflpc xac dinh trin ed sd 
cae quy dinh eua phap luat ve tuyen dung 
lao ddng trong cd quan nha nfldc ddi vdi 
mdt so cdng vile lai xe, bao vl, vl sinh moi 
trfldng...), hpp dong dao tao, hdp dong 
cung flng vat tfl, ky thuat eho cd quan 
nha nfldc... Quyet dinh tuyen dung cdng 
chfle ve ban ch& cung la HDHC [8]. Dfl 
thao Luat Hanh chinh edng lan 2 cung xac 
dinh: HDHC cdng la van ban thoa thuan 
ciia hai hay nhieu ben, trong dd mpt ben 
la CO quan nha nfldc cd tham quyin quan 
ly hanh chfnh de thflc hien edng vu, thue, 
mua dich vu edng. Theo Dfl thao, chu the 
HDHC ed pham vi hep. Mot ben ehu the 
phai la cd quan nha nfldc ed tham quyen 
quan ly hanh chfnh. Tuy nhiln, dieu nay 
chfla phfl hdp, bdi rauc tilu cua HDHC 
khdng chl de thflc hien cdng vu raa edn 
cung cap dich vu edng. Do vay, ddn vi 
SNCL cflng phai dflgc xac dinh la mot 
trong nhflng chu thi cua HDHC. 

Can efl vao ehu the eua hpp ddng, ed 
the phan chia HDHC thanh hai loai: (1). 
Hdp ddng gida cd quan, to chdc cdng 
quyen vdi td chfle, ca nhan (doi tfldng cua 
cong vu hoae khach hang cd nhu cau cung 
cap dich vu eong); (2). Hdp ddng gifla c(3 
quan, to chfle cdng quyen uy quyen cho 
ngfldi lao dpng (cong ehflc, vien chfle) 
thay mat ca quan, to chfle cdng quyen 
thflc hien cae hanh vi edng vu, hanh vi 
cung flng dieh vu cdng. HDHC thfl hai 
ton tai dfldi hinh thflc quyet dinh tuyen 

dung cdng chfle hay hdp dong Iam viee 
ddi vdi vien ehflc. 

Khi thflc hiln mue tilu cai each chl 
dp cdng vu, cdng chfle theo hfldng nang 
dpng, linh hoat, Quyet dinh 1557/QD-
TTg ngay 18/10/2012 cua Thu tfldng 
Chfnh phu da quy dinh chinh sach thflc 
hien che dp edng ehflc hdp ddng. Trflde 
mat, nghien cflu quy dinh cho phep cac 
Cd quan hanh chinh dflde ky hdp ddng lao 
dpng ed thdi ban tdi da la mdt nam ddi vdi 
mpt sd vi trf de dap flng ngay yeu eau cfla 
hoat dpng cdng vu. Ve lau dai, can nghien 
cdu sda doi Luat Can bd, cdng chdc theo 
hfldng ed ehl dp cdng chdc hdp ddng. Tuy 
nhien, hiln nay chfla cd mot van ban phap 
luat chinh thflc xac dinh chl dp phap ly 
eua hgp ddng doi vdi edng chdc. 

So vdi che dp hdp ddng eua eong chfle, 
ban chat phap ly hdp dong cua vien ehflc 
da dfldc xac dinh chinh thflc trong Phap 
lenh Can bp, cdng chfle (sfla doi, bo sung 
nam 2003), Nghi dinh so 116/2003/ND-
CP ngay 10/10/2003 cua Chinh phu quy 
dinh vl tuyen dung, sfl dung va quan ly 
CBCC trong eac ddn vi sfl nghiep cua nha 
nfldc, theo dd, hgp ddng lam viec la hinh 
thflc tuyen dung ngfldi vao lam viec trong 
cac ddn vi sfl nghiep cua nha nfldc bang 
van ban thoa thuan gifla ddn vi dfldc giao 
thara quyen tuyen dung va ngfldi dfldc 
tuyen dung. 

Trong Luat Vien chdc nam 2010, khai 
niem hdp dong lam vile dflpc giai thieh 
cu the hdn theo hfldng xae dinh ndi dung 
cua thoa thuan cua hdp dong: Hdp dong 
lam viee la sfl thda thuan bang van ban 
gifla viln chfle hoac ngfldi dfldc tuyen 
dung lam vien chfle vdi ngfldi dflng dau 
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ddn vi SNCL ve vi tri viec lara, tien Ifldng, 
ehe dp dai ngp, dieu kiln lam vile quyen 
va nghia vu cua moi bin. 

Ve ban chat, hpp dong gifla co quan, 
to chfle, ddn vi SNCL ddi vdi viln chdc la 
HDHC, dflde dieu chinh bang luat cdng, 
bao dam nguyln tac uy quyen va hfldng 
tdi phue vu nen edng vu, cung flng dieh 
vu edng. Tuy nhien, moi loai hgp ddng 
deu cd nhflng gidi han phap ly nhat dinh 
ddi vdi nguyen tac thda thuan khi xae lap 
quan he hdp ddng. Doi vdi edng chfle, npi 
dung thda thuan khi xae lap quan he hgp 
dong bi gidi ban manh me bdi cac yeu cau 
phai bao dam trong thflc thi quyen Iflc 
nha nfldc, trach nhiem eua cdng chdc ddi 
vdi Dang, Nha nfldc va Nhan dan. 

Hdp ddng lara viec cua vien chfle vfla 
ed nhflng net tfldng dong vdi quan he 
hdp ddng eua edng chfle, vfla cd nhflng 
net tfldng dong doi vdi ngfldi lao dpng 
lara viee theo chl dp hdp ddng lao ddng 
trong doanh nghiip. Mac du khdng phai 
la chu the thflc thi edng vu nhflng vdi tfl 
each la chu thi trong he thdng to chdc 
cdng, quyen va nghia vu cua vien ehflc 
cflng dxioc xay dflng trin cd sd nguyln tac 
nghe nghiep. Khd cd the xac dinh dflpc 
ndi dung ma viln chfle va ddn vi SNCL tfl 
dinh doat, thda thuan trong hdp dong lara 
vile. Sfl thda thuan chi thi hiln d nhdng 
khfa canh nhfl: mong muon dfldc tuyen 
dung, thflc hien vi tri viee lam; nhflng 
thda thuan chara dflt hdp dong lara vile 
hoac ddn phfldng chara dflt hdp ddng 
lara vile cd nhilu net tfldng dong vdi thda 
thuan cham dflt, ddn phfldng cham dflt 
hpp dong lao dpng. 

So vdi hdp ddng lam viee cua viln 
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chdc, tfnh chat tfl do thda thuan trong 
hgp ddng lao ddng dfldc the hiln d rafle 
dd eao hdn. Ngfldi lao dgng va ngfldi sfl 
dung lao ddng ddoc thda thuan vl vile 
lam, tiln Ifldng, quyin va nghia vu gifla 
cae ben, dieu kien lao ddng. Nhflng gidi 
han phap ly van dat ra trong xac lap ndi 
dung hdp dong. Ngfldi sfl dung lao ddng 
khdng dfldc tra Ifldng thap hdn rafle Ifldng 
tdi thilu vung, phai Ifla chpn md hinh thdi 
gid lam vile do nha nfldc quy dinh, phai 
cd traeh nhiera bao dara vile lam... Dilu 
nay cho thay, ca ba che dinh h(?p ddng ap 
dung doi vdi edng chfle, vien chfle, ngfldi 
lao ddng deu khdng thoa man yeu td tfl 
do trong nguyen tac thoa thuan nhfl hdp 
ddng dan sfl, hdp ddng thfldng mai. Phap 
luat ludn dat ra gidi ban tfl do thoa thuan 
ma nlu cac ben vflpt qua gidi ban thi sfl 
thong nhat y ehi eua cac bin eung khdng 
dflde cdng nhan. Cdn doi vdi hgp ddng 
dan sfl, neu sfl thoa thuEln gifla cac bin 
chi la sfl flng thuan mdt quy ehe phap ly, 
la thdng nhat y ehl de thfla nhan nhflng 
quyen va nghia vu phap ly luat thflc dinh 
trao eho dfldc coi la nghia vu phap dinh va 
dflgc phan bilt vdi nghia vu dan sfl. Hdp 
ddng ed thi coi nhfl bi hoan hieu Iflc cho 
den khi quy dinh eua luat thflc dinh dd 
hit hieu Iflc [9]. 

Vdi xu hfldng xay dflng mdt nin hanh 
chinh hien dai, tach hoat ddng eung flng 
dich vu cdng ra khdi hoat ddng edng 
quyen, tang efldng trach nhiem eua bp 
may hanh chfnh, ddn vi SNCL trong quan 
he vdi to ehflc, ca nhan, xa hoi, mac du 
cd tinh chat cua HDHC nhflng phap luat 
can xay dflng co ehe md rpng ylu td tfl do 
trong thoa thuan cua hgp dong sfl dung 
nguon nhan Iflc de thflc thi cdng vu, cung 
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flng dieh vu cdng, trong do cd hpp ddng 
lam viec ddi vdi vien chfle. 

2. Quy dinh cua Phap lenh Can bo, 
cdng chdc (sda doi, bo sung nam 2003) 
vii Luat Vien chiic nam 2010 ve hofp d6ng 
lam viec ddi vdi viln chdc 

Phap linh Can bg, edng chfle sda ddi, 
bo sung nam 2003 danh dau sfl ra ddi 
chfnh thflc vl dia vi phap ly eua ddi ngu 
vien ehflc lam vile trong ddn vi sfl nghiep 
Clia nha nfldc thdng qua hdp dong lam 
vile, van ban thda thuan gifla ddn vi sfl 
nghiep cua nha nfldc va ngfldi dflgc tuyen 
dung. 

Can efl vao nhu cau cdng vile, ke hoach 
bien chl dflde duyet va nguon tai ehinh 
cua ddn vi, ed quan ed thara quyin quan 
ly vien chfle hoae ddn vi dflde giao quyen 
tuyin dung, xay dflng ke hoach tuyen 
dung va quyet dinh hinh thflc thi tuyen 
hoac xet tuyen, bao cao cap tren trflc tilp 
va cd quan ed tham quyen quan ly vien 
ehflc dl theo ddi, kiera tra. Sau quy trinh 
tuyen dung, ngfldi trung tuyen phai din 
cd quan cd thara quyen tuyen dung de ky 
hdp dong lara vile lan dau. Hgp ddng lam 
viee lan dau cd thdi ban bing thdi gian thfl 
viee flng vdi moi loai viln ehflc. Sau khi 
het thdi gian thflc hiln hdp ddng lam vile 
lan dau, ngfldi dat ylu cau thfl viee dflgc 
tiep tuc ky hdp dong lam viec cd thdi ban 
du 12 thang den 36 thang hoac hdp ddng 
lam viec khdng cd thdi han va bo nhilm 
vao ngach viln chdc. 

Doi vdi eae trfldng hdp da cd tfl hai lan 
lien tiep trd lln ky hdp dong lam vile cd 
thdi han 36 thang, lan ky hdp ddng tilp 
theo, nefldi dflne dau hoac ngfldi dfldc 

uy quyen cda ngfldi dflng dau ddn vi sfl 
nghiep can efl vao nhu cau cdng vile, 
nang Iflc lam viec eua viln chfle va kha 
nang tai chfnh cua ddn vi sfl nghiep quylt 
dinh vile ky hdp dong lara vile khdng ed 
thdi ban ddi vdi tdng trfldng hdp cu the. 

Nhflng quy dinh nay ed sfl thdng nhat 
vdi quy dinh cua Bg luat Lao ddng nam 
2012 vl viec thflc hien che dp hpp dong 
lao dpng. Thdi ban cua hdp ddng lao ddng 
xae dinh thdi ban dflde quy dinh trong 
pham vi td du 12 thang den 36 thang. 
Ngfldi sfl dung lao ddng ehi dflde ky hdp 
ddng lao ddng xac dinh thdi han tdi da la 
02 lan. Sau dd nlu ngfldi lao ddng van tiep 
tue lam viee thi phai ky kit hdp dong lao 
ddng khdng xac dinh thdi ban. Cd dflde 
nhflng quy dinh nay, phap luat lao ddng 
Viet Nam cung da trai qua ba lan ban 
hanh, sfla doi, bd sung nhara hfldng tdi 
rauc tieu bao ve quyin lara viee cua ngfldi 
lao dpng, thflc hiln chfnh sach bao dara 
viec iam, tao dieu kien eho radi quan he 
lao dpng dfldc hai hoa va on dinh. 

Sau gan 10 nam thflc hien ehl dinh hdp 
ddng lam vile theo quy dinh cua Phap 
lenh Can bd, cdng chfle (sda doi, bo sung 
nam 2003), Luat Vien chdc nam 2010 xac 
lap hai loai hdp hdp dong lam vile sau quy 
trinh tuyen dung vien chfle: hpp dong lam 
vile xac dinh thdi ban va hdp dong lara 
vile khdng xac dinh thdi ban. Hpp ddng 
lam viee khdng xae dinh thdi han ap dung 
doi vdi trfldng hdp da thflc hien xong hgp 
ddng lam viee xae dinh thdi han va hai 
trfldng hdp: (1) CBCC dflde chuyen sang 
lam vien chfle tai ddn vi SNCL khi dap 
dng cac dieu kiln thed quy dinh cua phap 
luat; (2) Cdng chdc trong bo may lanh 
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dao, quan ly eua ddn vi SNCL khi hit thdi 
han bd nhiera ma khdng dfldc bo nhilm 
lai nhflng van tiep tuc lam viec tai ddn vi 
SNCL do dfldc chuyen lara vien chfle va 
bd tri cdng tac phu hpp vdi ehuyen radn, 
nghiep vu. 

Viec thflc hiln chl dp hdp ddng lam 
viee cua Luat Vien chfle nam 2010 tao ra 
nhflng khd khan nhat dinh so vdi thflc 
hiln quy dinh cua Phap lenh Can bp, cdng 
chfle (sfla ddi, bo sung nara 2003). Dd la 
vile khdng xac dinh rd thdi ban cua hgp 
ddng lam vile xac dinh thdi ban; khdng 
xac dinh rd thdi han eua hpp ddng lam 
viee lan dau bang thdi gian bang thdi gian 
tap sfl cfla vien ehflc. Luat Viln chfle nam 
2010 chi quy dinh thdi gian tap sfl eua 
vien chfle phai dflpc quy dinh trong hpp 
dong lam viec dan din phat sinh rapt so 
van de can phai dflpc giai quyet: trfldng 
hpp vien ehflc hoan th^nh chl dp tap sfl 
hoac khdng dat ylu c^u trong thdi gian 
tap sfl hoac bi xd ly ky luat (nhflng chfla 
hit han hpp ddng lam vile) thi khdng ed 
can efl, quy trinh dl ky kit hdp dong tilp 
theo hoac chcim dflt hdp ddng lam vile. 

Nhflng bat cap nlu tren da bflde dau 
dfldc khac phuc bang quy dinh cua 
Nghi dinh so 161/2018/ND-CP ngay 
29/11/2018 sfla doi, bo sung rapt so quy 
dinh ve tuyen dung cdng chfle, viln chdc, 
nang ngach cdng chdc, thang hang vien 
ehflc va thflc hien che dp hdp dong rapt so 
loai edng vile trong co quan HCNN. Theo 
do, viln chfle dfldc tuyen dung vao ddn 
vi SNCL phai ky hdp ddng lam vile xac 
dinh thdi ban lan dau tfl du 12 thang din 
36 thang. Thdi gian thflc hiln ehl dp tap 
sfl (nlu cd) dflde quy dinh trong hpp ddng 
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lara viee xac dinh thdi han. Sau khi het 
thdi han eua hpp dong lara viec lan dau, 
ngfldi dflng dau ddn vi SNCL danh gia kit 
qua thflc thi nhiem vu eua viln ehflc va 
can efl vao nhu eau sfl dung cua ddn vi 
SNCL de quyet dinh ky tiep hdp ddng xac 
dinh thdi hem hoac khdng xac dinh thdi 
ban hoac cham dflt hpp ddng lam vile doi 
vdi vien ehdc. Trfldng hdp viln ehflc ky 
tiep hgp ddng lam vile xac dinh thdi han 
thi sau khi hit thdi han cua hdp dong lam 
vile, ngfldi dflng dau ddn vi SNCL xem 
xet thflc hien vile ky hdp ddng lam viec 
khdng xac dinh thdi han hoac eham dflt 
hgp ddng lara vile doi vdi viln ehflc. Nhfl 
vay, khi sfl dung vien chdc, cflng gidng 
nhfl ngfldi sfl dung lao ddng, ddn vi SNCL 
chi dfldc ky tdi da 2 lan hop dong xac dinh 
thdi han. 

Nghi dinh nay da ke thfla quy dinh vl 
thdi han hgp ddng lara vile xac dinh thdi 
ban trong Phap lenh Can bp, cdng ehflc 
(sfla ddi, bo sung nara 2003) va nguyln 
tae giao kit hdp dong lao dpng eua Bd luat 
Lao ddng nara 2012. Day la hfldng tfl duy 
phap ly phfl hdp trong boi canh bao dara 
vile thflc hiln quyen con ngfldi, quyin 
cdng dan theo quy dinh cua Hien phap 
nara 2013. Do vay, khi sfla doi ehe dinh 
phap luat ve hgp ddng lam vile cua vien 
ehflc phai hfldng tdi muc tilu thiet l|p 
radi quan he lao ddng hai hoa, on dinh; 
tao ddng Iflc phat huy hieu qua hoat dpng 
eua ddn vi SNCL. 

3. Kiln nghi s£(a doi, bo sung che dinh 
hpp ddng lam viec cua viln chdc trong 
Luat Vien chdc nam 2010 

Dfl thao Luat sda ddi, bd sung mpt so 
dieu eua Luat Can bd, cdng chfle va Luat 
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Viln chfle (sau day gpi tat la Luat sfla doi, 
bd sung) trinh Uy ban thfldng vu Quoc 
hpi tai phien hpp thfl 33 da xac lap phfldng 
an vl che dp hdp dong ddi vdi vien ehdc 
tuyen diing mdi, theo do, tat ca cae trfldng 
hdp viln ehdc dflpc tuyl'n dung mdi sau 
Luat sfla ddi, bo sung ed hieu Iflc se chi 
thflc hien ky kit hdp ddng xac dinh thdi 
ban. Hdp ddng lam viee xac dinh thdi ban 
la hpp dong ma trong do hai ben xae dinh 
thdi h^n, thdi diera eham dflt hieu Iflc eua 
hpp ddng trong khoang thdi gian tfl du 12 
thang din 36 thang, trfl 3 trfldng hdp: (1) 
Vien ehflc da ky hdp ddng lara vile xac 
dinh thdi ban trflde ngay Luat sfla ddi, 
bo sung cd hieu Iflc; (2) CBCC chuyin 
thanh vien chfle theo quy dinh eua phap 
luat; (3) Viln ehflc da thflc hien xong hgp 
ddng lara vile xae dinh thdi ban tai ddn vi 
SNCL d vung sau, vung xa, vung cd dilu 
kiln kinh t l - xa hdi dac biet khd khan. 
Tuy nhien, de trien khai thflc hien ed hieu 
qua ehu trfldng eua Dang, nhflng ehinh 
sach mdi trong Dfl thao Luat sfla doi, bo 
sung can dfldc tilp tue nghien cflu sfla doi 
nham gdp phan bao dam tinh ddng bp cua 
phap luat, tfnh hieu qua trong qua trinh to 
ehflc thi hanh phap luat: 

Thd nhdt, nin dieu ehinh thdi han hdp 
ding lara viec xae dinh thdi ban. Hdp 
dong lara viee xae dinh thdi han la hpp 
ddng raa trong dd hai bin xae dinh thdi 
han, thdi diera chara dflt hieu Iflc cua hdp 
ddng trong khoang thdi gian tfl du 12 
thang din du 36 thang. 

Viee quy dinh thdi han "du 12 thang 
den du 36 thang" gdp phan bao ve quyin 
dflde hfldng trg cap that nghiep cua viln 
chfle khi chara dflt hdp ddng lam viec. 

Theo quy dinh cua Luat Vile lara nara 
2012, thdi gian hfldng trd cap that nghiep 
dfldc tfnh theo sd thang ddng bao hilm 
that nghiep. Khi ddng dd 12 thang den 
du 36 thang thi dfldc hfldng 03 thang trd 
cap that nghiep, sau dd, ddng du them 12 
thang thi dfldc hfldng them 01 thang trp 
cap that nghiep nhflng tdi da khdng qua 
12 thang. Nhfl vay, quy dinh hgp ddng lam 
viec xae dinh thdi ban du 12 thang din du 
36 thang se tranh dflgc trfldng hdp viln 
chdc ed thdi gian ddng bao hiera le thang 
(chfla du 12 thang) khdng du dilu kiln 
hfldng thera 01 thang trd cap that nghiip. 
Mac du phap luat cd quy dinh so thang le 
ddng bao hiera that nghiep se dflpc bao 
Iflu, tuy nhien khi that nghiep vile dfldc 
trd cap thera 01 thang se van la nguon tai 
chinh bd sung cSn thilt de hd trp khi vien 
chdc bi mat nguon thu nhap. 

Thd hai, bo sung quy dinh ky ket hpp 
dong thfl viee doi vdi vien chfle sau khi 
dfldc tuyin dung. De khac phuc tinh 
trang viln ehflc khdng dat yeu eau tap 
sfl raa thdi ban hdp ddng lam vile van 
edn, Dfl thao Luat sfla doi, bd sung da 
Ifla chpn phfldng an: ddn vi SNCL dfldc 
ddn phfldng eham dflt hdp ddng lam vile 
khi viln ehflc khdng dat yeu cau tap sfl. 
Tuy nhien, khi thflc hiln quy dinh nay, cd 
hai van de dat ra; (1) Ddn vi SNCL khd 
cd thi thflc hiln nghia vu bao trflde cho 
vien chfle khi ddn phfldng chara dflt hgp 
ddng lam vile; (2) Viec vien ehflc khdng 
dap flng yeu cau cua viec tri viee lam sau 
khi thfl viee dan din cham dflt quan he 
tuyen dung khdng phan anh tinh chat eua 
ddn phfldng cham dflt hpp ddng raa the 
hiln sfl tfl nguyen, thda thuan gifla ngfldi 
dfl tuyen va ddn vi tuyl'n dung (thiet lap 
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tai thdi dilm nop ddn thara gia quy trinh 
tuyin dung. Do vay, nen Ifla chpn phfldng 
an ky ket hdp ddng thfl vile sau khi vien 
chfle trflng tuyen. Thdi gian hgp ddng thd 
vile dflde xae dinh phu hdp vdi thdi gian 
tap sfl cua tflng loai vien ehflc. Trong thdi 
ban 3 ngay trflde khi kit thflc thdi gian 
thfl vile, ddn vi SNCL phai thdng bao kit 
qua cdng viec. Nlu vile lam thfl dat yeu 
cau, ddn vi SNCL va viln chfle giao kit 
hdp dong lara viee. Trfldng hdp khdng dat 
ylu eau, eae ben cham dflt quan he tuyl'n 
dung ma khdng phai bao trflde; 

Thd ba, trao quyen tfl ehu eho ddn vi 
SNCL trong viee Ifla chpn lo^i hgp ddng 
lara viee de giao kit vdi vien chfle. 

Viec chi thflc hiln hgp ddng xae dinh 
thdi ban doi vdi viln ehflc, ke ea sau khi 
kit thflc hpp ddng xac dinh thdi han lan 
hai, thflc chat khdng phai md rpng quyen 
cho ddn vi SNCL khi thflc hiln cd che tfl 
chu ma ngflpc lai, phan nao da han ehe 
quyin tuyen dung, bd tri, dilu hanh lao 
ddng cua ddn vi SNCL. Trong cd che tfl 
ehu, ngfldi dflng dau ddn vi SNCL dflde 
quyet dinh vi tri viee lara, co eau viln chfle 
theo ehflc danh nghe nghiip va sd Ifldng 
ngfldi lam viee phu hpp vdi chfle nang, 
nhilm vu dfldc giao, tren cd sd bao dam 
viec lam on dinh va thu nhap cho so Iflpng 
ngfldi lam viee tang them. Do vay, ddn vi 
SNCL phai dflde trao quyen Ifla chpn rapt 
trong hai loai hdp dong lam vile xae dinh 
hoac khong xae dinh thdi han de giao kit 
vdi vien ehflc nham bao dam tinh linh 
hoat trong viec sfl dung ngudn nhan Iflc; 
gdp phan giup ddn vi sfl nghiep tfl chu ve 
chuyin mdn. Quyen dflpc linh boat trong 
vile Ifla chpn loai hdp ddng lam viee edn 
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la mdt trong nhflng chfnh sach thu hut 
nguon nhan Iflc chat Ifldng cao; gdp phan 
nang cao nang Ifle canh tranh cua ddn vi 
SNCL. 

Khi hfldng tdi muc tilu xay dflng cac 
ddn vi SNCL du dieu kiln van dung cd 
che tai chinh nhfl doanh nghiep, can tinh 
den mflc dp tfldng thfch gifla ehl dp hdp 
dong lao ddng trong doanh nghiep va ehe 
dp hdp dong lam vile trong ddn vi SNCL. 
Luat Vien chfle phai bao dam nguyln tac 
tfl nguyen, thda thuan, tfl do giao ket hdp 
ddng lam vile khdng trai phap luat. Day 
chfnh la nguyen tac, chfnh sach raa Dang 
va Nha nfldc hfldng tdi. 

Thd td, nen md rgng quyen ddn 
phfldng eham dflt hgp dong lam viec eua 
vien ehflc. Theo quy dinh cua Luat Viln 
chfle nam 2010, vien chfle lam vile theo 
hpp ddng lam vile khdng xac dinh thdi 
ban ed quyen ddn phfldng cham dflt hpp 
ddng ehi can thdng bao bang van ban cho 
ngfldi dflng dau ddn vi SNCL biet trflde it 
nhat 45 ngay. Trfldng hgp viln ehflc dm 
dau hoac bi tai nan da dilu tri 06 thang 
liln tuc thi phai bao trflde it nhat 03 ngay. 
Doi vdi vien ehflc lam vile theo hdp ddng 
lara vile xae dinh thdi han, dflpc ddn 
phfldng cham dflt hpp dong lam vile phai 
bao trflde va cd ly do phu hdp quy dinh 
eua phap luat; 

Bp luat Lao ddng nam 2012 dang dflgc 
tiln hanh sfla doi cung dat ra yeu cau md 
rdng quyin ddn phfldng cham dflt hgp 
dong lao ddng. Nhflng dinh hfldng sfla 
doi nay gdp phan bao dam nguyln tae 
tfl do Ifla chpn viee lam va noi lam viec 
da dflpc phap luat Viet Nam va phap luat 
quoc te ghi nhan. Ddng thdi cung g6p 
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phSn bao d^m tfnh dong bd eua phap luat 
trong dieu chinh quan he hdp ddng lao 
ddng, hpp ddng lam viec, la nhflng quan 
hi cd dac tfnh chung phat sinh tfl thoa 
thuan viec lam. 

Thd ndm, trao cho vien ehflc quyen 
dfldc giao kit hdp ddng lam viec vdi 
nhilu ddn vi SNCL. Ddn vi SNCL thflc 
hien nhiem vu eung flng dieh vu cdng tren 
nhilu linh vfle khae nhau nhfl: giao due, 
dao tao; y tl; khoa hpc, cdng nghe; van 
hda, the due, the thao; thdng tin va truyen 
thdng; sfl nghiep kinh tl, ndng nghiep va 
phat trien ndng thdn... Do vay, de nang 
cao nang Iflc quan tri, ddn vi SNCL phai 
doi mdi phfldng thdc quan ly, ap dung md 
hinh quan tri doanh nghiep. 

Vile ap dung rad hinh thdi gian lam 
viee linh hoat can phai dflpc tinh den. 
Vien chfle va ddn vi SNCL cd quyen thda 
thu|n ve chl dp lara viee khdng trpn thdi 
gian khi ky kit hdp ddng lam viee. Quy 
dinh nay sl tao ed hdi eho vien chfle dfldc 
ky kit hdp ddng lam viee vdi nhieu ddn 
vi SNCL khi ed kha nang bao dam thflc 
hiln day du cae npi dung trong hdp ddng 
da ky kit; giflp ddn vi SNCL ed the tinh 
gpn trong co eau td ehflc nhflng vin bao 
dam hieu qua boat ddng, ddng thdi cung 
la radt trong nhflng giai phap nhara thflc 
hien ehe dp cai each tiln Ifldng, nang cao 
thu nhap cho dpi ngfl vien chdc. 
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