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Tom tat: Quyen bao chfia la mpt trong nhung quyen quan trpng cua ngudi bi buoc tpi de hp co the 
bao ve quyen va lpi ich hgp phap ciia minh ttong qua trinh tham gia tfi tung hinh sir. Trong nhfing 
nam qua, quyen bao chfia cua ngudi bi bit, bi tam giam giu ttong cac vu an co ddu hieu hinh su 
theo Bp luat tfi tung hinh sir (BLTTHS) nam 2015 da co nhieu thay dfii nhim dam bao cho cac hoat 
dpng to tung hinh sir dugc khach quan, toan dien, tranh oan sai va bo Ipt tpi pham. 
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Abstract: The right to defence is one of the important rights of people accused so that they can 
protect their legitimate rights and interests while participating in criminal proceedings. In recent 
years, such right of people arrested and temporarily detained in cases with criminal signals under 
the 2015 Criminal Procedure Code has undergone various changes to ensure that the activities of 
criminal proceedings are objective, comprehensive, preventing wrongdoings from being committed 
and criminals from evading justice. 
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1. Dat van de sy. Quydn bao chua cd vai trd quan ttpng 
ttong vide dam bao cho cac hoat dpng tfi 

Quydn bao chfia la mfit ttong nhung quydn tung hinh sy dugc khach quan, toan dien, 
quan ttong cua ngudi bi budc tfii dd ho cd ttanh oan sai va bd lgt tfii pham. Do dd, 
thd bao ve quydn va Ioi Ich hop phap cua ngoai he thfing phap ludt cfia cac qufic gfa, 
rainh ttong qua ttinh tiiam gia tfi tung hinh quydn bao chfia cua nguoi bi bufic tpi cfing 
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dugc ghi nhgn ttong nhidu didu udc qufic te 
va khu vyc, nhu: Tuydn ngon Qufic td Nhdn 
quydn nam 1948, Cong udc Qudc td vd cac 
quyen Dan sy va Chinh tri nam 1966, cac 
Nguyen tac vd bao vd tdt ca nhfing ngudi bi 
giam hay bi cdm tu dudi bdt ky hinh thfic 
nao nam 1988, cac Nguyen tac co ban vd 
Vai ttd cfia Ludt su nam 1990^... 

6 Viet Nam, quyen bao chfia cua ngudi 
hi bufic tfii la mpt quydn hien dinh, dugc 
quy dinh ttong cac ban Hidn phap tu nam 
1946 ddn nay va quydn nay ngay cang dugc 
md rfing .̂ Cy the hda cac quy dinh cua 
Hidn phap, tindc khi BLTTHS nam 1988 
dugc ban hanh, cac van ban phap lugt to 
tung hinh sy quy dinh ngudi bao chua chi 
cd the tham gia vao vy an khi ket thfic didu 
tta. Ddn BLTTHS nam 1988 quy dinh 
quydn bao chfia sfim hon, tu khi cd quydt 
dinh khdi tfi bi can. BLTTHS nam 2003 
quy dinh quyen bao chua cfi tfi khi cfi quyet 
dinh tgm gift. Ddn BLTTHS nam 2015 da 
CO thdm budc tidn nfta khi quy dinh quydn 
bao chua xuat hien ngay tfi khi nguoi bi gift 
ttong truong hgp khdn cdp, ngudi bi bat. 
Pham vi quyen bao chfta ngay cang md 
rpng do la budc tidn quan ttpng the hien 
sy tien bp cua phap lugt tfi tung hinh sy 
Viet Nam. 

BLTTHS nam 2015 chua cd djnh ngMa 
thudt ngu "ngudi bi bat" ma liet kd nhiing 
trudng hgp ngudi bi bat la: ngudi bi bat 
ttong truong hgp phgm tgi qua tang, ngudi 
bi bat theo quyet dinh truy na va nguoi bi 
bat trong trudng hgp khdn cdp. Cdn dfii vdi 
nguoi bi tam gift, Dieu 59 BLTTHS nam 
2015 quy dinh: "Ngudi bi tam gifi la ngudi 
bi gifi ttong truong hgp khan cdp, bi bat 
ttong truong hgp pham tpi qua tang, bi bat 
theo quyet dinh truy na hogc nguoi phgm 
tpi ty thfi, ddu tiifi va doi voi hg da cfi quyet 

dinh tam gift" [9]. Nhu vdy, co thd tiiiy 
ngudi hi bat, ngudi bi tgm giu ttong tfi tung 
hinh sy la nguoi bi tinh nghi la tpi pham va 
can ap dyng bidn phap ngan chan, each Iy 
hg vdi xa hpi dd hp khong thd tidp tyc phgm 
tfii, bd ttdn hoac can ttd vide didu tta. Didu 
nay cho thay ngudi bi bat, ngudi bi tam giu 
cung la nhfing nguoi bi bufic tgi va hi ydu 
the, dd bi tfin thuong ttong tfi tyng hmh sy. 
Chinh vi vdy, can phai dam bao quyen bao 
chfia cho hg. Bai vidt nay dd cap quydn bao 
chfta; nhiing hgn chd, bdt cap; va giai phap 
bao dam quyen bao chfia cfia ngudi hi bat, 
bi tam giam gift ttong BLTTHS nam 2015. 

2. Quyen ty bao chira, nhd ngirM khac 
bao chfia trong Bo luat to tung hinh 
su-2015 

2.1. Quyen tu bdo chiea 

Ngudi hi bit, nguoi bi t^n gifi theo quy 
dinh cfia BLTTHS 2015 cd quydn: dugc 
bidt ly do minh bi bat, bi tam gifi; dugc 
thdng bao, giai thich vd quyen va nghia vu 
khi bi bit va bi tgm gifi; ttinh bay Ioi khai, 
ttinh bay y kien, khfing bufic phai dua ra ldi 
khai chfing Iai chinh minh hoac bugc phai 
nhdn rainh cd tpi; dua ra chfing cu, tai lieu, 
dfi vdt, ydu cau dd chiing rainh su vfi tfii 
hogc dua ra nhung tinh tidt lam giam ttach 
nhidm hinh su cho minh. Trong trudng hpp 
nay, cac ca quan cfi tham quydn phai cd 
ttach nhidm xem xet, giai quydt yeu cdu cua 
hp. Ndu khfing chap nhgn, co quan tidn 
hanh tfi tung phai lap bien ban, ndu li do va 
phai thfing bao cho ngudi bi bat, nguoi bi 
tam gifi; trinh bay y kien ve chfing cfi, tai 
lieu, dfi vdt lidn quan va ydu cau ngudi cd 
tiiim quydn to tung kidm tra, danh gia; 
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khieu nai quyet dinh, hanh vi to tung cua ca 
quan, nguroi co tham quyen tien hanh to 
tung trong viec giii nguai, bat nguoi tai ca 
quan, ca nhan co tham quyen giai quyet 
khieu nai theo quy dinh tai Dieu 30 Hien 
phap 2013 va Chuang XXXIII BLTTHS 
2015. Viec khieu nai co the bang mieng 
hoac bang van ban... 

2.2. Quyen nha nguai khdc bao chUa 

Nguoi bi bat, ngiroi bi tam giii hoac nguai 
dai dien hoac nguai than thich cua ho co 
quyin lira chgn nguoi bao chiia. Theo quy 
dinh tai khoan 1 DiSu 72 BLTTHS 2015; 
"Nguai bao chiia la nguai dugc nguoi bi 
bugc tgi nha bao chiia hoac ca quan co 
thSm quySn tiln hanh tfl tung chi dinh va 
dugc CO quan, nguoi c6 tham quyen tien 
hanh to tung tiSp nhan viec dang ky bao 
chua" [9]. Nguai bao chiia co th6 la luat su, 
nguoi dai dien ciia nguoi bi bat, ngiroi bi 
tam giii, bao chira vien nhan dan hoac trg 
giiip vien phap ly (trir nhftig nguai khong 
dugc bao chiia dugc quy dinh tai khoan 4 
Bilu 72 BLTTHS nam 2015 g5m: nguai da 
tiln hanh t l timg vu an do, nguoi than thich 
Clia nguoi da hoac dang tien hanh to tung 
vu an do; nguoi tham gia vu an do vai tu 
each la ngiroi lam chiing, nguoi giam dinh, 
nguoi dinh gia tai san, nguoi phien dich, 
nguoi dich thuat; nguoi dang bi truy ciiu 
trach nhiem hinh sir, nguoi bi kit an ma 
chua dirge xoa an tich, nguoi dang bi ap 
dung bien phap xur ly hanh chinh dua vao 
ca so cai nghien bit bugc, co so giao due 
bat bugc), trgng dg: (1) Luat su la nguai 
bao chiia phai co du tieu chuin, dieu kien 
hanh nghi theg quy dinh clia Luat Luat su, 
thirc hien dich vu phap ly theg yeu cau ciia 
ca nhan, co quan, tl chiic. Tieu chuan luat 

su, dilu kien hanh nghi ciia luat su la: cong 
dan Viet Nam trung thanh vai To quoc; 
tuan thu Hiln phap va phap luat; co pham 
chit dao diic tit; co bang cu nhan lu$t; da 
dugc dao tao nghi luat su; da qua thai gian 
tap su hanh nghi luat su; co sue khoe bao 
dam hanh nghi luat su thi co the tro thaiih 
luat su. Nguoi co du tieu chuan noi tren 
muln duoc hanh nghi Iuat su phai co 
Chirng chi hanh nghi luat su va gia nhap 
m6t doan luat sir; (2) Nguoi dai dien cua 
nguW bi huge tgi la ngugi dai dien theo 
phap luat cua ca nhan (Dilu 136 Bg ll4t 
dan su 2015). Thdng thuong, nguoi dai dien 
hgp phap clia nguoi bi bugc tgi thucmg la 
nhiing nguai rugt thit, than thich cua ngugi 
bi bugc tgi nhu: bl, me, anh, chi, em rugt, 
vg, chlng...; (3) Bag chiia vien nhan dan la 
cong dan VietNam tir 18 tuli tro len; ttung 
thanh vod Tl quic; co phim chat dao diic 
tit; CO kiln thiic phap ly; du siic khoe bag 
dam hoan thanh nhiem vu dugc giao; dugc 
Uy ban Mat tran Tl quic Viet Nam hoac tl 
chuc thanh vi6n cua Mat tran cu tham gia 
bao chira cho nguoi bi bugc tgi la thanh 
vien cua t l chile minh; (4) Trg giiip vien 
phap ly la cong dan Viet Nam la viln chiic 
cua Trung tam trg giiip phap ly nha nuoc co 
du tieu chuin tro thanh trg giup vien phap 
ly. Tieu chuin tra thanh ttg giiip vien phap 
ly la: c6 phim chat dag due tot; co trinh 
do cu nhan luat tto len; da dugc dao tao 
nghi luat su hoac dugc mien dao tao nghe 
luat su; da qua thai gian tap sir hanh nghi 
luat su hoac tap sir ttg giiip phap ly; co siic 
khoe bao dam thuc hien ttg giiip phap ly; 
khong dang trong thoi gian bi xu Iy ky luat. 

Nhu vay, BLTTHS nam 2015 da bl 
sung them Trg giiip vien phap ly Ij ngim 
bao chfta dl bao chiia miln phi cho nguoi 
bi bat, ngucri bi tam gitt nlu nim trong 14 
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nhom dfii tugng quy dinh tgi Didu 7 Lugt 
Trg gifip phap 1̂  [11] gfim cd: ngudi cd 
cfing voi each mgng; ngudi thufic hp ngheo; 
tte em; ngudi dan tgc thidu so cu trfi d 
vung cfi didu kidn kinh te - xa hfii dac biet 
khfi khan; nguoi bi bugc tgi tii dfi 16 tufii 
den duoi 18 tufii; ngudi bi bufic tpi thudc 
hfi can ngheo. Nguoi thufic mfit ttong cac 
ttudng hgp sau ddy cd khd khan vd tai 
chinh nhu: cha de, me de, vg, chfing, con 
cua liet si va ngudi cfi cdng nuoi 
duong khi liet sT cdn nhd; ngudi nhiem chat 
dpc da cam; ngudi cao tufii; nguoi khuyet 
tdt; nguoi tu du 16 tufii ddn dudi 18 tufii la 
bi hgi ttong vu an hinh su; ngn nhdn trong 
vu vide bgo lyc gia dinh; ngn nhan cua hanh 
vi mua ban ngudi theo quy dinh cua 
Ludt Phdng, chfing mua ban nguoi; ngudi 
nhidm HIV ma Chinh phfi quy dinh chi tidt 
didu kidn khd khan vd tai chinh cua nguoi 
dupc ttg giup phap 1>' quy dinh tgi khoan 
nay phii hgp vdi didu kien kinh te - xa hpi 
(Didu 7 Lugt Trg gifip phap ly nam 2017). 
Vide md rfing dien ngudi bao chfta cho 
nguoi bi bat, ngudi bi tgm giu khfing chi dd 
bao ve tfit hon quyen, lgi ich hgp phap cfia 
nguoi bi bat, nguoi hi tara gifi ma cdn phu 
hgp voi didu kidn thyc tiln hien nay, khi 
viec tiep can lugt su con nhidu hgn chd va 
da phan ttg giup vidn phdp ly ddu khfing cd 
the lugt su ndn khd khan ttong vide bao 
chfia cho nguoi bi bat, ngudi bi tgm gift. 

Trong thdi han 12 gid kd tfi khi nhgn 
duoc don ydu cau nguoi bao chfia cfia 
ngudi hi bat, bi tgm giu thi ca quan cd thdm 
quyen dang quan ly nguoi bi bat, nguoi bi 
tgm gifi cd trdch nhidm chuyen don nay cho 
ngudi bao chua, nguoi dgi dien hogc nguoi 
thdn thich clia hp. Trudng hgp ngudi hi bat, 
ngudi bi tam gift khong neu dich danh 
nguoi bao chfia thi ca quan cd thdra quyen 

dang qudn ly nguoi bi bit, bi tam giu phai 
chuyen don nay cho ngudi dgi didn hoac 
ngudi than thich cua hp dd nhfing ngudi 
nay nhd ngudi bao chfia (Bihu 75 BLTTHS 
nam 2015). Nhu vay, so vdi cac quy dinh 
trudc ddy, BLTTHS 2015 bfi sung ngudi 
than thich cua ngudi hi bit, ngudi bi tgm 
gift cd quyen mdi ngudi bao chiia. 

Trong cac trudng hgp nguoi hi bit, 
ngudi bi tam gift cd nhugc didra vd the chit 
ma khfing thd ty bdo chfia; ngudi cd nhugc 
didm vd tdm than hoac la ngudi dudi 18 
tufii thi neu nguoi hi bat, ngudi hi tgm gift 
hogc ngudi dai didn hoac ngudi than thich 
cua hg khfing moi nguoi bao chfta thi co 
quan cd thdm quydn tidn hanh tfi tyng phai 
chi dinh ngudi bao chfia cho hp (Dieu 76 
BLTTHS nam 2015). 

Ngudi hi bat, nguoi bi tam gift hogc 
ngudi dai didn hoac nguoi thdn thich cfia hp 
CO quydn tfi chdi hoac de nghi thay doi 
ngudi bdo chfta. Truong hgp nguoi hi bat, 
nguoi bi tgm gifi cd dd nghi tii chdi ngudi 
bao chfta do nguoi than thich cua hp nhd tiii 
didu tra vidn phai cung nguoi bao chfia dd 
tryc tidp gap ngudi bi bit, ngudi bi tam gift 
dd xac nhgn vide tfi choi. 

De tgo didu kien cho ngudi bao chfia 
nhanh chdng tidp can vdi qua trinh giai 
quydt vu an, Didu 78 BLTTHS nam 2015 
quy dinh thu tuc "dang ky bao chfia" thay 
cho thfi tuc "cip giay chfing nhgn ngudi 
bao chfta" trudc ddy; dong thdi nit ngan 
thoi gian dang ky bao chfia tfi 03 ngay 
xudng cdn 24 gid. 

Ngudi bao chfta tham gia to tyng tfi khi 
ngudi bi bit cd mat tgi tru sd cua co quan 
didu tta, CO quan dugc giao nhidm vu tien 
hanh mpt sfi hogt dfing didu tta hogc tfi khi 
cfi quydt dinh tgm gifi, trfi mfit sfi trudng 
hgp cin gifi bi mat dieu tta dfii voi cac tpi 
xam phara an ninh qufic gia. Nhu vgy, 
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BLTTHS nam 2015 quy dinh thai dilm 
nguai bao chtta tham gia to tung som hon 
(ke tir khi ngucri bi bit co mat tai tru so co 
quan cong an) thay vi tham gia tir khi eo 
quyet dinh tam gitt nhu truoe day. 

Khi nguoi bao chtta tham gia tl tung thi 
CO cac quyen va nghia vu dugc quy dinh tai 
dilu 73 BLTTHS nam 2015. Trong do, 
BLTTHS nam 2015 quy dinh bl sung cho 
nguoi bao chtta quyen thu thap chiing cii; 
kiem tta, danh gia va ttinh bay y kien ve 
chiing cu, tai lieu, do vat lien quan va yeu 
cau nguoi co tham quyen tien hanh to tung 
kiem tta, danh gia. Dong thai, khoan 3, 
Dilu 73 BLTTHS 2015 ciing da bl sung, 
quy dinh ro trach nhiem cua nguai bao 
chua: "Truang hgp nguoi bao chtta vi pham 
phap luat, vi pham dao due nghe nghiep thi 
tuy theo tinh chit, miic do vi pham se bj 
huy bo viec dang ky bao chfta, xu Iy ky 
luat, xii phat hanh chinh hoac bi truy ciiu 
ttach nhiem hinh sir; neu gay thiet hai 
phai boi thuang theo quy dinh ciia phap 
Iuat" [9]. 

Cac CO quan tl tung phai thong bao 
truoc cho nguai bao chfta ve thoi gian va 
dia dilm tiln hanh cac hoat dgng to tung dl 
nguai bao chtta tham gia theo quy dinh 
(Dilu 79 BLTTHS nam 2015). 

Nhu vay, nhin chimg cac quy dinh cua 
BLTTHS nam 2015 lien quan den quyin 
bao chtta cua nguai bi bat, nguai bi tam gift 
vl CO ban da phu hgp vgi cac quy dinh quoc 
tl vl bao dam quyen con nguoi ttong to 
tung hinh sir. 

3. Nhung hjn che, bat cap trong thuc tien 

Thii nhdt, BLTTHS nam 2015 quy dinh 
nguai bi bugc tgi (trgng dg eg nguoi bi bat. 

nguoi bi tam gitt) co quyin tu bao chua 
hoac nho nguoi khac bao chfta. Viec su 
dung tu "hoac" la chua ro rang vi co the 
din din sir hiiu nhim la nguoi bi bugc tgi 
chi CO thi chgn mgt ttong hai hinh thilc bag 
chua, khi tu minh bag chfta thi se khgng 
dugc nho nguoi khac bao chfta hoac ngugc 
lai. Trong khi do, quyin tu bao chfta va 
quyin nho nguoi khac bao chua la hai ngi 
dung eua quyin bao chfta, co moi quan he 
tuong hi. Dilu nay co nghia la khi bi can 
nhcj nguoi khac bag chua chg minh thi hg 
van eg quyin tu bag chtta va ngugc lai. 

Thii hai, theo quy dinh cua BLTTHS 
nam 2015 thi ngucri bi bat, nguai bi tam gitt 
CO thi tu minh bao chfta hole nho nguoi 
khac bao chtta. Nhung tten thuc te, phin 
ldm nguai bi bit, nguoi bi tam gift la nhftng 
nguai thilu hiiu bilt ve phap luat. Do do, 
ngay ca khi dugc giai thich day du cac quy 
dinh cua phap luat vl quyin bag chtta, 
nguoi bi bat, nguai bi tam gift cung kho co 
kha nang thuc hien viec tir bao chfta cho 
minh hoac nho nguoi bao chtta ttong qua 
ttinh tl timg hinh su. Dac biet, dli voi 
nguoi bi bit, nguoi bi tam gift ma khong co 
nguai than thich hoac co nguoi than thich 
nhung khong dil dilu kien vl nang luc dan 
su thi rit kho tiep can voi cac van ban quy 
pham phap luat lien quan den hoat dgng t6 
tung hinh sir va ttach nliiem hinh su doi vdi 
chinh ban than hg, cung nhu khg tiep can 
dugc vdi ngucri bao chua, bdi hg dang bi 
each ly. 

Thii ba, BLTTHS nam 2015 quy dinh 
ttgng thai h?n 12 gia ke tu khi nhan dugc 
don ySu cau nguoi bao chfta cua nguoi bi 
bit, nguoi bi tam gift thi co quan eo thim 
quyin dang quan ly nguoi bi bit, nguoi bi 
tam gift CO ttach nhiem chuyen don nay cho 
nguoi bao chfta, nguoi dai dien hoac nguoi 
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than thich cua hg. Quy dinh nay ttdn thuc td 
kho dam bao thdi han thyc hidn dfii vdi 
nhiing khu vuc viing sdu, vung xa, mien 
nfii, hai dao... hogc ttong truong hgp phai 
chuydn dcm nay cho ngudi dai didn hogc 
ngudi than thich cua hg. Bdi vi d nhiing 
khu vyc nay, vide di chuyen, di lai rdt khd 
khan do didu kidn ve ca sd ha tdng, phuong 
tidn chua dap fing dugc va thudng chiu sy 
anh hudng, tac dpng cua didu kidn thoi tidt 
(mien nui, vung cao ttoi mua cd thd di lai 
rit khd khan, khu vyc hai dao gid mgnh, 
bidn dfing thi cac phuong tidn van tai khdng 
dugc phep luu thdng...), nen dd chuydn 
dugc don den diing ngudi bao chfta hay 
ngudi dgi dien hogc ngudi thdn thich cua hg 
dfii khi phai mdt rat nhidu thdi gian. Bdn 
canh do, vide gap dung nguoi dgi -didn hoac 
ngudi thdn thich cfia nguoi bi bat, ngudi bi 
tam gift dfii khi ciing khdng he dd dang 
ttong thuc td, nhat la cac truong hgp d xa, 
vung sau, vung xa, midn nui, hai dao.... 

Thu tu, BLTTHS nara 2015 da tiiay the 
thu tuc cap giay chfing nhdn bao chfta thanh 
thu tuc dang ky bao chfia lara cho thu tuc 
tham gia tfi tung cua nguoi bao chfta dugc 
nit ngan hon. Tuy nhidn, cac thfi tuc nay ap 
dung ttong thuc tidn hidn nay phat sinh rapt 
sfi van de bat cap, nhu: each thfic gfii thu 
tuc dang ky vd nhdn thfing bao dang ky bao 
chfia chua cy thd, anh huong ddn thoi han 
dang ky va gfii thong bao dang ky cho 
nguoi bao chua, cftng nhu khfing thfing nhat 
thdi gian gap mat gifia ngudi bao chfia va 
nguoi dugc bao chua. Hidn nay, viec giii ho 
so dang ky cfia nguoi bao chfta dugc thyc 
hidn bang hai each: nop true tidp tai tru sd 
CO quan dieu tta hoac gfii qua dudng buu 
dien. Tuy nhien, vide nop true tidp mgt sd 
truong hgp khong thyc hien dugc do khfing 
gap dugc nguoi tidp nhan hfi so ndn phai 

chd hoac vd gui qua buu didn. Trudng hgp 
gui hfi sa dang ky qua dudng buu didn thi 
vide tiep nhgn, chuyen giao den ca quan 
didu tta cd thdm quydn theo dudng van thu, 
hanh chinh mat rdt nhidu thoi gian, dan ddn 
each tinh thoi ban tidp can, cap thdng bao 
dang ky bao chfia khfing ro rang, thdm chi 
keo dai, anh hudng ddn thoi didm nguoi 
bao chfta tham gia to timg; vd thu tuc, mgt 
sfi ncri khi tidp nhdn don yeu cdu ngudi bao 
chfta thi ngoai cac gidy td da dugc quy dinh 
ttong BLTTHS 2015 thi cdn ddi hfii cung 
cdp thdm cac giay td khac nhu: hgp dfing 
dich vu phap ly, chiing chi hanh nghd...; 
thu tuc ttg gifip phap ly hidn nay (Didu 29 
Ludt Trg gifip phap ly nam 2017) con phfic 
tap. Cu thd, dd dugc ttg gifip phap ly, ngudi 
bi bat, nguoi bi tam gift phai nop cac gidy 
td cd lien quan den vu viec ttg giup phap ly 
ma nhfing giay td nay thudng chi dugc giao 
cho nguoi hi bat, ngudi bi tgm gift ma 
khfing giao cho gia dinh hp ndn rdt kho cho 
gia dinh va ban thdn nguoi hi bat, nguoi h\ 
tgm gift cd thd tidp can dugc ttg gifip vidn 
phap ly; dfing thoi, cdn phai nop cd cac Iogi 
giiy td chung minh thufic dfii tupng dugc 
huong trg gifip phap ly. Mat khac, ngudi bi 
bit, ngudi bi tara gifi hoac gia dinh hg se 
khd cd thd tim dugc nguoi bao chfta thfing 
qua ttg giup phap ly ngay tfi khi bat dau lay 
ldi khai vi phai thyc hidn rapt so thfi tuc 
hanh chinh de cfi thd cd dugc nhfrng giay td 
ndu ttdn. Ngoai ra, mfit sfi chfi the tien hanh 
tfi tung thuong it chu ttpng viec giai thich 
phap Iuat vd ttg giup phap ly cho ngudi bi 
bit, ngudi hi tam gifi hoac gia dinh hp, 
cung nhu khong ydu ciu trg gifip phap ly 
tham gia tfi tung. 

Thie ndm, Didu 80 BLTTHS nam 2015 
va Didu 22, Didu 34 Luat Thi hanh tam gifi, 
tam giam nam 2015 va Dieu 10 Thfing 
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tu lidn tich sfi 01/2018/TTLT-BCA-BQP-
TANDTC-VKSNDTC ngay 23 tiiang 01 
nam 2018 cfia Bg Cong an, Bfi Qufic 
phdng, Tda an Nhan ddn tfii cao, Vidn 
Kiem sat Nhdn dan tfii cao quy dinh vd 
quan he phfii hgp gifta co sd giam gift vdi 
CO quan cd tham quydn tien hanh to tung va 
vien kidra sdt cd tham quydn kiem sat qudn 
1 ,̂ till hanh tgm gift, tgm giam thi nguoi bi 
tam gift, nguoi bi tgm giam dugc gap ngudi 
bao chfia theo quy dinh. Tuy nhien, viec 
gap rieng gifta ngudi bi bat, nguoi bi tam 
gifi voi nguoi bao chfia chua dugc quy dinh 
cu thd, ddn ddn vide ca nhan, td chfic cd 
tiiim quydn thudng Ifing tfing khi tidp nhdn 
dd nghi nay tfi nguoi bao chfia va hau nhu 
chua cd trudng hgp nao dugc giai quyet. 

Thic sdu, hien nay sd lugng luat su va ttg 
gifip vidn phap ly con thidu ve sfi lugng va 
chit lupng cdn nhieu han chd ndn nguoi 
ddn khd tiep can voi cac dich vu phap ly khi 
cd nhu ciu hoac phai tta gia qua cao cho 
cac dich vu nay. Trong nhidu vu vide, nguoi 
dan khfing tibid nhd Iuat su cho ndn quydn va 
lpi ich hgp phap cua hg khfing dugc dam 
bao. Theo thfing kd, ty Id binh quan tfing sfi 
ludt su ttdn tfing sfi ddn cua Viet Nam hidn 
nay thip hon nhidu so vdi cac nudc ttong 
khu vyc* chu yeu vdn tap trung d nhiing 
thanh phfi ldn nhu Ha Nfii, Thanh pho Ho 
Chi Minh, trong khi cd noi khfing du sfi 
lupng ludt su dd thanh lap doan lugt su. Sfi 
lupng ngudi bao chfia cung phdn bfi khdng 
dfing deu gifia cac viing midn nhu hien nay 
(mfit sfi noi khfing cd hoac cfi sfi lugng lugt 
su va trg gifip vien phap ly rat it va chi tap 
trung tai thanh phfi, thi xa cua tinh) cung da 
gdy nhidu khd khan cho nguoi bi bit, ngudi 
bi tgm gifi va ngudi dgi didn hogc than thich 
cua hp cfing nhu khd khan cho co quan tien 

hanh tfi tung, ngudi tidn hanh tfi tung ttong 

vide lya chpn nguoi bao chfta. 

4. Giai phap dam bao quyen bao ch&a 

cho ngirM bi bfit, ngu-M bi tam giu 

Mgt Id, tidp tuc sfia dfii, bfi sung nham tfii 
uu hda cac quy dinh cua BLTTHS nam 
2015 vd quydn bao chfia cfia ngudi bi budc 
tfii phu hgp vdi tiiuc tiln, nhit la vd ttmh 
ty, tiifi tiic dang ky bao chfta va sy cd mat 
cua ngudi bao chfia, quyen va nghia yy cfia 
ngudi bao chua ttong cac hoat dgng to tyng. 
Bdn canh dd, Tda an Nhan ddn tfii cao, 
Vidn Kidm sat Nhan ddn tfii cao, Bg Cong 
an, Bg Quoc phdng, Bg Tu phap can ban 
hanh Thfing tu lien tich vd dam bao quydn 
bao chfta ttong tfi tung hinh sy, xdy dyng 
quy chd lam vide cua ngudi bao chiia khi 
tidp xuc vdi ngudi bi bat, nguoi bi tam gifi 
tgi nha tam gifi, ttai tgm giam hoac co sd 
giam gifi khac. Ngoai ra, cdn xac dinh ttach 
nhidm cua ca quan va ngudi tien hanh tfi 
tung ttong vide khong thuc hien hoac cd 
hanh vi vi pham phap lugt, gay khfi khan, 
can ttd vide thyc hien, dam bao quyen bao 
chua cua nguoi hi bit , ngudi bi tara gift. 

Hai Id, ngoai vide tfii uu hfia ludt dinh 
phu hgp vdi thyc tien cung cdn ddy manh 
cfing tac tuyen truydn, phfi bidn phap ludt 
vd quydn bao chfia va ndng cao y thfic chip 
hanh phdp ludt cho ngudi ddn va ngudi cfi 
thim quydn tidn hanh tfi tung. Viec hidu 
biet, tfin ttgng va thyc hidn dung cac quy 
dinh cua phap lugt vd quydn bao chfia cua 
ngudi bi bit, ngudi bi tam gift va gia ffinh 
hp, ciing nhu tfi phia co quan didu tta, vien 
kidm sat, tda an la mgt dam bao quan ttgng 
cho vide thyc hidn quydn bao chfia cfia 
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nguoi bi bit, ngudi bi tara gift. Theo dfi, ttai 

tgm giam, nha tam gift va co sd giam gift 

cin tgo dieu kien cho ngudi bi bit, nguoi bi 

tgm gift mufin ty minh bao chfia dugc tidp 

xuc vdi cac van ban quy pham phap ludt 

lidn quan. Khi thyc hidn quydn bao chfia 

cho ngudi hi bat, ngudi bi tgm gifi thi ngudi 

cfi thara quyen tidn hdnh tfi tung phai cd 

ttach nhiem giai thich ddy dfi cac quy dinh 

vd quyen bao chfta va phai lap bien ban vd 

viec giai thich quydn va nghia vy cua nhiing 

ngudi nay, ttong do cd quydn bao chfia va 

dugc luu tai ho so vu an nhu mfit quy dinh 

bat bufic. Dd dam bao tfit nhdt cho ydu cau 

lya chpn ngudi bao chfta, cac doan iuat su, 

trung tdm ttg gifip phap ly can co danh sach 

cac ludt su va ttg gifip vien phap ly (ghi ro 

dia chi lien he, dien thogi, khai quat ve nang 

lyc . ) gfii ddn cac co sd tgm gift, tgm giam, 

dugc niem yet cfing khai. Cac co quan tfi 

tung can phai tao mgi didu kidn cho ngudi 

bao chfta thyc hidn tfit chfic nang chuyen 

trach la bao chfia. Vd ca nhdn ngudi bao 

chfia cdn phai nhdn thfic va neu cao hon 

nfia ttach nhidm cfia minh khi tham gia tfi 

tung, khfing Iam tri tre hay can ttd hogt 

dfing tfi tung va phai bdo vd quydn lpi cho 

ngudi bi bat, ngudi bi tam gifi. 

Ba Id, thyc hidn cac bidn phap, co chd 

khac lidn quan den ngudi bdo chfta, 

nhu: phat trien dpi ngu ngudi bao chfta ca 

vd sfi lugng vd chat lugng. Dfing thoi, cd co 

che quy hoach thich hgp trong vide phdn bfi 

hpp ly dpi ngu ngudi bao chfta gifta cac khu 

vyc, vung mien; quan tdm han nfia ve che 

dp, chinh sach cho ngudi thuc hidn bao 

chfta. Can cd co chd hfi ttg ro rang dfii voi 

tiing nhdm nguoi bao chua d cac khu vuc 

khac nhau (dong bing, midn nui, vung sdu 

vung xa, hai dao...) nhim dgng vidn 

khuydn khich nguoi bao chfia tiiyc hien 
quydn bao chfta cho nguoi bi bit bi tam gift 
ttong bp lugt tfi tyng hinh sy. 

5. Ket luan 

Vdn dd bao ddm quydn bao chfta cua nguoi 
bi bat, bi tgm gift da ttd ndn quen thupc voi 
thd chd phap lugt cua hiu hdt cac qufic gia 
tten thd gioi, ttong do cd nudc ta. Vide tim 
hieu va nam vfing quydn bao chfia cua 
ngudi bi bat, bi tam gift khfing chi gifip cho 
bi can, bi cao thuc hidn ttpn ven quydn 
cfing dan ma cfin tao nen ti'nh cong bang 
ttong hoat dfing xet xir vk ttanh tung. Trdn 
CO sd do xay dyng mfit xa hpi cfing bing, 
ddn chfi, van minh va tidn bfi. 

Chu thich 

^ Khoan 1, Dilu 11 Tuy6n ng6n Qu6c tS Nhan quyen 

nam 1948 ghi: "Bj cao vh mgt toi hinh sir duac suy 

doan la vo tOi cho dgn khi co du bang chiing pham 

phap trong mot phien xix cong khai vai diy dii bao 

dam can thiet cho quyen bi§n ho" [4]. Diem b, 

Khoan 3 Digu 14 Cong uoc Qu6c t l vk cac quy^n 

Dan su va Chinh trj nSm 1966 ghi: "Co dii thcri gian 

va di6u kien thuan lai d& chuan bi bao chOa va lien 

he voi nguoi bao chiJa do chinh minh lira chon" [5]. 

Khoan 1, Nguyen tJc 11 ciia Tap hop cac nguyen t3c 

vh bao ve tk ca nhttng ngucri bi giam hay bj cim tii 

ducri bat ky hinh thiic nao nam 1988 ghi: "Mot 

nguai bi giam co quyen tir bao chua hoac dugc luat 

su giiip do theo quy dinh cua phap luat" [6] va 

Nguyen tac 13 quy djnh: "Bit ky ngutri nao, vao liic 

bi bat gift va liic bat diu bi giam hay bj cim td, hoSc 

ngay sau d6, dSu phai dugc ca quan co tham quyen 

chiu trach nhi?m vh vi?c bk gift, giam hay cim tii 
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ngucri do cung cip cac th6ng tin tuong irng vk giai 
thich vk cac qnyhn cua ngucri do cung nhu each t|n 
dung nhftng quyin nhu vay" [6]. Khoan 1 Cic 
Nguyen tic CCT ban vk vai tro ciia luSt su nam 1990 
ghi: "Moi nguoi deu co quySn y6u ciu s\r giiip d& 
Clia luat su theo sir lira chgn cua minh nhim thiSt l§p 
va bao ve cac quyen ciia minh do trong mgi giai 
doan Clia t6 tung hhih sv" [7]. 

^ Dieu 67 Hi£n phap diu tien nSm 1946 cua nuoc 
Viet Nam dan chii cgng hoa quy dinh quyin bao 
chua: "Nguai bi cao dugc quyin tir bao chfta hoac 
muon luat su". Nhiiiig ban Hifin phap tiep theo ma 
rgng quy dinh quySn bao chua ciia bj can, bi cao. 
Hien phap nam 2013 da mo r6ng pham vi cac d6i 
tugng dugc dam bao quyin bao chfla, ngoai bj can, 
bi cao mai co quyin bjlo chfta nhu cdc ban Hien 
phap truoc dSy thi ngay khi ngucri bi bat da co quyin 
bao chfta theo quy dinh tgi Idioan 4 Diiu 31: "Ngucri 
bj bit, tam gift, tgm giam, khoi t6, diiu tra, truy td, 
x6t xu CO quyen tî  bao chfta, nha luSt sir hoSc nguoi 
khac bao chfta" [8]. 

'' Theo thdng kg nSm 2013, binh quSn 1 lu t̂ su phai 
phye vy hon 14.000 dan; trong khi ty 15 nay tai 
Singapore la 1/1.000 dan, Thai Lan la 1/1.526 dSn, 
Nhat Ban la l/1.546 dan. Do la chua noi sd luat su a 
Viet Nam chi tap trung a hai thanh pho Ion la Ha 
Ngi (1.630 luat sir) va Thanh ph6 H6 Chi Minh 
(2.880 Iuat su); cdc tinh thanh khic sd luat su chi 
khoang 3-5 ngu6i [12]. 
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