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TOM TAT:

Trong c4c hinh phat dugc quy dinh trong phip luat hinh sy, tit chung than 12 hinh phat
nghiém kh4c sau hinh phat t& hinh d&i v6i ngudn pham toi. Lich st phdt tri€n phép luat
hinh sy cia mét s6 nude trén thé gidr. quy dinh 16i pham va hinh phat dirge sita 481, b sung
trén cd 3 sit thay d8i ciia kinh t€ - xa hdi va trén cd 5§ thyc tién tinh hinh t§i pham cda
thdi k) d6 § mdi quéc gia. BEi véi Viet Nam, BLHS nim 2015, sifa d6i, bd sung nim 2017
(goi (4t 1a BLHS nam 2015) di c6 nhitng sia d6i, b sung, quy dinh mdi néi chung, hinh
phat (d chung than néi riéng phan nao k€ thita nhitng quy dinh cia phdp luat hinh sy wén
thé gidi. Bai vi€1 phén tich hinh phat td chung than trong phdp luat hinh sy cda mot s&
nudc trén the’ gidi va kinh nghiém cho Vié¢t Nam.

Tir khéa: Hinh phat, td chung than, phdp ludt hinh sy thé gidi, B lugt Hinh sit 2015,

Vit Nam.

1. Dit van dé

Tit chung thin li hinh phat ti mi ngudi bi két
dn phit s8ng phin di con lai ciia minh trong nha
1, dude dp dung ddi vdi nhitng trudng hop pham
tdi ddc biét nghiém trong. Vi du nhu: Toi giét
ngudi. lam dung 1ré em gy hiu qud nghiém trong,
cudng dam, phin qudc, budn ngudi. cudp cla din
d€n ch&t ngudi... Trén the gidi, ton tai hai hinh
thic th chung than lactd chung thdn ¢ thé duge an
gidm va t chung than khdng thé dudce an gidim
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(khong thé dugc phong thich hogc ti sudt dai). PSi
vé1 nhitng qudc gia 4p dung hinh phat to chung
thin ¢4 thé dugce an gidm, ngudi bi két dn c6 thé
dudce phong thich s6m néu ddp trog db diéu kién
va thdi gian chip hanh 4n ma phdp ludt cda mdi
nude quy dinh, vi du nhu: cii tao 181, c6 nhidu tién
bd. lap cong I6n.. Picu 110 Quy ch& Rome ciia
Toa dn Hinh sif qudc 1& quy dinh ddi véi nhirng (3
pham nghi€im trong (vi du: 191 dic chién tranh, td1
dc chong lai lodi nguisi va diét chiing), ngudi by két
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4n tb chung than phdi ddm bdo thdi han thyc 1€
chap hanh hinh phat 13 25 ndm thi mé: duge xét
gidm gn.’

2. Téng quan vé hinh phat ti chung thin mot
8 nube trén the gidi

Hinh phat 14 chung thin khong 18n 1ai trong tat
cé céc qudc gia. B& Dao Nha la quéc gia diu tién
irén thé gidi bd hinh phat 1 chung thin biing cii
cdch nha 10 cha Sampaio E Melo vao nam 1884.
Hién nay ciing c6 rit nhiéu quéc gia di bai bd hinh
phat t chung thin vi diéu nay dude quy dinh r6
trong Hi€n phdp, vi dy nhu Brazil, Khoin 19 Biéu
84 Hién phdp Brazil quy dinh thdsi gian (81 da cda
hioh phat t 13 30 nim. Mt s6 nuéc chau Au da bai
b hinh phat tb chung thin, 46 1a: Serba, Croatia,
Tiy Ban Nha, Bosnia vi Herzegovina, B6 Biao
Nha. Trong dé, chi c6 Bd Pao Nha quy dinh thoi
gian t8i da cla hinh  phat ti 1 25 niim, cde nude con
lai déu 12 40 ndm. G chau A, Nepal 1a quoc gia duy
nhit x6a bd hinh phat th chung than, & chéu Phi,
Céng hoa Congo cling x6a bd hinh phat ti chung
than vi quy dinh thdti gian t8i da clia hinh phat tu 13
30 ndm. Nam va Trung My, Honduras,
Nicaragua, El Salvador, Costa Rica, Venezuela,
Colombia, Uruguay, Bolivia, Ecuador va Cong hda
Dominica di x6a bd ti chung than. Hinh phat (b 3
da d Honduras 1a 40 nim; 50 nam ¢ Costa Rica; 60
nam & Colombia; 30 nim & Nicaragua, El Salvador,
Bolivia, Uruguay vi Venezuela; v 25 nim &
Ecuador. Trang web hup://en.wikipedia.org da
théng ké khodng 24 qudc gia dd x6a bd hinh phat t
chung than?.

Phdn 16n cic quéc gia ¢6 hinh phat tb chung
thin déu khong dp dung hinh phat ndy véi ngud
chua thanh nién pham 8i. Tuy nhién. & mot s it
quéc gia trén thé gidi, van dp dung hinh phat ti
chung than khong thé dudc in gidm 6 vdi ngudi
chua thanh nién pham i (d6 wdi quy dink 1a
ngudi chua thanh nién & cdc qudc gia 6 sy khic
nhau). D6 [4 cdc quc gia: Antigua va Barbuda,
Argentina, Australia, Belize, Brunei, Cuba, Saint
Vincent vd Grenadines. quin ddo Solomon. Sri
Lanka vi Hoa K. Trong s8 cic qudc gut nay, chi
¢ Hoa Ky hién cé ngudi chua thianh nién dang
chdp hanh hinh phat nay. Nam 2009. Human
Rights Watch di thgng ké c6 khodng 2.589 ngudi
chia thanh nién dang chap hanh hinh phat tii chung

than khéng thé duge an gidm & Hoa Ky. & Hoa
K, nam 2009, d3 c6 md! dif thdo Luat Bai bd hinh
phat ti chuog thin khong thé dn gidm d6i vén
ngudi chua thanh nién pham t¢i. Tuy nhién, dy
thdo nay da khong duge thdng qua béi sy phin d&i
cia nhing ngudi thue thi phap luar. Nam 2010. qua
rudog hop pham 191 ciia Graham Florida, Tda dn
18i cao Hoa Ky d4 ra phén quy€t chi 4p dung hinh
phat w chung than khéng dugc an gidm d3i véi
ngudi chua thanh nién pham i gi€t ngudi cap do
vi pham nghiém trong?.

2.1. Hinh phat ti chung thdn trong phdp lugt
mt s8' midc ASEAN

Theo Biéu 29 B4 luat Hinh sy Lao: "Tu chung
thin ¢6 thé khang 4p dung d8i vdi ngudsi dusi 18
tudi hodc phu n ¢4 thai vio thdi diém pham t6i".
Nha tam ludt diang i "c6 thé" nghia 1a vin c6 khi
ning dp dung hinh phat t chung thin d&i vdt ngudi
dudi 18 tdi hodc phu nit cé that vao thdi di€m
pham t6i.

Theo Luit Hinh s cda Philippines, hinh phat
th chung than dudc quy dinh nhu sau: "Ngudi nio
bi k& 4n v& hinh phat th chung thin sé dugc dn x4
sau khi d chip hanh hinh phat duge 30 nam, trit
khi ngudi ndy, vi 1y do hiinh vi clia minh ho#c cdc
ly do nghiém trong khac mi ngudsi ding ddu nginh
Hanh phap cho riing khéng ddng d€ an x4". Bidu
41 B ludt Hinh su Phulippines quy dinh: Ngudi bi
tda dn tuyén phat td chung than hodc 1 ddi han s&
bi 4p dung k&m hinh phat b8 sung twéc ning luc
phap ludt sudt ddi. Nam 2006, Philippines da bai
bb 4n tlf hinh nén W chung thin 13 loai hinh phat
cao nhit trong hé thdng hinh phat hinh sy & qudc
gia nay. T) chung thin c6 thé 4p dung kém theo
hinh phat b3 sung 12 phat tién. Vi du Piéu [ 14 B§
ludt Hinh su Philippines quy dinh "ngudi ndo 12
cdng din Philippines ma ¢6 hanh vi tham gia quin
461 ké& thu hodc hd trg ho chéng lai Nhi nuée
Philippines thi bi phat tir td dai han dén chung
thin vi bi phat tién d€n 20.000 pesos”.*

Theo Luit Hinh sy Malaysia, t chung thin
dugc dp dung ddi vdi i pham nghiém trong va
chii y&u dp dung dai vdi logi i pham nhyt ciic 16i
xam pham an ninh quéc gia, t6i 21€ ngudi, hiép
ddm hodc t§i pham ma tdy. Malaysia chia hinh
phat th chung thin thanh 2 loai: "t 20 ndm vdi khi
nang gidm 1/3 thasi han chap hanh hinh phat néu c6
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sy cdi tao 181" va "tu tron ddi” (dp dung cho 18i khi
pham nhan ch&t méi thdi). Neudi chua thanh nién
pham mét 161 ma hinh phat dp dung trong trudng
hdp ngudi da thanh nién pham toi nay 12 wr hinh (hi
ngudi chua thanh nién pham t4i sé bi dp dung hinh
phat td chung thén vdi thdi han "theo &n dinh cda
Nha vua” (ma khéng o bat e gidi han nio) (theo
Ludt Tré em nim 2001 cia Malaysia)

2.2. Hinh phat tit chung thén trong phdp luit
mét 6’ niide khde trén thé gici

B6 ludt Hinh sy cda Lién bang Nga dugc
Du-ma qudc gia théng qua ngity 24/11/1995, ¢6
hiéu lyc k€t ngdy 1/3/1996 di quy dinh b6 sung
thém nhiéu loat hinh phat mdi trong hé théng hinh
phat. trong d6 c6 hinh phat th chung than. Biéu 58
B¢ luat Hinh sy Nga hién hinh quy dinh: Tu chung
than chi duge quy dinh 13 hinh phat lva chon véi uf
hinh d&1 v61 ngudi pham 19i diic biét nghiém trong
x4m pham tinh mang va c6 (h€ dp dung trong
rnudng hdp Toa dn thiy khdng cin dp dung 7 hinh;
khong dp dung (o chung thin vdi phu nit, ngudi
chua dii 18 tud1 va nam gidi trén 65 wdi. Tl chung
thdn hoac b 25 ndm 13 hinh phat thay thé hinh phat
W hinh trong trudng hgp dac xd (Diéu 60 Bo ludt
Hinh su). Troog phén céc tdi pham, Bo Judt Hinh
s Nga hién hanh quy dinh 3 16i c6 thé dp dung
hinh phat 12 chung than, gdm: T6i giél naudi (Biéu
106). Hanh vi khiing b (Piéu 273) va Diét ching
(Diéu 349). Ngudi bi ké1 4n th chung than phii
chdp hanh hinh phat tai trai cdi 1a0 ch& d6 dgc bigt
(Diéu 59 B6 luat Hinh sy). Ngudi dang chip hanh
hinh phat tb chung than c6 thé dudgc ra 1l trude thdi
han. n€u oa 4n thay riing ho ¢6 thé w cii tao,
khdng cdn ti€p tuc chap hanh hinh phat va thue 1€
ngudi ndy da chap hanh dugc 25 nam (b (Diéu 80
B luét Hinh su)*.

Theo Phdp ludt Hinh su Cdng hoa Lién bang
Dife, hinh phat (i1 12 hinh phat cao nhalt trong hé
1h&ng hinh phat (Pic da x6a bd hinh phat «r hinh
nam 1987). Hinh phat 1 ¢6 thé la 1it chung than
hodc th ¢6 thdi han. Song. trong Phin chung cia
B6 Tuat Hinh sy Bire, hinh phat 10 dugc quy dinh
chung ma khéng dvgc tich ra, cu thé v 1y do hinh
phat t chi y&€u duge quy dinh 12 hinh phat 1 ¢6
thdfi han; trudng hdp duge quy dinh 1a w chung
thin chi 6 tinh ¢d biét. B luat Hinh sif Bic quy
dinh: "Hinh phat (b la hinh phat tii ¢6 thdfi han néu
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luat khong quy dinh cu thé 13 b chung than”
(Khoan | Piéu 38). Td chung thin dugc p dung
d6i v3i cdc 1§i: Toi phan quéc, gi€t ngudi, diét
chdng. 13i dc chdng lai nhan loai. )i dc chién
tranh. Hinh phat td chung thin cé thé dudc quy
dinh 1 hinh phat cao nhat (vi du: Diéu 211 B¢ luat
Hinh sy v& 16i 2i€1 ngudh) hoidc c6 thé quy dinh 1a
hinh phat Iya chon (vidu: Diéu 80 Bo luat Hinh syt
v& 151 chuan bi chi€n tranh xam ludc). Hinh phat ti
chung thin khong 4p dung d8i v6i ngudi chua
thanh nién®.

& Canada, i pham va hinh phat dudc quy dinh
khong chi & B4 ludt Hinh sy ma cdn tdn 1ai & rét
nhiéu dao ludt chuyén nganh. V& hinh phat, trong
cdc viin bdn phdp ludt chuyén nganh cia Canada
¢6 quy dinh t6i pham va hinh phat, chi ¢6 3 loai
binh phat chinh c6 thé dudc 4p dung dai véi ngudsi
pham (i, d6 Ja phat tién, 10 ¢6 thdi han va @
chung than. Trong d6, phat tién va phat th c6 thin
han chi€m 1 1& tuyét ddi (99%) va tuong duong
nhau; hinh phat td chung than chi chi€m ti 1& rt
nhd, khodng 1% va chi dugc dp dung ddi véi mét
s6 it 1i pham dic biét nguy hi€m nhu: T8i budn
ban ba't hgp phdp chat ma iy (Bidu 4 (1) Pao ludt
v& ki€m sodt ma 1y 1985); 19i chi€m hiru cht ma
tdy v8i muc dich buén bén (Diéu 4 (2) Pao luat vé
ki€m sodt ma tdy 1985): toi pham dudc thuc hién
bdt ngudi chi huy (Bidu 73 Pao ludt v& qudc phong
nim 1985).7 ...

B ludt Hinh sy Trung Quéc nam 1979, duge
sita di, b3 sung vio nim 2005 quy dinh ngudi
pham 16i bi k&t dn 1b chung thén bj glam gilf trong
trai . 3t ¢d nhitng ngudi ¢ kha nang lao dong
déu phii tham gua lao déng, duse gido dyc v ci
ta0 (Diéu 46). Ngud1 by k&t dn 1 chung than phit
bi wide céc quyén Igi chinh tri sust dai (Diéu 57).
Neéu trong thdi gian chdp hanh hinh phat, ngudi
pham t8i tin thii ding quy dinh cua trai giam,
chiu sy ¢di tao gido duc. héi cai hoic lap cong sé
dudc gidm nhe hinh phat. nhung phai dim bio thai
gian thye & chap hanh hinh phat 1 khang dud: 10
nam. BGi véi ngudsi duoc chuyén i hinh phat (@
chu‘ng thn thisinh hinh phat ti ¢6 thisi han, thesi han
chdp hanh hinh phat bd sung (wde quyén Igi chinh
tri Ja 3 r!ﬂm dén 10 nam. Bo luat Hinh sy Trung
Quéc Cj‘lll qu‘y dinhl]'a "Khéng 4p dung hinh phat wr
hinh doi v6i ngudi chua i 18 wéi khi pham 15i,
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d&i véi phy oit ¢6 thai khi bi xét xi" (Diéu 49). C6
nghia 1, (0 chung than 13 hinh phat c6 thé 4p dung
481 v6i ca bai d8i wigng nay khi pham 16i ciing nhu
khi xét xi.

Theo Bé luat Hinh sy Trung Quéc, c6 68/250
diéu ludt irong phdn céc 161 pham cu thé quy dinh
¢6 4p dung ch€ tai 1 t chung thin. C4c 16 pham
6 ché€'1ai 1a td chung than tAp trung vio cic nhém
16i: Xdm pham an ninh quéc gia; xdm pham an
toan cdng cdng; céc 141 sdn xuat va ban hing gid,
hang kém chat lugng; 101 budn ldu; xam pham trat
ty quén 1y tién &; t3i gian d6i nén t&; xam pham
qudn Iy ching 1Y thu thud; 11 gdy 181 loan trat tr
thi trudng; xdm pham quyén w do than thé, quyén
dan chi cla cdng ddn: xAm pham tai sdn, td1 buén
14u, mua ban, vin chuy&n vi sin xust chit ma tdy;
td1 gdy nguy hai cho 1di fch quéc phong; t6i tham
8, hdi16; 161 v1 pham chifc trich clia quin nhin.

3. Mot s8 ki&n nghi gidi phap quy dioh vé
hinh phat td chung than

Thit nhdt, v& khéi mém hinh pbat W chung than:
Hinh phat ti chung than 13 hinh phat th wéc quyén
tu do cfia ngudi by k&t 4n d€n hét ddi, duge 4p dung
ddi v8i ngud pham 181 ¢6 tinh nguy hi€m dic biet
16n cho x4 hoi, nhung chua dén mic b xif phat ti
hinh va khdng &p dung hinh phat nay déi véi ngudsi
chua thanh nién pham 1§i. Hinh phat tii chung than
dugc quy dinh trong B§ ludt Hinh s va do Toa da
nhén danh Nha nuc quyét dinh.

Thit hat, bén canh nhimg dic diém chung cta
hinh phat, hinh phat td chung than cdn c6 nhitng
dic diém riéng.

1.2 mdt loai hinh phat trong hé thdng hinh phat,
hinh phat td chung thén cé nhitng dac hiém chung

TAILIEU TRICH DAN:

cda hinh phat. Céc dic di€m chung d6 1. 1) Hinh
phat 12 bi¢n phap cudng ché nghiém khic nhat cia
Nhi nude; 2) Hinh phat gdn L&n v&r 18i pham; 3)
Hinh phat do tda 4n dp dung d6i v6i ngudi bi ket
dn; 4) Hinh phat phdi dugc quy dinh trong Luat
Hinh su; 5) Hinh phat chi dugc 4p dung d8i véi c4
nhin ngudi c6 181 trong viéc thuc hién t6i pham.
Bén canh d6, hinh phat ti chung thin ¢6 nhitng dic
diém ridng von c6 clia né nhu. 1) Mife db nghiém
khdc cda hinh phat th chung thin trong hé théng
hioh phat chi déng sau hinh phat tir hinh; 2) Hinh
phat t chung than 1 hinh phat duy nhat trong hé
th&ng hinh phat d€ thay thé hinh phat ti hinh; 3)
Hinh phat td chung than khdng cd tinh linh hoat
trong 4p dung.

Thit ba, vai trd cda hinh phat th chung thin 1a
vide bio ddm céc diéu kign cfin thi€t mi tuide hét
12 trdt 1 xa hoi, 46 xd hoi dn tat va phat ién.
Vay trd nay ctia hinh phat ti chung than di xdc
dinh muc dich m3 né nhim dat d&n 12 ddm bio
cong biing x4 hdi va phdng ngia 161 pham.

Thit 1, én ¢o s khai niém, dic diém, vai td
ciia hinh phat ti chung thin, chiing ta c6 thé phan
biét r6 rang, ranh mach gitra hinh phat 12 chung
than v61 céc hinh phat chinh khéc trong hé théng
hinh phat.

Thit ndim, qua nhitng quy dinh hién hinh vé hinh
phat td chung thin clia mdt s6 nuc trén thé gid1 va
16ng quan tinh hinh 4p dung hinh phat td chung
than trén thé gidi, chiing ta thi'y vin con c6 mot
s& it quéc gia 4p dung hinh phat nay d&i v6i ngudi
chwa thanh nién pham t61. Va hinh phat nay thudng
duge dp dung d8i v61 ngudsi pham 161 gi€t nguh
hoic tdi pham lién quan dé&n chi€n tranh ®
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ABSTRACT:

Among the penalties provided for in criminal law, life imprisonment is a severe penalty
after the death penalty for an offender. History of criminal law development of some countries
in the world, criminal regulations and penalties are amended and supplemented on the basis of
socio-economic changes and on the practical basis of criminal situation violations of that
period of each nation. For Vietnam, the 2015 Crimynal Code, amended and supplemented in
2017 (hereinafter referred to as the 2015 Crimmal Code) has amended, supplemented, new
regulations 1n general, and the life imprisonment penalty in particular inherited somewhat. the
provisions of the criminal law in the world.
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