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T 6 M TAT: 

Trong cac binh phat du'dc quy dinh trong phap luSt hinh sd, tii chung than la hinh phat 
nghiem khac sau hinh phat tiJ hinh dd'i vdi ngu'di pham tdi. Lich su" phat trien phap luSt 
hinh stf cua mdt s6' nifdc tren the' gidi, quy dinh tdi pham va hinh phat du'dc sijfa ddi, bd sung 
tren cd sd srf thay doi ciia kmh te' - xa hdi va tren cd sd tbi/c tien tinh hinh tdi pham ciia 
thdi ki do d mdi qud'c gia. Dd'i vdi VigtNam, BLHS nam 2015, su'a ddi, bd' sung nam 2017 
(goi tat la BLHS nam 2015) da cd nhu'ng sufa ddi, bd sung, quy dinh mdi ndi chung, binh 
phat tu chung thSn ndi ridng phan nao ke' thifa nhifng quy dinh cua phap luat binh stf tren 
the' gidi. Bai vie't phan tich hinh phat til chung than trong phap luat hinh sd ciia mdt so' 
nu'dc trdn the'gidi va kinh ngbiSm cho Viet Nam. 

Tuf khoa: Hinh phat, tii chung than, phap luat hinh sd the' gidi, Bd luSt Hinh sd 2015, 
Viet Nam. 

1. Dgt va'n de 
Tu chung than la hinh phat tu ma ngu'di bi kel 

an phai sdng phan ddi cdn lai ciia minh trong nha 
tti, dddc ap dung dd'i vdi nhiJng trddng hop pham 
tdi dac biet nghiem trong. Vi du nhif: Tdi giet 
ngu'di, lam dung tre em gay bau qua nghiem trpng, 
cu'dng dam, phan qud'c, budn ngifdi, cddp cua dan 
de'n che't ngiTdi... Tren the' gidi, tdn tai hai hinh 
thu'c tu chung than la til chung than cd the difdc an 
giam va tu chung than khdng the' du'dc 3n giam 
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(khdng the difdc phdng thich hoac tu sud'l ddi). Dd'i 
vdi nhifng qud'c gia ap dung hinh phat tii chung 
than cd the du'dc an giam, ngu'di bi ket an cd the' 
du'dc phdng thich sdm ne'u dap ifng du dieu kien 
va thdi gian chap hanh an ma phap luat ciia mdi 
nu'dc quy dinh, vi du nhif: cai tao td't, cd nhieu tie'n 
bo, lap cdng Idn... Dieu ! 10 Quy che Rome cua 
Tda an Hinh sif qud'c te' quy dinh ddi vdi nhiJng tdi 
pham nghiem trpng (vi du: toi ac chie'n tranh, tpi 
ac chd'ng lai loai ngifdi va diet chung), ngifdi bi kd't 
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an tu chung than phai dam bao thdi ban thiJc te' 
chap hanh binh phat la 25 nam thi mdi du'dc xet 
giam an.' 

2. TO'ng quan vl hinh phat tii chung than mOt 
so' niifdc tren the gidi 

Hinh phat tii chung than khdng tdn tai trong ta't 
ca cac qud'c gia. Bo Dao Nha la qud'c gia dau tien 
tren the' gidi bd hinh phat tii chung than bang cai 
each nha tii cua Sampaio E Melo vao nam 1884. 
Hidn nay cung cd rS't nhieu qud'c gia da bai bd hinh 
phat til chung than va dieu nay du'dc quy dinh rd 
trong Hien phap, vi du nhif Brazil, Khoan 19 Dieu 
84 Hie'n phap Brazil quy dinh thdi gian td'i da ciia 
binh phat tii la 30 nam. Mdt so' nifdc chau Au da bai 
bd binh phat tii chung than, dd la: Serbia, Croatia, 
Tay Ban Nha, Bosnia va Herzegovina, Bo Dao 
Nha. Trong dd, chi cd Bo Dao Nha quy dinh thdi 
gian td'i da cua hinh phat tii la 25 nam, cac nu'dc cdn 
lai diu la 40 nam. 0 chau A, Nepal la qud'c gia duy 
nha't xda bd hinh phat tij chung than. O chau Phi, 
Cdng hda Congo cung xda bd hinh phat tii chung 
than va quy dinh thdi gian td'i da ciia hinh phat tii la 
30 nam. O Nam va Trung My, Honduras, 
Nicaragua, El Salvador, Costa Rica, Venezuela, 
Colombia, Uruguay, Bolivia, Ecuador va Cdng hda 
Dominica da xda bd tii chung than. Hinh phat tu td'i 
da d Honduras la 40 nam; 50 nam d Costa Rica; 60 
nam d Colombia; 30 nam d Nicaragua, El Salvador, 
Bolivia, Uruguay va Venezuela; va 25 nam d 
Ecuador. Trang web http://en.wikipedia.org da 
thd'ng ke khoang 24 qud'c gia da xda bd hinh phat tu 
chung than-. 

Phan Idn cac qud'c gia cd hinh phat tii chung 
than deu khdng ap dung hinh phat nay vdi ngu'di 
chifa thanh nien pham tdi. Tuy nhien, d mdt sd' it 
qud'c gia tren the' gidi, vin ap dung hinh phat tii 
chung than khdng the difdc an giam dd'i vdi ngu'di 
chifa tbanh nien pham tdi (dp tuoi quy dinh la 
ngifdi chifa thanh nien d cac qud'c gia cd sif khac 
nhau). Dd la cac qud'c gia: Antigua va Barbuda, 
Argentina, Australia, Belize, Brunei, Cuba, Saint 
Vincent va Grenadines, quan dao Solomon, Sri 
Lanka va Hoa Ky. Trong sd'cac qud'c gia nay, cbi 
cd Hoa Ky hien cd ngu'di chu'a thanh nien dang 
chap hanh hinh phat nay. Nam 2009, Human 
Rights Watch da thd'ng ke cd khoang 2.589 ngifdi 
chifa thanh nien dang chap hanh hinh phat tii chung 

than khdng the du'dc an giam d Hoa Ky. 6 Hoa 
Ky, nam 2009, da cd mot dif thao Luat Bai bd binh 
phat tii chung than khdng the an giam dd'i vdi 
ngifdi chu'a tbanh nien pham tdi. Tuy nhien, diJ 
thao nay da khdng difdc thdng qua bdi sif phan dd'i 
cua nhifng ngifdi thifc thi phap luat. Nam 2010, qua 
tru'dng bop pham tdi ciia Graham Florida, Tda an 
td'i cao Hoa Ky da ra phan quyet chi ap dung binh 
phat tti chung than khdng du'dc an giam dd'i vdi 
ngifdi chu'a tbanh nien pham tdi gie't ngifdi cap dp 
vi pham nghiem trpng^ 

2.1. Hinh phat tu chung than trong phap luat 
mot sdnUdc ASEAN 

Theo Dieu 29 Bd luat Hinh siJ Lao: "Tii chung 
than cd the khdng ap dung dd'i vdi ngifdi dUdi 18 
tudi hoac phu niJ cd thai vao thdi di^m pham tdi". 
Nha lam luat diing tif "cd the" nghia la vSn cd kha 
nang ap dung hinh phat tii chung than dd'i vdi ngu'di 
du'di 18 tudi hoac phu nd cd thai vao thdi diem 
pham tdi. 

Theo Luat Hinh suf ciia Philippines, hinh phat 
til chung than difdc quy dinh nhif sau: "Ngu'di nao 
bi ke't an ve hinh phat til chung than se difdc Sn xa 
sau khi da cha'p hanh hinh phat du'dc 30 nam, tru' 
khi ngifdi nay, vi ly do hanh vi ciia minh hoac cac 
ly do nghiem trpng khac ma ngUdi du'ng dau nganh 
Hanh phap cho rang khdng dang de an xa". Dieu 
41 Bd luit Hinh sif Philippines quy dmh: Ngu'di bi 
tda an tuyen phat tu chung than hoac tu dai ban se 
bi ap dung kem binh phat bd sung tifdc nang life 
phap luat sudt ddi. Nam 2006, Philippines da bai 
bd an tu' hinh nen til chung than la loai hinh phat 
cao nha't trong be thd'ng binh phat hinh siJ d qud'c 
gia nay. Til chung than cd the ap dung kem theo 
binh phat bo sung la phat tien. Vi du Dieu 114 Bd 
luat ETinh sif Philippines quy dinh "ngifdi nao la 
cdng dan Philippines ma cd hanh vi tham gia quan 
dpi ke thii hoac hd trd bp chd'ng lai Nha nirdc 
Philippines thi bi phat tiJ til dai ban de'n til chung 
than va bi phat tien de'n 20.000 pesos"."* 

Theo Luat Hinh sU Malaysia, tii chung than 
difdc ap dung dd'i vdi tdi pham nghiem trong va 
chii ye'u ap dung dd'i vdi loai tdi pham nhif cac tdi 
xam pham an ninh qud'c gia, tdi gie't ngifdi, hie'p 
dam hoac tdi pham ma tiiy. Malaysia cbia hinh 
phat til chung than thanh 2 loai: "td 20 nam vdi kha 
nang giam 1/3 thdi ban chap hanh hinh phat ne'u cd 
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sif cai tao td't" va "tu iron ddi" (ap dung cho tdi khi 
pham nhan che't mdi thdi). Ngifdi chu'a thanh nien 
pham mot tdi ma hinh phat ap dung trong tru'dng 
hdp ngifdi da thanh nien pham tdi nay la td binh thi 
ngifdi chifa tbanh nien pham tdi se biap dung binh 
phat til chung tb§n vdi thdi ban "theo a'n dinh ciia 
Nha vua" (ma khdng cd bat cif gidi ban nao) (theo 
Luat Tre em nam 2001 cua Malaysia) 

2.2. Hinh phat tii chung than trong phap luat 
mot sdniidc khac tren the gidi 

Bp luat Hinh sif cua Lien bang Nga difdc 
Du-ma qudc gia thdng qua ngay 24/11/1995, cd 
hieu \dc ke tif ngay 1/3/1996 da quy dinh bd sung 
them nhieu loai hinh phat mdi trong he thd'ng binh 
phat, trong do cd binh phat tii chung than. Dieu 58 
Bp luat Hinh siJ Nga hien hanh quy dinh: Tii chung 
than chi du'dc quy dinh la binh phat lifa chpn vdi tiJ 
hinh ddi vdi ngu'di pham tdi dac biet nghiem trong 
xam pham tinh mang va cd the ap dung trong 
tru'dng hdp Tda an tha'y khdng can ap dung tî  hinh; 
khdng ap dung til chung than vdi phu niJ, ngifdi 
chifa dii 18 tudi va nam gidi tren 65 tudi. Tu chung 
than hoac til 25 nam la hinh phat thay the' hinh phat 
tiJ binh trong trifdng hdp dac xa (Dieu 60 Bp luat 
Hinh sif). Trong phan cac tdi pham, Bd luat Hinh 
SLf Nga hien hanh quy dinh 3 tdi cd the ap dung 
binh phat tii chung than, gdm: Tdi gie't ngu'di (Dieu 
106), Hanh vikbiing bd'(Didu 273) va Diet chung 
(Dieu 349). Ngifdi bi kd't an til chung than phai 
cha'phanhhinhphattai traicai taoche'dd dac biet 
(Dieu 59 Bd luat Hinh siJ). Ngifdi dang chap hanh 
hinh phat tti chung than cd the' du'dc ra tu trifdc thdi 
han, ne'u tda an tha'y rang hp cd the tif cai tao, 
khdng can tie'p tuc cha'p hanh hinh phat va tbifc te' 
ngu'di nay da cha'p hanh du'dc 25 nam tii (Dieu 80 
Bd luat Hinh sif)=. 

Theo Phiip luat Hinh sif Cdng hda Lien bang 
Du'c, hinh phat tii la hinh phat cao nha't trong he 
thd'ng hinh phat (Difc da xda bd binh phat tiJ hinh 
nam 1987). Hinh phat til cd the la tu chung than 
hoac tu cd thdi ban. Song, trong Phan chung cua 
Bd luat Hinh sif Difc, hinh phat tu dtfdc quy dinh 
chung ma khdng difdc tach ra, cu the vdi ly do binh 
phat til chii ye'u du'dc quy dinh la binh phat til cd 
thdi ban; trifdng hdp difdc quy dinh la tii chung 
than cbi cd tinh ca biet. Bd luat Hinh sif DiJc quy 
dinh: "Hinh phat tii la binh phat tu cd thdi ban neu 

luat khdng quy dinh cu the la tii chung than" 
(Khoan 1 Didu 38). Tu chung than dUdc ap dung 
dd'i vdi cac tdi: Tdi phan qud'c, gid't ngu'di, diet 
chung, tdi ac chd'ng lai nhan loai, tdi ac chien 
tranh. Hinh phat til chung than cd the difdc quy 
dinh la binbphat cao nha't (vidu:Di^u 211 Bd Iu|t 
Hinh sy ve tpi gie't ngifdi) hoac cd the quy dinh la 
hinh phat lifa chpn (vi du: Dieu 80 Bd luat Hinh sif 
vd tdi chuan bi chie'n tranh xam lifdc). Hinh phat tii 
chung than khdng ap dung dd'i vdi ngu'di chifa 
tbanh nien^. 

6 Canada, tdi pham va binh phat difdc quy dinh 
khdng chi d Bp luat Hinh sif ma cdn tdn tai d rat 
nhieu dao luat chuyen nganh. Ve hinh phat, trong 
cac van ban phap luat chuyen nganh ciia Canada 
cd quy dinh tdi pham va hinh phat, chi cd 3 loai 
hinh phat chinh cd the difdc ap dung dd'i vdi ngifdi 
pham tdi, dd la phat tien, tii cd thdi han va til 
chung than. Trong dd, phat tien va phat tti cd thdi 
ban chie'm ti le tuyet dd'i (99%) va tifdng du'dng 
nhau; hinh phat til chung than chi chie'm ti le rat 
nhd, khoang 1% va chi dufdc ap dung dd'i vdi mdt 
sd it tdi pham dac biet nguy hidm nhif: Tpi budn 
banba't hdp phap cha't ma tiiy (Dieu 4 (I) Dao luat 
ve kid'm soat ma tuy 1985); tdi cbid'm hiJu chat ma 
tiiy vdi muc dich budn ban (Dieu 4 (2) Dao luat ve 
kiem soat ma tiiy 1985); tdi pham difdc thiJc hien 
bdi ngifdi chi buy (Dieu 73 Dao luat ve qud'c phdng 
nam 1985).^.. 

Bd luat Hinh su" Trung Qud'c nam 1979, du'dc 
su'a dd'i, bd sung vao nam 2005 quy dinh ngifdi 
pham tpi bi ke't an tii chung than bi giam giff trong 
trai til. ta't ca nhifng ngu'di cd kha nang lao ddng 
deu phai tham gia lao ddng, difdc giao due va cai 
tao (Dieu 46). Ngu'di bi ke't an til chung than phai 
bi tu-dc cac quyen Idi chinh tri sudt ddi (Dieu 57). 
Neu trong thdi gian chap hanh binh phat, ngifdi 
pham tdi tuan thii diing quy dinh ciia trai giam, 
chiu siJ cai tao giao due, hdi cai hoac Igip cdng se 
difdc giam nhe hinh phat, nhu'ng phai dam bao thdi 
gian thifc te cha'p hanh binh phat la khdng du'di 10 
nam, Doi vdi ngifdi difdc chuye'n tif hinh phat tii 
chung than tbanh hinh phat th cd thdi han, thdi ban 
chap hanh hinh phat bd sung tû dc quyen Idi chinh 
tri la 3 nam den 10 nam. Bo luat Hinh sir Trung 
Qudc chi quy dinh la "Khdng ap dung binh phat id 
hinh dd'i vdi ngifdi chifa du 18 tudi khi pham tpi. 
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dd'i vdi phu niJ cd thai kbi bi xet xijf" (Dieu 49). Cd 
nghia la, til chung thSn la binh phat cd the ap dung 
dd'i vdi ca bai dd'i tifdng nay kbi pham tdi ciing nhif 
kbi xet xd^. 

Theo Bd luat PTinb stf Trung Qudc, cd 68/250 
dieu luat trong ph^n cac tdi pham cu the quy dmh 
cd ap dung che' tai la tia chung than. Cac tdi pham 
cd che tai la tiJ chung than tap trung v^o cac nhdm 
tpi: Xam pham an ninh qud'c gia; xam pham an 
toan cdng cdng; c&c tdi san xua't va ban bang gia, 
bang kem chS't lifdng; tpi budn lau; xam pham trat 
tLf quan ly tien te; tpi gian dd'i tien te; xam pham 
quan ly chd'ng tif thu thue'; tdi gSy rd'i loan trat iff 
thi trifdng; xam pham quyen tif do than thd', quyen 
dan chii cua cdng dan; xam pham tai san, tdi budn 
lau, mua ban, van chuyen va san xua't cha't ma tiiy; 
tdi gay nguy bai cho Idi ich qudc phdng; tdi tham 
d, bd'i Id; tdi vi pham cbiic trach cua quan nhan. 

3. Mot sd' ki6'n nglii giai phap quy dinh ve 
hinh phat til chung than 

Thd nhdt, ve khai mem binh phat til chung than: 
Hinh phat tii chung thin la binh phat tii tifdc quyen 
tiJ do cua ngifdi bi ket an de'n bet ddi, du'dc ap dung 
dd'i vdi ngifdi pham tpi cd tinh nguy biem dac biet 
Idn cho xa hdi, nhung chu'a den mifc bi xiJ phat tu" 
binh va khdng ap dung binh phat nay dd'i vdi ngifdi 
chu'a thanh nien pham tdi. Hinh phat til chung than 
du'dc quy dinh trong Bp luat Hinh sif va do Tda an 
nhan danh Nha nu'dc quye't dinh. 

Thii hai, ben canh nhifng dac did'm chung cua 
binh phat, hinh phat tii chung than cdn cd nhifng 
dac diem ridng. 

La mot loai binh phat trong he thd'ng hinh phat, 
binh phat til chung than cd nhffng dac diem chung 

cua hinh phat. Cac dac diem chung do la, 1) Hinh 
phat la bien phap cu'dng che' nghiem khac nha't cua 
Nha nu'dc; 2) Hinh phat gan bin vdi tdi pham; 3) 
Hinh phat do tda an ap dung dd'i vdi ngu'di bi ke't 
an; 4) Hinh phat phai difdc quy dinh trong Luat 
Hinh SLf; 5) Hinh phat cbi difdc ap dung dd'i vdi c^ 
nhSn ngu'di cd Idi trong viec tbifc bien tpi pham. 
Ben canh dd, hinh phat tii chung than cd nhiJng dac 
diem rieng vd'n cd ciia nd nhif. 1) Mifc dd nghiem 
khac ciia hinh phat tii chung thSn trong he thd'ng 
hinh phat chi dilng sau hinh phat td hinh; 2) Hinh 
phat til chung than la hinh phat duy nha't trong he 
thd'ng hinh phat de thay the binh phat tiJ binh; 3) 
Hinh phat til chung than khdng cd tinh linh hoat 
trong ap dung. 

Thii ba, vai trd cua hinh phat tii chung thSn la 
viec bao dam cac dieu kien cIn thid't ma trifdc he't 
la trat tif xa hdi, de xa hdi tdn tai va phat trien. 
Vai trd nay ciia binh phat tu chung than da xac 
dinh muc dich ma nd nham dat den la dam bao 
cdng bang xa hdi v^ phdng ngijfa tdi pham. 

Thii tu, trdn cd sd khai niem, dac diem, vai trd 
ciia hinh phat tii chung than, chung ta cd the phan 
bidt rd rang, ranh mach giifa hinh phat til chung 
than vdi cac hinh phat chinh khac trong hd thd'ng 
hinh phat. 

Thd nam, qua nhifng quy dinh hidn hanh ve hinh 
phat til chung than cua mdt sd'nifdc trdn the gidi va 
tdng quan tinh hinh ap dung binh phat tu chung 
than tren thd' gidi, chung ta tha'y van cdn cd mdt 
so' it qud'c gia ap dung binh phat nay dd'i vdi ngu'di 
chu'a thanh nidn pham tdi. Va binh phat nay thifdng 
du'dc ap dung dd'i vdi ngifdi pham tdi gie't ngifdi 
hoac tdi pham lidn quan de'n chie'n tranh • 
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ABSTRACT: 
Among the penalties provided for in criminal law, life imprisonment is a severe penalty 

after the death penalty for an offender. History of criminal law development of some countries 
in the world, criminal regulations and penalties are amended and supplemented on the basis of 
socio-economic changes and on die practical basis of criminal situation violations of diat 
period of each nation. For Vietnam, the 2015 Criminal Code, amended and supplemented in 
2017 (hereinafter referred to as the 2015 Criminal Code) has amended, supplemented, new 
regulations in general, and the life imprisonment penalty in particular inherited somewhat, the 
provisions of the criminal law in the world. 
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