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VAN DE GlCfl TINH 
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THU TUC TO TUNG HINH Si/ 
TAI VIET NAM 

> NGUYEN THI LOAN 

TOM TAT: 
He tho'ng phap luSt ViSt Nam ndi chung va phap luat t5' tung hinh sif noi rieng da hddc dau 

cd cac quy dinh rieng do'i vdi nhiJng ngirdi chUa ro ve gidi tinh, chifa xac dinh gidi tinh hoac co 
nghi ngd ve gidi tinh. Tuy nhien, cac quy dinh cu th^ trong cac dieu luat va each thu'c ap dung 
trong nhiJng tru'dng hdp cu the tren thifc te lai het siJcphiJc tap. Viec ap dung c^cthij tuc t6'tung 
hinh stf nhif kham xet, bat, tam gid, tam giam anh hifdng rat Idn de'n quyen con ngu'di. Dac biet, 
nhifng ngu'di gidi tinh chifa ro rang viec ap dung thu tuc to' tung theo mot trinh tif chung cang dl 
lam ton thu'dng de'n ho ca v^ mat tinh than ISn the chat. Hien tai, chung ta chu'a co mot cd che 
rieng biet ve viec bat, tam gii?, tam giam, kham xet hoac cha'p hanh an phat tii do'i vdi nhCfng 
ngifdi nay. Chung toi cho rang, can co mot c6ng trinh nghien ciJu tdng the ve va'n de nay di tim 
ra cac giai phap hoan thien cac quy dinh cua phap luSt to' tung hinh sd la rS't can thiet trong xa 
hoi ngay nay. Cac quy dinh cu the cua phap luat vu'a dam bao quyen con ngifdi ndi chung, vifa 
dam bao quyen cua nhifng ngifdi co kho khan trong viec xac dinh gidi tinh hoac chifa ro gidi tinh... 
Muc tieu nghien cifu la hifdng de'n viec xay difng nhifng luSn cu" khoa hoc nham de xua't cac giai 
phap hoan thien quy dinh cua phap luat ft-ong ly luan va trong thifc ti6n ap dung, difa ra cac de 
xua't cu the ve hoan thiSn cac quy dinh cua phap luat, ciing nhif cd chi thifc hien va ap dung phap 
luSt tren thifc tien. Thong qua cac dl xua't hoan thien phap luat de dam bao quyIn con ngifdi, 
dac biet la quyen cua nhiJng ngifdi chu'a ro gidi tinh hoac chifa xac dinh duTdc gidi tinh trong nha 
nifdc phap quyen va trong xa hoi cong dan. 

Tfif khoa: Gidi tinh, nha nifdc phap quyen, quyen con ngu'di, quyen c6ng dSn, thu tuc to tung. 

1. Dat van d^ Qudc hay tham chi la An Do, A Rap. Sif phat 
Viec xac dinh gidi tinh cua mot ngifdi vo'n da trien cua xa hoi da cd nhieu thdi diem nhtJng 

ton tai tu^rat lau ddi va du'dc luti truyen qua cac ngu'di khd xac dinh gidi tinh hoac cdn gpi la dons 
thdi ky lich su', cac nen van hda cua xa hgi loai tinh khdng du'dc ddn nhan tham chi bi bai xich 
ngu'di. Td thdi xa xu'a, gidi tinh da du'dc de cap Ngu'di ta cho ring ddng tinh chinh la mot can 
va mieu ta khai quat trong cac tac ph^m van hoc benh hoac mot toi Idi va bi phap luSt ca'm tham 
nghe thuat cua cac quo'c gia nhif Nhat Ban, Trung chi con bixiJ rat nang ne'u bi phat hien ai dd mac 
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benh dong tinh bao gdm ca hinh phat tiJ hinh. Trai 
qua nbilu thdi ky vdi sif chuyen bie'n ve nhan 
thu'c va tif duy cho din mla cud'i the' ky XX cac 
phong trao da'u tranh vl quyen binh d3ng tif do, 
ngifdi ddng tinh mdi dan bu'dc ra anh sang de ddi 
lai quyen du'dc so'ng la chinh minh. 

Ngay 17/5/1990, To chiJc Y te The gidi WHO 
da loai "ddng tinh luye'n ai" ra kh6i hang muc 
benh tam ly. Ngay nay, nhifng ngu'di quan tam va 
CO hieu biet deu khong cdn xem dong tinh la benh 
ly, hay khie'm khuye't cd the. Ne'u mud'n "phan 
loai", ddng tinh difdc xem la khuynh hifdng tinh 
due khac di tinh. 

Ngay nay, cd khoang 23 qud'c gia thifa nhan 
quyen cua ngifdi ddng tinh, 19 qud'c gia hdp phap 
hda hdn nhan dong tinh va 44 qud'c gia ciang 
cha'p nhan hai ngifdi ddng tinh dang ky sd'ng hdp 
phap cung nhau du'di nhiing hinh thiJc hdn nhan 
dan SLf, quan he cd dang ky, quan he gia dinh... 
cd du quyen Idi nhif vd chdng di tinh khac. Trong 
do, nhieu cap ddng tinh nhan con nudi hoac sinh 
con bang phtfdng phap thu tinh nhan tao tiJ tinh 
triing, triJng cua mot trong hai ngu'di. Tuy nhien, 
van cdn nhieu ngifdi dong tinh chifa difdc phap 
luat bao ve mdt each tbda dang, trong dd cd 
Viet Nam. 

Mac du dong tinh hien nay khdng hi ky thi hay 
xem la bat hdp ph^p tai Viet Nam nhu'ng cac quy 
dinh cua phap luat nham bao vd quyen va Idi ich 
hdp phap cho nhiJng ngifdi nay v§n chu'a phii hdp 
va ddng bp. Cdng ddng ngifdi ddng tinh tai Viet 
Nam hien nay kha dong, hp da td chifc mot so'hoat 
dong nham phd bien kie'n thifc khoa hpc ve hien 
tifdng ddng tinh va keu gpi sif ling ho cua moi 
ngifdi. TiJf do tao cd sd de Nha nu'dc va xa hpi thifa 
nhan quyen cua ngu'di ddng tinh va hdp phap hda 
thanh cac quy dmh phap luat bao ve quyen va Idi 
ich cua hp. 

Vi vay, viec nghien cifu ve "Van di gidi tinh 
trong viec dp dung thu tuc To tung hinh stf tai Viet 
Nam" la can thiet vdi mong mud'n cd the phan nao 
cung ca'p du'dc cai nbin toan dien hdn ve ngifdi 
ddng tinh tai Viet Nam hien nay, bao gdm: Nhifng 
quy dinh cua luat phap va cd che dam bao quyen 
va Idi ich hdp phap cua ngifdi dong tinh. 

2. Noi dung 
2.1. MQI SO khdi ni^m ccrbdn ve dong tinh 
2.}.}. Khdi niem chung 
Gidi (gender): DUdc su" dung khong chi vdi con 

ngifdi ma con s^ dung cho dong thifc vat khac, chi 
gidng difc (mascuhne) va gid'ng cai (feminine). O 
con ngu'di, gidi ham nghTa bieu bien ve mat hinh 
thu'c, thifc thd xa hdi cua nam (male) va nif 
(female). 

Tinh hoac gidi tinh (sex): Ngoai sif bao ham 
gidi con du'dc bd sung ve mat tam ly hpc, y tbiJc va 
y chi tinh due (gpi chung la xu hifdng tinh due). 
Thong thu'dng, ngu'di ta chia gidi tinh ra 2 dd'i tddug 
di tinh: nam/dan dng va niJ/dan ba. 

Trong thuat ngiJ tieng Anh cd tif LGBT diing dd 
chi nhdm ngu'di cd xu hifdng tinh due thieu so' tren 
the gidi, bao gdm 4 nhdm ngu'di: ddng tinh niJ 
(lesbian), ddng tinh nam (gay), ngifdi chuyen gidi 
tif nam sang nif hoac tif nif sang nam 
(transsexual/transgender) va ngu'di song tinh luye'n 
ai (bisexual). 

Dong tinh ni? va d6ng tinh nam thuoc nhdm 
d6ng tinh luydn ai (homosexual): la ngifdi bi hap 
dan tren phu'dng dien tinh yeu hay tinh due hoac 
viec yeu du'dng bay quan he tinh due giffa nhifng 
ngu'di cung gidi tinh vdi nhau trong hoan canh nao 
dd hoac mptcach lau dai. Ngu'di ddng tinh la ngifdi 
bi hap dan bdi ngifdi cung gidi. 

Ngifdi chuyen gidi: La ngifdi ddng tinh, ludn 
am anh ve viec minh cd gidi tinh trai vdi "gidi tinh 
sinh hoc" khi du'dc sinh ra, hp da nbd sif can thiep 
cua y hpc de chuyen gidi tinh hoac "tim lai gidi 
tinh that" cua minh. 

Dong tinh luyen ai goi tat la ddng tinh hoac 
ddng gidi. Tif dien Bach Khoa Viet Nam tap I da 
difa ra dinh nghia ve ddng tinh luye'n ai nhif sau: 
"La quan he luyd'n ai, tinh due giifa nhifng ngu'di 
cung gidi tinh, deu cd bp phan smb due phat tridn 
binh thu'dng". 

Nhifng ngu'di ddng tinh luye'n ai nam trong tieng 
Anh du'dc gpi la gay. Con nhifng ngu'di ddng tinh 
luye'n ainif la lesbian. Chii "lesbian" cd gd'c tif chif 
Lesbos, ten mot hdn dao d Hy Lap, ndi cd nff thi sT 
ddng tinh Sappho sd'ng thdi co dai. Cac phu nif 
ddng tinh cdn difdc gpi la "Sapphist". 
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2.1.2. Cac quy dinh cuaphdp luat Viet Nam lien 
quan den gidi tinh 

Hidn phap 2013 quy dinh tai Dieu 14: "Cac 
quyen con ngifdi, quyen cdng dan ve chtnh tri, dan 
sif, kmh te, van hda, xa hpi du'dc cdng nhan, tdn 
trpng, bao ve, bao dam theo Hidn phap va phap 
luat" va tai Dieu 16: "Mpi ngu'di deu binh dSng 
trifdc phap luSt; Khdng ai bi phan biet dd'i xif trong 
ddi sd'ng chinh tri, dan sif, kinh td, van hda, xa hpi". 

Bd lufit DSn sif 2015 cd hieu life tif ngay 
1/1/2017 cung da chinh thifc thijfa nhan quyen nhan 
than cua ngu'di chuyen ddi gidi tinh, ngifdi xac dinh 
lai gidi tinh tai Dieu 36: "Ca nhan da thifc hien 
viec xac dinh lai gidi tinh cd quydn, nghia vu dang 
ky thay ddi hd tich theo quy dinh cua phap luat ve 
hp tich; cd quyen nhan than phu hdp vdi gidi tinh 
da du'dc xac dinh lai theo quy dinh cua Bp luSt nay 
va luat khac cd ben quan" va Dieu 37: "Viec 
chuyen ddi gidi tinh du'dc thifc hien theo quy dinh 
cua luat. Ca nhan da chuyen ddi gidi tinh cd 
quyen, nghia vu dang ky thay ddi hd tich theo quy 
dinh cua phap luat ve hd tich; cd quydn nhan than 
phii hdp vdi gidi tinh da du'dc chuyen ddi theo quy 
dinh cua Bp luat nay va luSt khac cd lien quan". 

Nghi dinh sd 88/2008/ND-CP quy dinh ve Xac 
dinh lai gidi tinh. Trong do, ndi bat nha't la viSc 
xac dinh rd nhifng hanh vi bi nghiem cam quy dinh 
tai Dieu 4. Didn binh: Cam "Ph3n biet ddi xijf dd'i 
vdi ngifdi da xac dinh lai gidi tinh" 

Luat Hd tich 2014 quy dinh Diem c Khoan 2 
Didu 3: Xac dinh lai gidi dnh du'dc ghi vao Sd Hd 
tich theo quyet dmh cua cd quan nha nu'dc cd tham 
quyen. Khoan 3 dieu 36 Luat Hd tich ciing quy 
dinh: Ca nhan da thifc hien viec xac dinh lai gidi 
tinh cd quyen, nghia vu thay ddi hd tich theo quy 
dinh cua phap luat vd hd tich. 

Luat Hdn nhan va Gia dinh 2014 da bd quy dmh 
"Ca'm ket hdn giifa nhifng ngu'di cung gidi tinh" d 
Luat nam 2000. Thay vao dd la quy dinh "Khdng 
thifa nhan hdn nhan giifa nhifng ngu'di ciJng gidi 
tinh" tai Khoan 2 Dieu 8. Nhif vay, Luat khdng 
cam nhifng cung khdng cdng nhan ket hdn ddng 
gidi. Nhiing ngifdi ddng gidi tinh vSn cd the kdt 
hdn, nhifng se khong difdc phap luat bao ve khi 
phat sinh tranh chap. 

Luat thi hanh tam giff, tam giam 2015 cd them 
quy dinh tai Khoan 4 Dieu 18: "Ngu'di bi tam giil, 
ngu'di bi tam giam sau dSy co thd difdc bdtri giam 
giif d buong rieng: a) Ngu'di ddng tinh, ngu'di 
chuyen gidi". 

Tuy cdn nhieu van de bd ngd chifa giai quyet, 
nhu'ng thifc te phap luat da va dang dan hoan thien 
de dam bao quyen Idi va nghia vu cua ngu'di 
chuydn ddi gidi tinh, xac dmh lai gidi tinh, ddng 
gidi. Dac biet, trong tu'dng lai gan, nu'dc ta se cd 
luat chuyen doi gidi tinh nhSm bao ve toan dien 
cho ngu'di chuyen ddi gidi tinh. 

Trong td tung hinh sif Viet Nam hien hanh cd 
mdt so quy dinh ve thu tuc ma cd kha nang anh 
bu'dng den nhifng ngifdi lifdng tinh. Cac quy dinh 
vEn la chung cho tat ca cac do'i lu'dng, tuy nhidn 
khi thifc hien cac thu tuc to' tung hinh sif tren thifc 
te thi cd nhieu bS't cap. 

Thii nhat: Tru'dng hdp bat, tam giiJ, tam giam 
trong td' tung binh sif. Trifdng hdp bat khi ap dung 
cac thu tuc can thiet de bat nhif ngifdi binh thifdng, 
nhiftig khi tam giif hoac tam giam thi cac quy dinh 
ve giam giff van chifa cu thd, rd rang. 

Thd hai: Trifdng hdp kham ngu'di, luat Td' tung 
hinh sif quy dinh nam kham nam, nif kham nif, phai 
cd ngu'di cbifng kidn cung gidi. Nhif vay, Luat Td' 
tung hinh sif chifa cd quy dinh ve trifdng hdp kham, 
ngifdi lu'dng tinh. Tren thu'c td, khi kham ngu'di 
lifdng tinh thi cac cd quan dieu tra se thu'c hien nhif 
thd nao? Va'n de dat ra la khi kham ngifdi lifdng 
tinh, CO hay khdng dieu tra vien ciing la ngu'di 
lifdng tinh, ngifdi chifng kidn ciing phai la ngifdi 
lu'dng linh. Didu nay se khd khan ca ve mat ly lu|n 
va thu'c tien. 

2.2. Mot so kien nghi dam bao hieu qua hoat 
dong bao v$ quyen vd Idi ich hop phap cua ngUM 
dong tinh & Viet Nam 

2.2.}. Hoan thien phap luat 
Trong ddi so'ng xa hpi, phap luat cd vai trd dac 

biet quan trong. Day la phifdng tien khdng the 
thieu, bao dam cho sif tdn tai, van hanh binh 
thifdng cua xa hpi ndi chung va cua ndn dao diJc 
ndi rieng. Phap luat khdng chi la mot cdng cu quan 
ly nha nu'dc hifu hieu, ma cdn tao mdi trifdng thuan 
Idi cho sif phat tridn cua y thu'c dao diJc, lam lanh 
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manh hda ddi sdng xa hdi va gdp phan bdi dap nen 
nhiJng gia tri mdi, vi vay can hoan thien phap luat 
theo hifdng sau: 

Thii nha't. md rdng nguyen tac binh dang ve gidi 
trong Hidn phap va cac dao luat cd lien quan dd 
bao dam ngan ngifa sif phan biet dd'i xiJ khdng chi 
ve gidi ma cdn ve ban dang gidi va xu hifdng tinh 
due. Cu the, nen md rdng quy dinh "Nghiem cam 
phan biet dd'i xif ve gidi" trong khoan 3, Didu 26 
Hien phap nam 2013, thanh "Nghiem ca'm mpi 
hanh dong phan biet dd'i xu' ve gidi, ban nang gidi 
va xu bu'dng tinh due ". Theo hifdng dd, can su'a ddi 
Luat Binh dSng gidi 2006 de md rdng pham vi dieu 
chinh, hoac xay difng mot dao luat rieng ve chd'ng 
phan biet dd'i xu' du'di moi hinh thilc, trong dd cd 
phan biet dd'i xif ve gidi, ban nang gidi va xu 
hifdng tinh due. 

Thii hai, nen cdng nhan hdn nhan ddng gidi, 
theo dd can su'a ddi quy dinh: "Nam, nif cd quyen 
ke't hdn, ly hdn. Hdn nhan theo nguyen tac tif 
nguyen, tidn bd, mdt vd mdt chdng, vd chdng binh 
dang, tdn trpng Ian nhau"d khoan 1 Dieu 36 Hien 
phap 2013 thanh "mpi ngu'di cd quyen ke't hdn va 
ly hdn, hdn nhSn theo nguyen tac tif nguyen, tien 
bp, mdt vd mdt chdng, vd chdng binh dang, tdn 
trpng Ian nhau" 

Thvl ba, nen cho phep xac dinh mot gidi tinh 
"khac" va su'a ddi cac mSu gia'y td nhan than 
(chifng minh thif, ly lich ca nhan, sd hd khau,...) de 
cd them muc gidi tinh "Khac" ben canh hai gidi 
tinh "nam", "niJ". Viec su'a doi nay, quan trpng la 
nhan manh xac dinh sif vifng chac hdn quyen binh 
dang cua cong ddng ngifdi ddng tinh trong cac 
quan hd dan sif. 

Thii tu, can cd dinh nghTa phap ly ve hanh vi 
giao ca'u trong phap luat hinh siX theo bu'dng md 
rdng hdn theo each hidu nhu' hien nay (du'dc hidu 
la sif giao tie'p cua bp phan sinh due cua gid'ng difc 
vdi bd phan sinh due cua gid'ng cai) de cd the xu" 
ly nhu'ng hanh vi xam hai tinh due nham vao hoac 
lien quan ddn thanh vien cong dong ngu'di ddng 
tinh Viec lam rd thuat ngiJ tren gdp pbin xd ly 
tinh trang mai dam ddng tinh. 

Thii nam, viec cho phep xac dinh mdt gidi tinh 
"Khac" ddng thdi tranh tinh trang cac tu nhan la 

ngu'di ddng tinh bi nhdt chung vdi nhiJng ngu'di cd 
gidi tinh nam, nif va viec kiem tra, kham xet than 
the cua nhifng ngu'di nay. 

Thd sau, ddi vdi quan he To' tung hinh su' can 
phai quy dinh rd rang bao dam quyen binh dang 
trifdc phap luat, theo dd can su'a ddi quy dinh: "To' 
tung hinh sif difdc tie'n hanh theo nguyen tac mpi 
ngifdi deu binh dtng trifdc phap luat, khdng phan 
biet dan tdc, gidi tinh, tin ngifdng, tdn giao, tbanh 
phan va dia vi xa hdi, BS't cif ngifdi nao pham tOi 
ddu bi xd ly theo phap luat." d dieu 9 BLTTHS 
2015 tbanh "To' tung binh sif difdc tien hanh theo 
nguyen tac moi ngu'di deu binh dang tru'dc phap 
luat, khdng phan bidt dan tdc, gidi tinh, xu hifdng 
tinh due, tin ngu'dng, tdn giao, thanh phan va dia vi 
xa hdi. Bat cif ngu'di nao pham toi deu hi xiJly theo 
phap luat". 

Thii bay, ve quan he hinh sif can difa vao bp luat 
dieu khoan ve khai niem giao ca'u. Theo dd cd the 
du'a vao Bd Luat hinh su" khai niem "giao ca'u la 
hanh vi dung bS't ky bd phSn hay cdng cu nao t^c 
ddng trifc tidp dd'n cd the cua ngu'di khac nham 
kich thich tam sinh ly lam cho hp khong tif chii 
difdc ban than de quan he tinh due". 

Thii tam, dd'i vdi boat dong thi hanbanlTmhsLf 
nen them vao dieu 27 Luat Thi hanh an Hinh sif 
ve nhu'ng tnfdng hdp difdc giam gitJ d phdng rieng, 
cu the them ndi dung: "Pham nhan cd xu hifdng 
tinh due ddng gidi" thanh diem f de hoan thien ca 
ve mat ndi dung cung nhu' tao dieu kien phap ly 
de hoan thien cd sd v3t cbS't mdt each tot nhat. 

2.2.2. Nang cao trinh do nhan thiic, -^ thiicphdp 
luat ve bao vi quyen vd Icfi ich hap phap cua ngudi 
dong tinh 

Trong cdng cudc ddi mdi da't nifdc hien nay, 
viec tang cu'dng y thu'c phap luat difdc dat ra nhu' 
mdt ta't ydu khach quan. Dieu dd khdng chi nhlm 
muc dich xay difng mot xa hdi cd trat tif, ky cu'dng, 
van minh, ma cdn bu'dng ddn bao ve va phat trien 
cac gia tri chan chinh, trong dd cd y thu'c dao difc. 
Tif dd de xua't xay difng bd "quy chd dao du'c va 
hoan thien nhan each" ap dung vdi ta't ca c^c dd'i 
tu'dng trong xa bdi. 

Mat khac, thu'c te cho tha'y, ddi ngu can bd 
thifc hien phap luat mdi chi du'dc dao tao va trang 
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bi kidn thu'c chuyen nganh ma chu'a difdc cap nhat 
nhiing kidn thifc ve xa hdi dac biet la van de ve 
gidi tinh cu the la va'n de gidi tinh cua nhifng 
ngifdi cd xu hifdng tinh due ddng gidi. Dieu do 
da vd tinh tao ra nhifng gidi ban dd'i vdi cdn bd 
thifc hien phap luat ve viec tidp can va lam viec 
vdi ngu'di ddng tinh, ngu'di song tinh va ngifdi 
chuyen gidi. Do vay, can nang cao trinh dd 
chuyen mdn nghiep vu va nhan thifc ve gidi tinh 
cua can bd thifc thi phapluat nham dam bao viec 
thifc bien quyen cua ngifdi ddng tinh, Nha nu'dc 
can tie'n hanh song song nhieu bien phap khac 
nhau mang tinh xa hpi nhvf long ghep nhiJng kidn 
thifc khoa hoc ve ngu'di ddng tinh vao trong cac 
chifdng trinh giao due cdng ddng va can bd ve 
gidi tinh. Nha nu'dc can nd life va tich cifc tuyen 
truyen ve vide tdn trpng ngifdi ddng tinh trong xa 
hdi. Ben canhdd, nganh Y td caned nhiJng chinh 
sach rieng danh cho ngu'di ddng tinh de bu'dng 
dan ngu'di ddng linh cd Id'i sd'ng lanh manh va 
biet each bao ve chinh ban than va ngifdi xung 
quanh minh. 

3. Ket luSn 
V&'n de gidi tinh va cd chd bao dam quyen va 

Idi ich hdp phap cho ngu'di ddng tinh khdng phai la 
van de mdi d Viet Nam nhifng nhan thifc ve ngu'di 
ddng tinh vIn cdn nhifng bat cap va ban chd nha't 
dinh, Tuy nbien, vdi sif phat trien cua xa hpi, trinh 
dd dan tri ngay cang difdc nang cao, niem tin ve 
mdt tu'dng lai khdng cdn sif phan biet, ky thi doi 
vdi ngifdi ddng tinh la dieu ma nhieu ngifdi mong 
mud'n. Mat khac, khi vS'n de nhan quyen d Viet 
Nam dang ngay cang difdc bean thien thi cac nhdm 
do'i tu'dng khac nhau len tie'ng mong mud'n nhan 
difdc sif ton trong td'i thidu va binh dang trong xa 
hpi ng^y cang nhieu nhif mdt quy luat ta't ydu. Vdi 
ket qua nghien cu'u sd bd nay chung tdi da bifdc 
dau be tho'ng difdc mdt so ndi dung cd ban ve 
ngu'di ddng tinh ciing nhif cac quy dinh cua phap 
luat hien hanh ve quyen va Idi ich hdp phap cua 
ngifdi ddng tinh. Tif dd cd nhifng kien nghi cu the 
nhlm tang cifdng cd chd bao ve quyen va Idi ich 
hdp phap ciia ngifdi ddng tinh dac biet trong linh 
vifc to' tung hinh sif Vidt Nam • 
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ABSTRACT: 
The Vietnamese legal system in general and the criminal procedure law in particular have 

initially bad specific provisions tor people who have unidentified genders. However, the 
specific provisions in the laws and their application in specific cases are acmally very 
complicated. The activities of criminal proceedings such as search, arrest, detention greatly 
affects human rights. When proceeding accordmg to common practice, those with unidentified 
gender are more vulnerable both mentally and physically. Vietnam currently does not have a 
separate mechanism for arresting, detaining, searching, or sentencing for these people. It is 
necessary to have a comprehensive research on this issue to find solutions to perfect the 
provisions of the criminal procedure law. Specific provisions of the law both ensure human 
rights in general, and ensure the rights of people who have difficulty in determining gender 
identity, etc. The objective of the research is to build scientific arguments to propose soludons 
to complete the provisions of the law in theory and in practical application. It also makes 
specific suggestions on perfecting the provisions of the law as well as mechanisms to 
implement and apply the law in practice to ensure human rights, especially the rights of those 
whose gender cannot be identified under the rule of law state and civil society. 

Keywords: Gender; the rule of law, human rights, civil rights, procedure. 
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